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Abraham  L.  Pennock  &  James  Sellers,  Plaintiffs  in  Error,  v.  Adam 

Dialogue. 

2P.  1. 

It  is  unnecessary  and  irregular  to  set  out  the  evidence  in  a  bill  of  cxceptious,  when  no  ex- 
ception was  taken  to  its  competency  or  sufficiency. 

It  is  not  error  for  the  court  below  to  omit  to  giro  its  opinion  to  the  jury  on  a  point,  if  not 
requested  to  do  so. 

Under  the  patent  act  of  February  21, 1793,  (1  Stats,  at  LaiEO,  318,)  the  first  inrentor  cannot 
acquire  a  valid  patent,  if  ho  suffer  the  thing  invented  to  go  into  public  use,  or  to  be 
publicly  sold  for  use,  before  his  application  for  a  patent. 
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The  case  is  stated  in  the  opinion  of  the  court 

Webster^  for  the  plaintiff. 

Sergeant^  contri, 

[  •  14  ]       •  Story,  J,,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  Pennsylvania, 
The  original  action  was  brought  by  the  plaintiffs  in  error,  for  an 
asserted  violation  of  a  patent,  granted  to  them  on  the  6th  of  July, 
1818,  for  a  new  and  useful  improvement  in  the  art  of  making  leather 
tubes  or  hose,  for  conveying  air,  water,  and  other  fluids.  The  cause 
was  tried  upon  the  general  issue,  and  a  verdict  was  found  for  the 
defendant,  upon  which  judgment  passed  in  his  favor;  and  the  cor- 
rectness of  that  judgment  is  now  in  controversy  before  this  court 

At  the  trial,  a  bill  of  exceptions  was  taken  to  an  opinion  delivered 
by  the  court,  in  the  charge  to  the  jury,  as  follows,  namely:  "  That  the 
law  arising  upon  the  case  was,  that  if  an  inventor  makes  his  dis- 
covery public,  looks  on  and  permits  others  freely  to  use  it,  without 
objection  or  assertion  of  claim  to  the  invention,  of  which 
[  *  15  ]  the  public  might  take  notice ;  he  abandons  *  the  inchoate 
right  to  the  exclusive  use  of  the  invention,  to  which  a  patent 
would  have  entitled  him,  had  it  been  applied  for  before  such  use. 
And,  that  it  makes  no  difference  in  the  principle,  that  the  article  so 
publicly  used,  and  afterwards  patented,  was  made  by  a  particular 
individual,  who  did  so  by  the  private  permission  of  the  inventor. 
And  thereupon,  did  charge  the  jury,  that  if  the  evidence  brings  the 
case  within  the  principle  which  had  been  stated,  the  court  were  of 
opinion  that  the  plaintiffs  were  not  entitled  to  a  verdict." 

The  record  contains,  embodied  in  the  bill  of  exceptions,  the  whole 
of  the  testimony  and  evidence  offered  at  the  trial,  by  each  party,  in 
support  of  the  issue.  It  is  very  voluminous,  and  as  no  exception 
was  taken  to  its  competency  or  sufficiency,  either  generally  or  for 
any  particular  purpose,  it  is  not  properly  before  this  court  for  con- 
sideration, and  forms  an  expensive  and  unnecessary  burden  upon  the 
record.  This  court  has  had  occasion  in  many  cases  to  express  its 
regret,  on  account  of  irregular  proceedings  of  this  nature.  There 
was  not  the  slightest  necessity  of  putting  any  portion  of  the  evidence 
in  this  case  upon  the  record,  since  the  opinion  of  the  court  delivered 
to  the  jury  presented  a  general  principle  of  law,  and  the  application 
of  thti  evidence  to  it  was  left  to  the  jury. 

In  the  argument  at  the  bar,  much  reliance  has  been  placed  upon 
this  evidence,  by  the  counsel  for  both  parties.     It  has  been  said  on 
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behalf  of  the  defendants  in  error,  that  it  called  for  other  and  explan- 
atory directions  from  the  court,  and  that  the  omission  of  the  court  to 
give  them  in  the  charge,  furnishes  a  good  ground  for  a  reversal,  as  it 
would  have  furnished  in  the  court  below  for  a  new  trial.  But  it  is 
no  ground  of  reversal  that  the  court  below  omitted  to  give  directions 
to  the  jury  upon  any^oints  of  law  which  might  arise  in  the  caussi 
where  it  was  not  requested  by  either  party  at  the  trial.  It  is  sufficient 
for  us  that  the  court  has  given  no  erroneous  directions.  If  either 
party  deems  any  point  presented  by  the  evidence  to  be  omitted  in  the 
charge,  it  is  competent  for  such  party  to  require  an  opinion  from  the 
court  upon  that  point.  If  he  does  not,  it  is  a  waiver  of  it. 
The  court  cannot  be  presumed  to  do  more,  in  ordinary  cases,  [  •  16  ] 
than  to  express  its  opinion  upon  the  questions  which  the 
parties  themselves  have  raised  at  the  trial. 

On  the  other  hand,  the  counsel  for  the  defendant  in  error  has 
endeavored  to  extract  from  the  same  evidence,  strong  confinnations 
of  the  charge  of  the  court.  But,  for  the  reason  already  suggested, 
the  evidence  must  be  laid  out  of  the  case,  and  all  the  reasoning 
founded  on  it  falls. 

The  single  question  then  is,  whether  the  charge  of  the  court  was 
correct  in  point  of  law.  It  has  not  been,  and  indeed  cannot  be  denied, 
that  an  inventor  may  abandon  his  invention,  and  surrender  or  dedi- 
cate  it  to  the  public  This  inchoate  right,  thus  once  gone,  cannot 
afterwards  be  resumed  at  his  pleasure ;  for,  where  gifts  are  once 
made  to  the  public  in  this  way,  they  become  absolute.  Thus,  if  a 
man  dedicates  a  way  or  other  easement  to  the  public,  it  is  supposed 
to  carry  with  it  a  permanent  right  of  user.  The  question  which 
generally  arises  at  trials,  is  a  question  of  fact  rather  than  of  law; 
whether  the  acts  or  acquiescence  of  the  party  furnish  in  the  given 
case,  satisfactory  proof  of  an  abandonment  or  dedication  of  the 
invention  to  the  public.  But  when  all  the  facts  are  given,  there  does 
not  seem  any  reason  why  the  court  may  not  state  the  legal  conclu- 
sion deducible  from  them.  In  this  view  of  the  matter,  the  only 
question  would  be,  whether,  upon  general  principles,  the  facts  stated 
by  the  court  would  justify  the  conclusion. 

In  the  case  at  bar,  it  is  unnecessary  to  consider  whether  the  facts 
stated  in  the  charge  of  the  court  would,  upon  general  principles, 
warrant  the  conclusion  drawn  by  the  court,  independently  of  any 
statutory  provisions;  because,  we  are  of  opinion,  that  the  proper 
answer  depends  upon  the  true  exposition  of  the  act  of  congress 
under  which  the  present  patent  was  obtained.  The  constitution  of 
the  United  States  has  declared,  that  congress  shall  have  power  <^  to 
promote  the  progress  of  science  and  useful  arts,  by  securing  for 
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limited  times,  to  aathors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries."  It  contemplates,  there- 
[  *  17  ]  fore,  that  this  exclusive  right  shall  exist  but  *for  a  limited 
period,  and  that  the  period  shall  be  subject  to  the  discretion 
of  congress.  The  patent  act,  of  the  21st  of  February,  1793,  c  11, 
prescribes  the  terms  and  conditions  and  mannei^of  obtaining  patents 
for  inventions ;  and  proof  of  a  strict  compliance  with  them  lies  at  the 
foundation  of  the  title  acquired  by  the  patentee.  The  first  section 
provides,  "  that  when  any  person  or  persons,  being  a  citizen  or  citi- 
zens of  the  United  States,  shall  allege  that  he  or  they  have  invented 
any  new  or  useful  art,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  or  useful  improvement  on  any  art,  machine,  or 
composition  of  matter,  not  known  or  used  before  the  application ; 
and  shall  present  a  petition  to  the  secretary  of  state,  signifying  a 
desire  of  obtaining  an  exclusive  property  in  the  same,  and  praying 
that  a  patent  may  be  granted  therefor ;  it  shall  and  may  be  lawful 
for  the  said  secretary  of  stat^  to  cause  letters-patent  to  be  made  out 
in  the  name  of  the  United  States,  bearing  teste  by  the  President  of 
the  United  States,  reciting  the  allegations  and  suggestions  of  the  said 
petition,  and  giving  a  short  description  of  the  said  invention  or  dis- 
covery, and  thereupon  granting  to  the  said  petitioner,  &c.,  for  a  term 
not  exceeding  fourteen  years,  the  full  and  exclusive  right  and  liberty 
of  making,  constructing,  using,  and  vending  to  others  to  be  used,  the 
said  inyention  or  discovery,  &a"  The  third  section  provides,  "  that 
every  inventor,  before  he  can  receive  a  patent,  shall  swear  or  affirm 
that  he  does  verily  believe  that  he  is  the  true  inventor  or  discoverer 
of  the  art,  machine,  or  improyement  for  which  he  solicits  a  patent." 
The  sixth  section  provides  that  the  defendant  shall  be  permitted  to 
give  in  defence,  to  any  action  brought  against  him  for  an  infringe- 
ment of  the  patent,  among  other  things,  "  that  the  thing  thus  secured 
by  patent  was  not  originally  discovered  by  the  patentee,  but  had 
been  in  use,  or  had  been  described  in  some  public  work,  anterior  to 
the  supposed  discovery  of  the  patentee." 

These  are  the  only  material  clauses  bearing  upon  the  question  now 
before  the  court ;  and  upon  the  construction  of  them,  there 
[  *  18  ]  has  been  no  inconsiderable  diversity  of  *  opinion  entertained 
among  the  profession,  in  cases  heretofore  litigated. 

It  is  obvious  to  the  careful  inquirer,  that  many  of  the  provisions 
of  our  patent  act  are  derived  firom  the  principles  and  practice  which 
have  prevailed  in  the  construction  of  that  of  England.  It  is  doubt- 
less true,  as  has  been  suggested  at  the  bar,  that  where  English 
statutes,  such  for  instance  as  the  statute  of  frauds  and  the  statute 
itf  limitationsi  have  been  adopted  into  our  own  legislation,   the 
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known  and  settled  construction  of  those  statutes  by  courts  of  law 
has  been  considered  as  silently  incorporated  into  the  acts,  or  has 
been  received  with  all  the  weight  of  authority.  Strictly  speaking, 
that  is  not  the  case  in  respect  to  the  English  statute  of  monopolies, 
which  contains  an  exception  on  which  the  grants  of  patents  for  in- 
ventions have  issued  in  that  country.  The  language  of  that  clause 
of  the  statute  is  not,  as  we  shall  presently  see,  identical  with  ours, 
but  the  construction  of  it  adopted  by  the  English  courts,  and  the 
principles  and  practice  which  have  long  regulated  the  grants  of  their 
patents,  as  they  must  have  been  known  and  are  tacitly  referred  to 
in  some  of  the  provisions  of  our  own  statute,  afford  materials  to 
illustrate  it 

By  the  very  terms  of  the  first  section  of  our  statute,  the  secretary 
of  state  is  authorized  to  grant  a  patent  to  any  citizen  applying  for 
the  same,  who  shall  allege  that  he  has  invented  a  new  and  useful 
art,  machine,  &c.,  &c.,  "  not  known  or  used  before  the  application." 
The  authority  is  a  limited  one,  and  the  party  must  bring  himself 
within  the  terms  before  he  can  derive  any  title  to  demand  or  to  hold 
a  patent  What  then  is  the  true  meaning  of  the  words  <<  not  known 
or  used  before  the  application  ?  "  They  cannot  mean  that  the  thing 
invented  was  not  known  or  used  before  the  application  by  the  in- 
ventor himself,  for  that  would  be  to  prohibit  him  from  the  only  means 
of  obtaining  a  patent  The  use  as  well  as  the  knowledge  of  his  in- 
vention, must  be  indispensable,  to  enable  him  to  ascertain  its  com- 
petency to  the  end  proposed,  as  well  aa  to  perfect  its  component 
parts.  The  words,  then,  to  have  any  rational  interpreta- 
tion, must  •mean,  not  known  or  used  by  others,  before  the  [  *  19  ] 
application.  But  how  known  or  used  ?  If  it  were  neces- 
sary, as  it  well  might  be,  to  employ  others  to  assist  in  the  original 
structure  or  use  by  the  inventor  himself,  or  if,  before  his  application 
for  a  patent,  his  invention  should  be  pirated  by  another,  or  used  with- 
out his  consent,  it  can  scarcely  be  supposed  that  the  legislature  had 
within  its  contemplation  such  knowledge  or  use. 

We  think,  then,  the  true  meaning  must  be,  not  known  or  used  by 
the  public  before  the  application.  And  thus  construed,  there  is 
much  reason  for  the  limitation  thus  imposed  by  the  act  While  one 
great  objept  was,  by  holding  out  a  reasonable  reward  to  inventors 
and  giving  them  an  exclusive  right  to  their  inventions  for  a  limited 
period,  to  stimulate  the  efforts  of  genius,  the  main  object  was  "  to 
promote  the  progress  of  science  and  useful  arts ; "  and  this  could  be 
done  best  by  giving  the  public  at  large  a  right  to  make,  construct, 
use,  and  vend  the  thing  invented,  at  as  early  a  period  as  possible, 
having  a  due  regard  to  the  rights  of  the  inventor.     If  an  inventor 
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should  be  permitted  to  hold  back  from  the  knowledge  of  the  public 
the  secrets  of  his  invention ;  if  he  should,  for  a  long  period  of  years, 
retain  the  monopoly,  and  make  and  sell  his  invention  publicly,  and 
thus  gather  the  whole  profits  of  it,  relying  upon  his  superior  skill  and 
knowledge  of  the  structure,  and  then,  and  then  only,  when  the  danger 
of  competition  should  force  him  to  secure  the  exclusive  right,  he 
should  be  allowed  to  take  out  a  patent,  and  thus  exclude  the  public 
from  any  further  use  than  what  should  be  derived  under  it  during 
his  fourteen  years  ;  it  would  materially  retard  the  progress  of 
science  and  the  useful  arts,  and  give  a  premium  to  those  who 
should  be  least  prompt  to  communicate  their  discoveries. 

A  provision,  therefore,  that  should  withhold  from  an  inventor  the 
privilege  of  an  exclusive  right,  unless  he  should,  as  early  as  he  should 
allow  the  public  use,  put  the  public  in  possession  of  his  secret,  and 
commence  the  running  of  the  period  that  should  limit  that  right, 
would  not  be  deemed  unreasonable.  It  might  be  expected 
[  *  20  ]  to  find  a  place  in  a  *  wise  prospective  legislation  on  such  a 
subject.  If  it  was  already  found  in  the  jurisprudence  of 
the  mother  country,  and  had  not  been  considered  inconvenient 
there,  it  would  not  be  unnatural  that  it  should  find  a  place  in  our 
own. 

Now,  in  point  of  fact,  the  statute  of  21  Jac.  ch.  3,  commonly 
called  the  statute  of  monopolies,  does  contain  exactly  such  a  provis- 
ion. That  act,  after  prohibiting  monopolies  generally,  contains,  in 
the  sixth  section,  cm  exception  in  favor  of  ^^  letters  patent  and  grants 
of  privileges  for  fourteen  years  or  under,  of  the  sole  working  or 
making  of  any  manner  of  new  manufactures  within  this  realm,  to 
the  true  and  first  inventor  and  inventors  of  such  manufactures,  which 
others,  at  the  time  of  making  such  letters  patent  and  grants,  shall 
not  use."  Lord  Coke,  in  his  commentary  upon  this  clause  or  proviso^ 
(3  Inst.  184,)  says  that  the  letters  patent  "  must  be  of  such  manu- 
factures which  any  other,  at  the  time  of  making  such  letters  patent, 
did  not  use ;  for  albeit  it  were  newly  invented,  yet  if  any  other  did 
use  it  at  the  making  of  the  letters  patent,  or  grant  of  the  privilege,  it 
is  declared  and  enacted  to  be  void  by  this  act."  The  use  here  re- 
ferred to  has  always  been  understood  to  be  a  public  use,  and  not  a 
private  or  surreptitious  use  in  fraud  of  the  inventor. 

In  the  case  of  Wood  r.  Zimmer,  1  Holt's  N.  P.  Rep.  58,  this  doc- 
trine was  fully  recognized  by  Lord  Chief  Justice  Gibbs.  There,  the 
inventor  had  suffered  the  thing  invented  to  be  sold,  and  go  into  pub- 
lic use  for  four  months  before  the  grant  of  his  patent ;  and  it  was 
held  by  the  court  that  on  this  account  the  patent  was  utterly  void. 
Lord  Chief  Justice  Gibbs  said ;  "  To  entitle  a  man  to  a  patent,  the 
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invention  must  be  new  to  the  world.  The  public  sale  of  that  which 
is  afterwards  made  the  subject  of  a  patent,  though  sold  by  the  inventor 
only,  makes  the  patent  void."  By  "  invention,"  the  learned  judge 
undoubtedly  meant,  as  the  context  abundantly  shows,  not  the  abstract 
discovery,  but  the  thing  invented ;  not  the  new  secret  principle,  but 
the  manufacture  resulting  from  it 

The  words  of  our  statute  are  not  identical  with  those  of 
*  the  statute  of  James,  but  it  can  scarcely  admit  of  doubt  [  *  21  ] 
that  they  must  have  been  within  the  contemplation  of  those 
by  whom  it  was  framed,  as  well  as  the  construction  which  had  been 
put  upon  them  by  Lord  Coke.  But  if  there  were  no  such  illustrative 
comment,  it  is  difficult  to  conceive  how  any  other  interpretation  could 
fairly  be  put  upon  these  words.  We  are  not  at  liberty  to  reject 
words  which  are  sensible  in  the  place  where  they  occur,  merely  be- 
cause they  may  be  thought,  in  some  cases,  to  import  a  hardship  or 
tie  up  beneficial  rights  within  very  close  limits.  If  an  invention  is 
used  by  the  public,  with  the  consent  of  the  inventor,  at  the  time  of 
his  application  for  a  patent,  how  can  the  court  say  that  his  case  is, 
nevertheless,  such  as  the  act  was  intended  to  protect  ?  If  such  a 
public  use  is  not  a  use  within  the  meaning  of  the  statute,  what  other 
use  is  ?  If  it  be  a  use  within  the  meaning  of  the  statute,  how  can 
the  court  extract  the  case  from  its  operation  and  support  a  patent 
where  the  suggestions  of  the  patentee  are  not  true,  and  the  conditiona 
on  which  alone  the  grant  was  authorized  to  be  made,  do  not  exist? 
In  such  a  case,  if  the  court  could  perceive  no  reason  for  the  restric- 
tions, the  will  of  the  legislature  must  still  be  obeyed.  It  cannot  and 
ought  not  to  be  disregarded  where  it  plainly  applies  to  the  case.  But 
if  the  restriction  may  be  perceived  to  have  a  foundation  in  sound 
policy,  and  be  an  effectual  means  of  accomplishing  the  legislative  ob- 
jects, by  bringing  inventions  early  into  public  and  unrestricted  use, 
and  above  all,  if  such  policy  has  been  avowed  and  acted  upon  in  like 
cases  in  laws  having  similar  objects,  there  is  very  urgent  reason  to 
suppose  that  the  act  in  those  terms  embodies  the  real  legislative  in- 
tent, and  ought  to  receive  that  construction.  It  is  not  wholly  insig- 
nificant, in  this  point  of  view,  that  the  first  patent  act  passed  by  con- 
gress on  this  subject,  (act  of  1790,  c.  7,^)  which  the  present  act  re- 
peals, uses  the  words,  "  not  known  or  used  before,"  without  adding 
the  words,  "  the  application ; "  and,  in  connection  with  the  structure 
of  the  sentence  in  whii3h  they  stand,  might  have  beten  referred  either 
to  the  time  of  the  invention  or  of  the  application.  The  ad- 
dition of  the  •latter  words  in  the  patent  act  of  1793,  must,  [  *  22  ] 
therefore,  have  been  introduced,  ex  industrial  and  with  the 
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oantioua  intention  to  dear  away  a  doubt  and  fix  the  original  and  de* 
liberate  meaning  of  the  legislature. 

The  act  of  the  17th  of  April,  1800,  c.  25,^  which  extends  the  privi- 
leges of  the  act  of  1793  to  inventors  who  are  aliens,  contains  a  pro- 
viso, declaring  "  that  every  patent  which  shall  be  obtained  pursuant 
to  the  act,  for  any  invention,  art,  or  discovery  which  it  shall  after- 
wards appear  had  been  known  or  used  previous  to  such  application 
for  a  patent,  shall  be  void."  This  proviso  certainly  certifies  the  con- 
struction of  the  act  of  1793,  already  asserted ;  for,  there  is  not  any 
reason  to  suppose  that  the  legislature  intended  to  confer  on  aliens 
privileges  essentially  different  from  those  belonging  to  citizens.  On 
the  contrary,  the  enacting  clause  of  the  act  of  1800  purports  to  put 
both  on  the  same  footing,  and  the  proviso  seems  added  as  a  gloss  or 
explanation  of  the  original  act. 

The  only  real  doubt  which  has  arisen  upon  this  exposition  of  the 
statute,  has  been  created  by  the  words  of  the  sixth  section  already 
quoted.  That  section  admits  the  party  sued  to  give  in  his  defence 
as  a  bar,  that  '^  the  thing  thus  secured  by  patent  was  not  originally 
discovered  by  the  patentee,  but  had  been  in  use  anterior  to  the  sup- 
posed discovery  of  the  patentee.''  It  has  been  asked  if  the  legislature 
intended  to  bar  the  party  from  a  patent  in  consequence  of  a  mere 
prior  use,  although  he  was  the  inventor,  why  were  not  the  words, 
^  anterior  to  the  application,"  substituted,  instead  of  ^'  anterior  to  the 
supposed  discovery?"  If  a  mere  use  of  the  thing  invented  before  the 
application  were  sufficient  to  bar  the  right,  then,  although  the  party 
may  have  been  the  first  and  true  inventor,  if  another  person,  either 
iimocently  as  a  second  inventor,  or  piratically,  were  to  use  it,  without 
the  knowledge  of  the  first  inventor,  his  right  would  be  gone.  In 
respect  to  a  use  by  piracy,  it  is  not  clear  that  any  such  fraudulent 
u^e  is  within  the  intent  of  the  statute,  and  upon  general  principles  it 
might  well  be  held  excluded.  In  respect  to  the  case  of  a 
[  *  23  ]  second  invention,  it  is  questionable  *  at  least,  whether,  if  by 
such  second  invention  a  public  use  was  already  acquired,  it 
could  be  deemed  a  case  vrithin  the  protection  of  the  act.  If  the 
public  were  already  in  possession  and  common  use  of  an  invention 
fieurly  and  without  firaud,  there  might  be  sound  reason  for  presuming 
that  the  legislature  did  not  intend  to  grant  an  exclusive  right  to  any 
one  to  monopolize  that  which  was  already  common.  There  would 
Ue  no  quid  pro  quo,  no  price  for  the  exclusive  right  or  monopoly  con- 
ferred upon  the  inventor  for  fourteen  years. 

Be  this  as  it  may,  it  is  certain  that  the  sixth  section  is  not  neces^ 
sarily  repugnant  to  the  construction  which  the  words  of  the  first  sec- 
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Uon  require  and  justify.  The  sixth  section  certainly  does  not  enu- 
merate all  the  defences  which  a  party  may  make  in  a  suit  brought 
against  him  for  violating  a  patent.  One  obvious  omission  is,  where 
he  uses  it  under  a  license  or  grant  from  the  inventor.  The  sixth  sec- 
tion in  the  clause  under  consideration  may  well  be  deemed  merely 
affirmative  of  what  would  be  the  result  from  the  general  principles 
of  law  applicable  to  other  parts  of  the  statute.  It  gives  the  right  to 
the  first  and  true  inventor,  and  to  him  only ;  if  known  or  used  before 
his  supposed  discovery,  he  is  not  the  first,  although  he  may  be  a  true 
inventor ;  and  that  is  the  case  to  which  the  clause  looks.  But  it  is 
not  inconsistent  with  this  doctrine  that,  although  he  is  the  first  as 
well  as  the  true  inventor,  yet,  if  he  shall  put  it  into  public  use  or  sell 
it  {(X  public  use  before  he  applies  for  a  patent,  that  this  should  fur^ 
nish  another  bar  to  his  claim.  In  this  view,  an  interpretation  is  given 
to  every  clause  of  the  statute,  without  introducing  any  inconsistency 
or  interfering  with  the  ordinary  meaning  of  its  language.  No  public 
policy  is  overlooked ;  and  no  injury  can  ordinarily  occur  to  the  first 
inventor,  which  is  not  in  some  sort  the  result  of  his  own  laches  or 
voluntary  inaction. 

It  is  admitted  that  the  subject  is  not  wholly  free  from  difficulties ; 
but,  upon  most  deliberate  consideration,  we  are  all  of  opinion  that 
the  true  construction  of  the  act  is,  that  the  first  inventor  cannot 
acquire  a  good  title  to  a  patent,  if  he  suffers  the  thing  in- 
vented to  go  into  public  use  or  to  be  •publicly  sold  for  use  [  *  24  ] 
before  he  makes  application  for  a  patent.  His  voluntary 
act  or  acquiescence  in  the  public  sale  and  use  is  an  abandonment  of 
his  right,  or  rather  creates  a  disability  to  comply  with  the  terms  and 
conditions  on  which  alone  the  secretary  of  state  is  authorized  to 
grant  him  a  patent. 

The  opinion  of  the  circuit  court  was,  therefore,  perfectly  correct ; 
and  the  judgment  is  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Penn- 
sylvania, and  was  argued  by  counsel ;  on  consideration  whereof,  it 
is  the  opinion  of  this  court  that  there  is  no  error  in  the  judgment  of 
the  said  circuit  court.  Whereupon  it  is  considered,  ordered,  and  ad- 
judged by  this  court  that  the  said  judgment  of  the  said  circuit  court 
in  this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 

6  P.  218;  7  P.  292;  1  H.  202;  6  H.  487;  21  H.  822;  1  B.  209;  I  WaL  99;  7  Wal.  563. 
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The  Columbian  Insurance  Company  of  Alexandria,  Plaintiffs  in 
Error,  v,  Joseph  W.  Lawrence,  survivor  of  Lawrence  and  Poin- 
dcxter.  Defendants  in  Error. 

2  p.  25. 

Unless  the  entire  prayer,  as  mnde,  ought  to  have  been  granted,  its  refusal  is  not  error. 

A  person  in  possession  of  a  roill,  under  an  executory  rontract  of  sale,  has  an  insurable  inter- 
est, even  if  his  vendor  has  power  under  the  contract  to  treat  the  sale  as  rescinded. 

A  representation  that  the  insured  owns  a  building  is  not  true,  if  he  only  had  an  executory 
contract  to  purchase  it;  and  if  this  misrepresentation  was  material  to  the  risk,  the  policy 
is  void. 

The  jury  cannot  find  that  the  onderwriter  has  wnived  the  production  of  preliminary  proof, 
without  other  evidence  than  his  omission  to  specify  its  non-production  as  an  objection  to 
paying  the  loss. 

Where  a  rule  of  an  insurance  company,  touching  buildings,  provided,  **if  nny  person  shall 
cause  the  same  to  bo  described  in  the  policy  otherwise  than  as  they  really  are,  so  as  the 
same  be  charged  nt  a  lower  premium  than  would  otherwise  be  demanded,  such  insurance 
shall  be  of  no  force/'  held,  thnt  it  was  a  question  of  fact  whether  the  misdescription 
reduced  the  premium;  and  if  it  did  not,  it  did  not  invalidate  the  policy. 

The  case  is  stated  in  the  opinion  of  the  court 
Tones  and  Lee^  for  the  plaintiff 
Swann  and  Wirt^  contra. 

[  •  42  ]         •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  writ  of  error  is  brought  to  a  judgment  of  the  court 
of  the  United  States  for  the  District  of  Columbia,  sitting  in  the  county 
of  Alexandria,  which  was  rendered  in  a  cause  in  which  Joseph  Law- 
rence, survivor  of  Lawrence  and  Poindexter,  was  plaintiff,  and  the 
Columbian  Insurance  Company  of  Alexandria  were  defendants. 

The  suit  was  brought  oi)  a  policy  insuring  a  mill,  stated  in  the 
representation  and  in  the  policy  to  belong  to  Lawrence  and  Poin- 
dexter, the  assured.  Pending  the  suit,  Poindexter  died,  and  the  suit 
was  continued  and  tried  in  the  name  of  Lawrence,  the  survivor.  The 
verdict  and  judgment  were  in  favor  of  the  plaintiff  below. 
[  *  43  ]  At  the  trial,  the  court,  *  on  the  motion  of  the  defendant's 
counsel,  instructed  the  jury  on  several  questions  of  law 
which  were  made  in  the  case ;  to  which  instructions  the  counsel  for 
the  defendants  in  the  circuit  court  excepted,  and  the  cause  is  now 
before  this  court  on  those  exceptions. 

The  plaintiff  in  the  circuit  court  had  exhibited  his  policy,  the  repre- 
sentation on  which  the  contract  of  insurance  was  founded,  his  proofs 
of  title  and  of  loss,  the  notice  which  he  gave  of  that  loss,  together 
with  the  documents  which  accompanied  it,  as  preparatory  to  the 
assertion  of  his  claim  against  the  company,  and  the  proceedings  of 
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the  company  in  consequence  of  that  claim,  which  terminated  in  a 
refusal  to  pay  it  The  counsel  for  the  plaintiff  in  the  circuit  court, 
having  thus  concluded  his  case,  the  counsel  for  the  defendants  made 
three  objections  to  his  right  of  action. 

1.  That  the  interest  claimed  by  the  plaintiff  in  the  property  insured, 
as  disclosed  by  the  evidence,  was  not,  at  the  respective  times  of  effect- 
ing the  insurance  and  of  the  happening  of  the  loss,  cui  insurable 
interest  and  property. 

2u  That  it  was  not  such  an  interest  as  is  described  in  the  original 
offer  of  the  plaintiff's  agent  for  insurance,  and  in  the  policy,  nor  such 
as  is  averred  in  the  declaration. 

3.  That  the  said  documents,  produced  as  preliminary  proof  of  loss, 
do  not  import  a  fulfilment,  on  the  part  of  the  plaintiff,  of  the  terms 
and  conditions  upon  which  the  loss  is  declared  to  be  payable,  by  the 
ninth  of  the  said  printed  rules  annexed  to  the  policy. 

And  the  counsel  for  the  defendants  thereupon  prayed  the  opinion 
and  direction  of  the  court  to  the  jury,  that  the  said  evidence  was  not 
admissible,  competent,  and  sufficient  to  be  left  to  the  jury  as  proof 
of  the  plaintiffs'  title  to  recover  for  such  loss  in  this  action. 

The  court  refused  to  give  this  instruction,  being  of  opinion,  1.  That 
the  interest  of  the  plaintiffs  in  the  property  insured,  as  disclosed  by 
tbe  said  evidence,  is  a  sufficient  insurable  interest  to  support  the 
policy  and  the  averment  of  interest  in  the  plaintiffs'  declaration  in 
this  action. 

2.  That  it  is  such  an  interest  as  is  described  in  the  origi- 

nal  *  offer  for  insurance,  and  in  the  policy,  and  in  the  [  *  44  ] 
declaration. 

3.  That  although  the  said  certificate  of  Murray  Forbes  is  not  such 
a  certificate  as  is  required  by  the  said  ninth  rule  annexed  to  the  said 
policy,  yet  the  evidence  aforesaid  is  admissible,  competent,  and  suffi- 
cient to  be  left  to  the  jury,  and  from  which  they  may  infer  that  the 
defendants  waived  the  objection  to  the  said  certificate,  and  to  the 
other  preliminary  proof  aforesaid. 

The  counsel  for  the  defendants  in  error  have  made  some  prelimi- 
nary objections  to  the  terms  in  which  the  opinion  of  the  circuit  court 
was  asked.  The  counsel  prayed  the  opinion  and  direction  of  the 
court  to  the  jury,  that  the  evidence  offered  by  the  plaintiff  was  not 
admissible,  competent,  and  sufficient  to  be  left  to  the  jury  as  proof 
of  the  plaintiff's  title  to  recover.  This  blending  of  an  objection  to 
the  admissibility  of  evidence  in  the  same  application  which  questions 
its  sufficiency,  is  said  to  be  not  only  unusual,  but  to  confound  propo- 
'sitions  distinct  in  themselves,  and  to  be  calculated  to  embarrass  tbe 
court  and  the  questions  to  be  decided. 
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It  is  undoubtedly  true,  that  questions  respecting  the  admissibility 
of  evidence  are  entirely  distinct  from  those  which  respect  its  suffi- 
ciency or  effect.  They  arise  in  different  stages  of  the  trial,  and  cannot 
with  strict  propriety  be  propounded  at  the  same  time.  If,  therefore, 
the  circuit  court  had  proceeded  no  further  than  to  refuse  the  instruc- 
tion which  was  asked,  this  court  might  have  considered  the  refusal 
as  proper,  unless  the  entire  prayer,  as  made,  ought  to  have  been 
granted.  But  the  circuit  court  proceeded  to  give  its  opinion  on 
the  different  points  made  by  counsel,  and  these  opinions  must  be 
examined. 

1.  The  first  is,  that  the  interest  of  the  assured  in  the  property  in- 
sured, is  a  sufficient  insurable  interest  to  support  the  policy,  and  the 
averment  of  interest  in  the  declaration. 

The  mill  insured  was  built  on  an  island  in  the  Rappahannock, 

which  was  demised  by  Charles  Mortimer  to  Stephen  Win- 

[  •  45  ]     Chester,  for  three  lives,  renewable  forever,  at  the  yearly  •  rent 

of  j£80,  ($266.66,)  with  a  condition  of  reentry  for  rent  in 

arrear,  &c. 

1801,  December  19.  S.  W.  conveyed  one  undivided  third  part  to 
Richard  Winchester,  and  another  undivided  third  part  to  Joshua 
Howard. 

1806,  May  9.  R.  and  S.  "Winchester  conveyed  to  Joshua  Howard, 
by  deed  of  mortgage  in  fee,  their  two  thirds  of  the  said  island,  with 
other  property  to  a  considerable  amount,  in  order  to  secure  the  said 
Howard  to  the  amount  of  f  40,000. 

1813,  January  27.  Joshua  Howard  conveyed  the  whole  island  to 
William  and  George  Winchester. 

1813,  September  23.  William  and  George  Winchester  conveyed 
the  island  to  Joseph  Howard^  and  Joseph  W.  Lawrence. 

1818,  July  22.  Joseph  Howard  entered  into  an  agreement  with 
Joseph  W.  Lawrence,  by  which  the  said  Lawrence  was  to  take  the 
island,  &c.,  at  the  price  of  $30,000 ;  for  which  amount,  in  debts  due 
from  Howard  and  Lawrence,  he  was  to  procure  a  release ;  on  his  doing 
which,  Howard  was  to  execute  a  deed  for  the  property.  On  the  fail- 
ure or  inability  of  Lawrence  to  procure  this  rdease,  the  contract  was 
to  be  void. 

1822,  November  28.  Joseph  W.  Lawrence  enters  into  an  agree- 
ment with  Thomas  Poindexter,  Jr.,  for  the  sale  of  one  half  of  the 
island,  mills,  &c.,  for  which  the  said  Poindexter  agrees  to  assume  and 
take  upon  himself  one  half  the  debts  due  from  Howard  and  Lawrence 
to  the  banks  in  Fredericksburg,  which  were  secured  by  a  deed  of  trust. 

November  29.  An  agreement  between  Howard  and  Lawrence,  to' 
work  the  mills  in  partnership. 
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By  the  deeds  of  January  27  and  September  23, 1813,  all  the  title 
of  Joshua  Howard  to  the  island  on  which  the  mills  insured  were 
erected,  passed  to  Joseph  Howard  and  Joseph  W.  Lawrence.  What 
was  that  title  ? 

He  held  one  third  part  in  his  own  right,  and  the  remaining  two 
thirds  as  mortgagee. 

The  agreement  of  July  22, 1818,  between  Howard  and  Lawrence, 
does  not  appear  to  have  been  performed  on  the  part  of  Law- 
rence, nor  is  there  any  evidence  of  his  ability  •to  perform  [    •46  J 
it ;  but  it  does  not  appear  that  Howard  has  taken  any  step 
to  avoid  it,  or  has  asserted  any  title  in  himself. 

The  agreement  of  November  28,  1822,  between  Lawrence  and 
Poindexter,  admits  Poindexter  to  an  undivided  moiety  of  any  inter- 
est Lawrence  might  have  in  the  property. 

Lawrence  and  Poindexter,  then,  when  the  insurance  was  made, 
were  entitled  to  one  third  of  the  property  under  the  deed  made 
by  Charles  Mortimer,  and  to  the  remaining  two  thirds  as  mortga- 
gees ;  but  one  moiety  of  the  whole,  which  moiety  was  derived  from 
Joseph  Howard,  under  the  agreement  of  July  22,  1818,  was  held 
under  an  agreement  which  had  not  been  complied  with,  and  which 
purported  on  its  face  to  be  void  if  not  complied  with  ;  but  the  other 
contracting  party  had  not  declared  it  void,  nor  called  for  a  compli- 
ance with  it. 

It  cannot  be  doubted,  we  think,  that  the  assured  had  an  interest 
in  the  property  insured.  Lawrence  had  an  unquestionable  title  to 
a  moiety  of  one  third,  subject  to  the  rent  reserved  in  the  original 
lease,  and  to  a  moiety  of  the  remaining  two  thirds  as  mortgagee. 
He  had  such  title  to  the  other  moiety  as  could  be  acquired  by  an 
agreement  for  a  purchase,  the  terms  of  which  had  not  been  complied 
with. 

The  title  is  thus  stated,  because  those  words  which  declare  the  con- 
tract to  be  void  if  Lawrence  should  fail  to  comply  with  it,  do  not,  we 
think,  render  it  absolutely  void,  but  only  voidable.  No  time  for  per- 
formance is  fixed;  and  if  Howard  is  content  with  what  has  been 
done  by  Lawrence,  and  does  not  choose  to  annul  the  contract,  the 
underwriters  of  this  policy  cannot  treat  it  as  a  nullity.  Lawrence, 
having  this  title  under  an  executory  contract,  sells  to  Poindexter  one 
undivided  moiety  of  the  property.  These  two  persons,  being  both 
in  possession,  partly  under  legal  conveyances  and  partly  under  exec- 
utory contracts,  require  an  insurance  on  it  against  loss  by  fire.  Had 
they  an  insurable  interest  ? 

.That  an  equitable  interest  may  be  insured  is  admitted.     We  can 
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perceive  no  reason  which  excludes  an  interest  held  under  an 
[  •  47  ]  executory  contract  While  the  contract  subsists,  *  the  per- 
son claiming  under  it  has  undoubtedly  a  substantial  interest 
in  the  property.  If  it  be  destroyed,  the  loss,  in  contemplation  of 
law,  is  his.  If  the  purchase-money  be  paid,  it  is  his  in  fact  If  he 
owes  the  purchase-money,  the  property  is  its  equivalent,  and  is  still 
valuable  to  him.  The  embarrassment  of  his  affairs  may  be  such  that 
his  debts  may  absorb  all  his  property;  but  this  circumstance  has 
never  been  considered  as  proving  a  want  of  interest  in  it.  The  de- 
struction of  the  property  is  a  real  loss  to  the  person  in  possession, 
who  claims  title  under  an  executory  contract,  and  the  contingency 
that  his  title  may  be  defeated  by  subsequent  events  does  not  prevent 
this  loss.  We  perceive  no  reason  why  he  should  not  be  permitted 
to  insure  against  it.  The  cases  cited  in  argument,  and  those  summed 
up  in  Phillips  on  Insurance,  26,  on  insurable  interest,  and  in  1  Mar- 
shall, 104,  c.  4,  and  2  Marshall,  787,  c.  11,  prove,  we  think,  that  any 
actual  interest,  legal  or  equitable,  is  insurable. 

2.  Having  declared  the  interest  of  Lawrence  and  Poindexter  to  be 
insurable,  the  circuit  court  instructed  the  jury  that  "  it  is  such  an 
interest  as  is  described  in  the  original  offer  for  insurance,  and  in  the 
policy,  and  in  the  declaration." 

The  original  offer  for  insurance  was  in  these  words :  "  What  pre- 
mium will  you  ask  to  insure  the  following  property,  belonging  to 
Lawrence  and  Poindexter,  for  one  year,  against  loss  or  damage  by 
fire  ?  On  their  stone  mill,  four  stories  high,  covered  with  wood,  on 
an  island  about  one  mile  from  Fredericksburg,  in  the  county  of  Staf- 
ford ;  the  mill  called  Elba  Mill.  Seven  thousand  dollars  are  wanted. 
Not  within  thirty  yards  of  any  other  building,  except  a  corn-house, 
which  is  about  twenty  yards  off." 

The  policy  states  that  the  underwriters  insure  Lawrence  and  Poin- 
dexter against  loss  or  damage  by  fire,  to  the  amount  of  ^7,000,  on 
their  stone  miU,  &c. 

The  declaration  charges  that  the  defendants  insured  the  plaintiffs 
$7,000,  against  loss  or  damage  by  fire,  on  their  stone  miU, 
[  *  48  ]    &c.,  and  avers  that  they  were  interested  in,  and  the  *  equi- 
table owners  of  the  premises  insured  as  aforesaid,  at  the  time 
the  insurance  was  made  as  aforesaid,  &c. 

The  material  inquiry  is,  does  the  offer  for  insurance  state  truly 
the  interest  of  the  assured  in  the  property  to  be  insured  ?  The  offer 
describes  the  property  as  belonging  to  Lawrence  and  Poindexter; 
and  states  it  afterwards  to  be  their  stone  mill.  It  contains  no  qual- 
ifying terms  which  should  lead  the  mind  to  suspect  that  their  title 
was  not  complete  and  absolute.     The  plaintiffs  in  error  contend  that 
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the  terms  import  an  absolute  legal  estate  in  the  property ;  and  that 
(he  insurers  entered  into  the  contract  having  a  right  to  believe  that 
the  interest  of  the  assured  was  of  this  character. 

Instead  of  such  an  estate  in  the  property  as  the  representation 
justified  the  insurers  in  expecting,  the  proof  shows  that  the  insured 
held  only  one  half  of  one  third,  under  a  lease  for  three  lives,  renew- 
able forever,  and  one  half  of  the  other  two  thirds,  as  mortgagees ; 
that  the  other  moiety  was  held  under  a  contract,  the  terms  of  which 
had  not  been  complied  with ;  and  which,  if  complied  with,  would 
give  them  a  title  to  two  thirds  of  that  moiety  only,  as  mort- 
gagees. 

The  defendants  insist  that  the  representation  is  satisfied  by  an 
equitable  title  under  an  executory  contract,  and  that,  in  truth  and  in 
fact,  the  mill  did,  at  the  time  of  its  insurance  and  loss,  belong  to 
Lawrence  and  Poindexter. 

It  may  be  true,  that  a  mill  occupied  by  Lawrence  and  Poindexter, 
and  held  under  a  lease  or  an  executory  contract,  would  be  generally 
spoken  of  by  themselves  and  others  as  their  mill.-  The  property 
alluded  to  would  be  well  understood,  and  no  inconvenience  could 
arise  from  this  mode  of  designating  it  But  if  Lawrence  and  Poin- 
dexter should  proceed  to  sell  the  property  as  theirs,  should  describe 
it  in  the  contract  as  belonging  to  them,  no  court  would  compel  the 
purchaser  to  take  the  title  they  could  make. 

The  assured  then  have  not  proved  "  such  an  interest  as  is  described 
in  the  original  offer  for  insurance ; "  and  the  circuit  court,  in 
this  respect,  misdirected  the  jury.     It  may  *  be  proper  to   [  *  49  ] 
take  some  notice  of  the  materiality  of  this  misdirection. 

The  contract  for  insurance  is  one  in  which  the  underwriters,  gen- 
erally, act  on  the  representation  of  the  assured,  and  that  representa- 
tion ought  consequently  to  be  fair,  and  to  omit  nothing  which  it  is 
material  for  the  underwriters  to  know.  It  may  not  be  necessary  that 
the  person  requiring  insurance  should  state  every  incumbrance  on  his 
property  which  it  might  be  required  of  him  to  state  if  it  was  offered 
for  sale ;  but  fair  dealing  requires  that  he  should  state  every  thing 
which  might  influence,  and  probably  would  influence,  the  mind  of 
the  underwriter  in  forming  or  declining  the  contract  A  building 
held  under  a  lease  for  years  about  to  expire,  might  be  generally 
spoken  of  as  the  building  of  the  tenant ;  but  no  undervmter  would 
be  willing  to  insure  it  as  if  it  was  his;  and  an  offer  for  insurance, 
stating  it  to  belong  to  him,  would  be  a  gross  imposition. 

Generally  speaking,  insurances  against  fire  are  made  in  the  confi- 
dence that  the  assured  will  use  all  the  precautions  to  avoid  the 
calamity  insured  against  which  would  be  suggested  by  his  interest 
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The  extent  of  this  interest  mast  always  influence  the  underwriter  in 
raking  or  rejecting  the  risk,  and  in  estimating  the  premium.  So  far 
as  it  may  influence  him,  in  these  respects,  it  ought  to  be  communi- 
cated to  him.  Underwriters  do  not  rely  so  much  upon  the  principles 
as  on  the  interest  of  the  assured ;  and  it  would  seem,  therefore,  to 
be  always  material  that  they  should  know  how  far  this  interest  is 
engaged  in  guarding  the  property  from  loss.  Marshall,  in  treating 
on  insurance  against  fire,  p.  789,  b.  4,  c.  2,  says:  ''  It  is  not  necessary, 
however,  in  order  to  constitute  an  insurable  interest,  that  the  insured 
shall,  in  every  instance,  have  the  absolute  and  unqualified  property  of 
the  effects  insured.  A  trustee,  a  mortgagee,  a  reversioner,  a  factor 
or  agent,  with  the  custody  of  goods  to  be  sold,  upon  commission,  may 
insure ;  but  with  this  caution,  that  the  nature  of  the  property  be 
distinctly  specified." 

In  all  the  treatises  on  insurances,  and  in  all  the  cases  in  which 
the  question  has  arisen,  the  principle  is,  that  a  misrepre- 
[  •  50  ]  *  sentation,  which  is  material  to  the  risk,  avoids  the  policy. 
In  this  case,  the  circuit  court  has  decided  that  there  is  no 
misrepresentation;  that  the  interest  of  the  assured  was  truly  de- 
scribed in  the  offer  for  insurance ;  and  consequently,  no  question  on 
the  materiality  of   the  supposed  variance  was  submitted  to  the 

As  this  court  is  of  opinion  that  a  precarious  title,  depending  for 
its  continuance  on  events  which  might  or  might  not  happen,  is  not 
such  a  title  as  is  described  in  the  offer  for  insurance,  construing  the 
words  of  that  offer  as  they  are  fairly  to  be  understood,  the  circuit 
court  has,  in  this  respect,  misdirected  the  jury. 

3.  The  third  opinion  given  to  the  jury  is,  that  the  evidence  given 
by  the  plaintiff  in  the  circuit  court,  was  admissible,  competent,  and 
sufficient  to  be  left  to  the  jury,  and  from  which  they  may  infer  that 
the  defendants  waived  the  objection  to  the  said  certificate,  and  to  the 
other  preliminary  proof  aforesaid.  The  certificate  to  which  this  in- 
struction refers  is,  by  one  of  the  rules  which  form  conditions  of  the 
policy,  declared  to  be  an  indispensable  requisite,  without  the  produc- 
tion of  which  the  loss  claimed  "  shall  not  be  payable."  A  certificate 
intended  by  the  assured  to  satisfy  this  condition,  accompanied  the 
proof  of  loss ;  but  it  is  not  such  a  certificate  as  the  condition  re- 
quires ;  and  such  was  the  opinion  of  the  circuit  court.  The  testi- 
mony which  the  court  left  to  the  jury,  as  being  sufficient  to  authorize 
them  to  infer  a  waiver  on  the  part  of  the  insurers  of  this  certificate, 
consisted  of  entries  on  the  minutes  of  the  board,  with  some  parol 
proof. 

On  the  20th  of  February,  1824,  the  claim  of  Lawrence  and  Poin- 
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dexter  was  submitted  to  the  board  with  the  policy  and  certificate 
of  loss. 

On  the  13th  of  March  an  order  was  made  requiring  the  title 
papers  of  Lawrence  and  Poindexter  to  the  Elba  Mill.  On  the  1st 
of  April,  copies  of  the  deed  from  William  and  George  Winchester 
to  Joseph  Howard  and  Joseph  Lawrence,  of  the  agreement  between 
Howard  and  Lawrence,  and  of  the  agreement  between 
Lawrence  and  Poindexter,  were  laid  *  before  the  board.  On  [  *  51  ] 
the  16th  of  April  further  proof  respecting  the  title  was 
required,  which  was  produced  on  the  22d  of  the  same  month. 

The  opinion  of  Mr.  Jones  was  taken  on  the  case,  which  was  sub- 
mitted to  the  board  on  the  28th  of  June,  when  it  was  resolved,  "  that 
the  claim  of  Lawrence  and  Poindexter  be  resisted,  and  that  the  see* 
retary  furnish  them  with  a  copy  of  this  resolution. 

The  opinion  of  Mr.  Jones  turns  on  the  interest  of  the  assured,  and 
on  the  question  whether  the  loss  was  fair  or  fraudulent. 

On  the  11th  of  November,  inquiry  was  made  whether  the  board 
would  enter  into  a  compromise,  "  it  being  understood  that  the  agree- 
ment "  "  is  not  to  be  considered  as  an  admission  of  the  claim  ?  "  An- 
swered, "yes." 

On  the  18th  of  November,  the  board  passed  a  resolution  Reclining 
a  compromise,  which  was  communicated  to  the  agent  of  Lawrence 
and  Poindexter. 

On  the  11th  of  December,  a  further  and  more  specific  proposition 
for  a  compromise  was  made  by  the  agent  of  the  assured,  which  waa 
rejected  by  the  company. 

The  secretary  of  the  company  was  examined  to  prove  the  com- 
munications between  him  and  the  agent  of  the  assured.  When 
the  documentary  evidence  was  exhibited,  he  informed  the  agent  that 
he  would  call  a  board  to  decide  on  the  claim.  After  the  board  had 
met  and  adjourned,  he  informed  the  agent  that  the  claim  would 
probably  be  resisted ;  that  the  company  thought  the  interest  of  the 
assured  was  not  insurable ;  that  the  representation  was  not  faithful, 
and  that  Poindexter  had  set  fire  to  the  mill.  No  objection  was  made 
to  the  preliminary  papers.  The  custom  of  the  board  was,  if  the 
claim  for  indemnity  was  thought  just,  to  refer  the  preliminary  papers 
to  their  secretary,  to  see  if  they  were  regular.  In  this  case  no  such 
reference  was  made. 

From  the  first  presentation  of  the  papers  in   February,  till  the 
passing  of  the  final  resolution  in  June,  the  claim  was  pending  unde- 
termined  before  the  board,  waiting  for  the  advice  of  counsel. 
This  advice  being  delayed  by  the  absence  *  and  other  en-  [  *  62  | 
gagements  of  counsel,  an  agreement  was  entered  intp  with 
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the  agent  of  the  assured,  that  if  the  final  resolution  should  be  to 
resist  the  daim,  the  suit  should  be  put  as  forward  on  the  docket  as  if 
brought  to  the  intervening  April  term.  This  agreement  was  com- 
plied with.  All  the  orders  and  resolutions  of  the  board  which  have 
been  stated  were  communicated  by  the  witness  to  the  agent  of  the 
assured,  and  are  the  only  communications  which  he  was  authorized 
to  make. 

According  to  the  invariable  usage  of  the  board,  the  sufficiency  of 
the  documents  offered  by  way  of  preliminary  proof  of  loss,  as  re- 
quired by  the  9th  article  of  the  rules  annexed  to  the  policy,  was  not 
to  be  considered  by  the  board  till  the  principle  of  the  claim  should 
have  been  admitted,  and  then  the  course  was  to  submit  such  docu- 
ments to  the  secretary  for  a  special  report  thereon ;  in  this  case,  the 
sufficiency  of  the  documents  was  never  discussed  or  considered  by 
the  board,  nor  referred  to  the  secretary.  It  never  was  contemplated 
by  the  witness,  nor  to  his  knowledge  by  the  board,  to  waive  any 
compliance  with  this  ninth  article.  The  consideration  of  the  docu- 
ments offered  under  it  did  not  regularly  come  on  till  the  claim  should 
be  admitted  in  principle. 

The  agent  of  the  assured  was  present  at  some  of  the  meetings  of 
the  board  when  the  witness  was  absent.  He  has  understood  that  on 
these  occasions  the  communications  between  them  turned  entirely 
on  questions  respecting  the  fundamental  objections  to  the  claini. 
The  regularity  or  irregularity  of  the  preliminary  proof  was  never 
mentioned.  The  opinion  given  by  counsel  was  never  communicated 
to  the  assured  or  their  agent.  To  have  done  so,  would  have  been 
contrary  to  the  rules  and  to  usage. 

This  evidence  was  left  to  the  jury  as  testimony  from  which  they 
might  infer  that  the  preliminary  proof,  required  by  the  ninth  rule  an- 
nexed to  the  policy,  as  indispensable  to  entitle  the  assured  to  demand 
payment  for  a  loss,  had  been  waived  by  the  underwriters. 

It  will  not  be  pretended  that  any  expression  is  to  be  found,  either 
in  the  resolutions  of  the  board  or  in  the  conversations 
[  *  53  ]  •  held  by  their  secretary  with  the  agent  of  the  assured,  hav- 
ing the  slightest  allusion  to  this  preliminary  proof  or  to  the 
waiver  of  it.  If  then  the  jury  might  infer  a  waiver,  the  inference 
must  be  founded  on  the  opinion  that  the  board  was  bound  to  specify 
this  particular  objection  ;  or  that  they  have  taken  some  step  or  made 
some  communication  which  presupposes  an  acquiescence  in  the  cer- 
tificate which  was  offered. 

The  resolution  of  the  board  to  resist  the  claim  is  expressed  in  gen- 
eral terms,  and  consequently  appUes  to  every  part  of  the  testimony 
ofiered  in  support  of  it     We  know  of  no  principle  nor  usage  which 
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requires  underwriters  to  specify  their  objections,  or  which  justifies  the 
inference  that  any  objection  is  waived.  We  know  of  no  principle 
by  which  this  preliminary  proof  should  be  separated  from  the  other 
proofs  which  were  required  to  sustain  the  claim,  and  its  insufficiency 
be  remarked  to  the  assured.  The  general  resolution  of  the  board 
was  notice  to  the  assured,  that,  if  they  intended  to  assert  their  claim 
in  a  court  of  justice,  they  must  come  into  court  prepared  to  sup- 
port it. 

2.  Did  the  examination  of  the  title  and  the  proceedings  of  the  board 
respecting  it  presuppose  an  examination  of  the  preliminary  proofs, 
and  an  acquiescence  in  its  sufficiency  ? 

We  think  not  The  proof  of  interest,  and  the  certificate  which 
was  to  precede  payment  if  the  claim  should  be  admitted,  are  distinct 
parts  of  the  case  to  be  made  out  by  the  assured.  Neither  of  those 
parts  depends  on  the  other.  The  one  or  the  other  may  be  first  con- 
sidered without  violating  propriety  or  convenience.  The  considera^ 
tion  of  the  one  does  not  imply  a  previous  consideration  ^.nd  approval 
of  the  other.  The  language  of  the  ninth  rule  does  not  imply  that 
the  proof  it  requires  is  first  in  order  for  consideration.  After  stating 
what  shall  be  done  by  the  assured,  the  role  requires  the  affidavit  and 
certificate  in  question,  and  adds,  that  ''  until  such  affidavit  and  cer- 
tificate are  produced,  the  loss  claimed  shall  not  be  payable."  The 
affidavit  and  certificate  must  precede  the  payment,  but  need  not  pre- 
cede the  consideration  of  the  claim.  * 

•  The  testimony  of  the  secretary,  if  not  conclusive  on  this  [  *  64  ] 
point,  is,  we  think,  entitled  to  great  weight.  He  states  the 
invariable  usage  of  the  office  to  have  been  to  consider  the  merits  of 
the  claim  before  looking  into  the  preliminary  proof,  which,  after  de- 
ciding favorably  on  the  claim,  was  always  referred  to  him  for  exami- 
nation and  report  In  this  case,  the  decision  having  been  unfavorable 
to  the  claimant,  no  reference  was  made  to  him. 

We  do  not  think  the  assured  can  be  presumed  ignorant  of  the 
standing  usage  of  the  office  to  which  he  applied  for  insurance ;  or  be 
admitted  to  found  upon  that  ignorance  a  claim  to  exemption  from 
the  necessity  of  producing  a  document  required  by  the  policy  as  in- 
dispensable to  his  demand  of  payment  for  his  loss.' 

We  think  the  case  exhibits  no  evidence  of  waiver,  no  evidence 
firom  which  the  jury  could  infer  it,  and  consequently  that  this  instruc- 
tion of  the  court  is  erroneous. 

It  would  have  been  a  subject  of  much  regret,  had  the  merits  of  the 
ease  been  clearly  in  favor  of  the  defendants  in  error,  to  reverse  the 
judgment  of  the  circuit  court  on  account  of  the  non-production  of  a 
document,  which  may  perhaps  be  so  readily  supplied.     But  the  cause 
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must  go  back  on  the  opinion  expressed  by  the  circuit  court  to  the 
jury,  that  the  title  proved  at  the  trial  agrees  with  that  stated  in  the 
offer  for  insurance. 

After  the  opinions  which  have  been  stated  had  been  delivered  to 
the  jury,  the  defendants  offered  evidence  to  prove  the  insolvency  of  the 
plaintiffs,  so  as  to  disable  them  firom  obtaining  a  legal  title,  and  ad- 
ditional embarrassments  on  the  property;  and  again  moved  the 
court  to  instruct  the  jury,  that  the  assured  had  not  such  an  interest  in 
the  property  as  entitled  them  or  either  of  them  to  recover.  This  in- 
struction the  court  refused  to  give,  being  still  of  opinion  that  the 
assured  held  an  insurable  interest  in  the  mill.  An  exception  was 
taken  to  this  opinion. 

The  additional  incumbrances  to  the  title,  and  the  circumstances 
of  Lawrence  and  Poindexter,  might  constitute  additional 
[  •  55  ]  objections  to  the  representation  contained  in  the  offer  *  for 
assurance ;  but  do  not,  we  think,  disprove  an  insurable  in- 
terest in  those  who  were  still  in  possession  of  the  property,  and 
claimed  title  to  it  under  executory  contracts. 

The  defendants  in  the  circuit  court  then  proved  that  the  mill  was 
a  square  building,  built  of  stone  to  the  eaves ;  that  the  roof  was  framed 
and  covered  entirely  of  wood ;  and  that  the  two  gable  ends,  running 
up  perpendicularly  from  the  stone  wall  to  the  top  of  the  roof,  were 
also  constructed  of  wood.  They  also  offered  evidence  to  prove  the 
general  understanding  that  the  description  of  a  stone  house  covered 
with  wood  was  not  verified  or  supported  by  a  house  whose  gable 
ends  were  of  wood ;  that  the  gable  ends  were  understood  to  be  a 
part  of  the  wall,  not  of  the  roof  or  covering.  They  then  moved  the 
court  to  instruct  the  jury  that  if  two  of  the  exterior  walls  terminated 
in  upright  gable  ends,  such  gable  ends  not  properly  forming,  accord- 
ing to  ordinary  rulee  and  terms  of  architecture,  a  part  of  the  covering 
or  roof,  it  was  necessary,  in  order  to  verify  the  said  description,  that 
such  gable  ends  should  have  been  of  stone ;  and  if,  in  point  of  fact, 
such  gable  ends,  as  well  as  the  covering  or  roof,  were  of  wood,  wliich, 
under  any  circumstances  of  actual  conflagration,  might  have  increased 
either  the  risk  of  catching  fire,  or  the  difficulty  of  extinguishing  it,  it 
amounted  to  a  material  misrepresentation,  and  avoids  the  policy ; 
and  it  is  not  material  whether  the  said  misrepresentation  was  wilful 
and  fraudulent,  or  from  ignorance  and  without  design,  nor  whether 
that  actual  loss  was  produced  by  such  misrepresentation,  or  by  hav- 
ing gable  ends  of  wood  instead  of  stone. 

The  court  refused  to  give  this  instruction,  being  "  of  opinion  that 
it  was  competent  to  the  jury,  from  all  the  facts  given  in  evidence,  to 
decide  whether,  in  order  to  verify  the  said  description  in  the  said 
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policy,  it  was  necessary  that  the  whole  of  the  exterior  walls,  from  the 
foundation  to  the  top  of  the  roof,  should  be  of  stone.  And  being 
also  of  opinion  that  under  the  first  of  the  rules  annexed  to  the  said 
policy,  and  referred  to  therein,  no  variation  in  the  description  of  the 
property  insured,  from  the  true  description  thereof,  not  made 
fraudulently,  would  vitiate  the  policy  unless  by  reason  *  of  [  *  56  ] 
such  variation  the  insurance  was  made  at  a  lower  premium 
than  would  otherwise  have  been  demanded." 

To  this  opinion  also  an  exception  was  taken.  The  rule  referred  to 
in  the  opinion  requires,  that 

"  Persons  desirous  of  making  insurance  on  buildings  should  state 
in  writing  the  following  particulars,  to  wit :  of  what  materials  the 
walls  and  roof  of  each  building  are  constructed,"  &c.  "  And  if  any 
person  shall  cause  the  same  to  be  described  in  the  policy  otherwise 
than  as  they  really  are,  so  as  the  same  be  charged  at  a  lower  premium 
than  would  otherwise  be  demanded,  such  insurance  shall  be  of  no 
force." 

If  the  court  was  correct  in  the  construction  of  this  rule,  and  of  its 
effect  upon  the  policy,  it  will  become  unnecessary  to  examine  their 
opinion,  leaving  the  question  whether  the  property  insured  was  truly 
described  entirely  to  the  jury. 

This  rule  takes  up  the  subject  of  describing  the  property,  and  pro- 
vides for  it.  It  requires  that  the  materials  of  which  the  walls  and 
roof  are  constructed  shall  be  truly  stated,  and  prescribes  the  penalty 
for  a  misstatement.  The  penalty  is,  that  the  insurance  shall  be  void 
if  the  assured  shall  cause  the  building  to  be  described  in  the  policy 
otherwise  than  it  really  is,  so  as  the  same  be  charged  at  a  lower  pre- 
mium than  would  otherwise  be  demanded. 

The  rule  does  not  place  the  invalidity  of  the  policy  on  an  untrue 
description  of  the  building ;  but  on  such  a  description  as  shaU  reduce 
the  premium  which  would  otherwise  have  been  demanded.  This 
was  a  question  of  fact  which  the  jury  alone  could  decide. 

The  rule  having  provided  for  the  case,  and  prescribed  the  precise 
state  of  things  in  which  the  penalty  shall  be  incurred,  we  do  not  think 
that  it  could  be  applied  in  any  other  state  of  things.  The  jury  was 
of  opinion  that  if  the  building  was  untruly  described,  still,  the  mis- 
representation was  not  such  as  to  cause  the  same  "  to  be  charged  at 
a  lower  premium  than  would  otherwise  have  been  demanded."  If 
this  verdict  was  against  evidence,  the  remedy  was  a  new  trial. 

This  court  is  of  opinion  that  the  circuit  court  erred  in  in- 
structing the  jury  that  the  interest  of  the  assured  in  *  the  [  *  57  ] 
property  insured  is  such  as  is  described  in  the  original  offer 
for  insurance  and  in  the  policy,  and  also  in  the  opinion  given  to  the 
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jury  that  the  evidence  was  sufficient  to  be  left  to  them,  from  which 
they  might  infer  that  the  defendants  waived  the  objections  to  the  cer- 
tificate and  other  preliminary  proof  required  by  the  ninth  rule  annexed 
to  the  policy. 

The  judgment  is  to  be  reversed,  and  the  cause  remanded  to  the 
circuit  court,  that  a  venire  facias  de  novo  may  be  awarded. 

10 P.  607;  16  P.  496;  8  H.  286;  9  H.  890;  6  Wal.  609. 


William  C.  Gardner  v.  John  A*  Collins  et  aL 

9  P.  58. 

Under  the  statnte  of  descents  of  Rhode  Island,  of  1 8SS,  the  words  ^*  of  the  blood  of  the  person 
from  whom  such  estate  came  or  descended/'  inclado  next  of  kin  of  the  half  blood. 

In  the  common  law,  and  in  the  legislation  of  Rhode  Island,  the  words  ''of  the  blood  of 
another/'  include  all  who  have  any  of  the  blood  of  that  other ;  when  it  is  intended  to  in* 
dnde  only  persons  of  the  whole  Uood,  the  qualifying  word  is  added. 

In  the  same  statute,  the  words  "  come  by  descent,  gift,  or  derise,  from  the  parent  or  other 
kindred/'  mean  immediate  descent,  gift,  or  devise,  and  make  the  immediate  ancestor^ 
donor,  or  devisor,  the  sole  stock  of  descent. 

The  case  b  stated  in  the  opinion  of  the  oourt» 

Whipple f  for  the  plaintifil 

Bobbins^  contra. 

[  *  84  J      *  Stort,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  us  from  the  circuit  court  of  Rhode 
Island,  upon  a  certified  division  of  opinion  of  the  judges  of  that  court| 
upon  the  question  whether  the  plaintiff  was  entitled  to  recover  upon 
a  statement  of  facts  incorporated  into  the  record.  The  action  was 
an  ejectment  for  two  third  parts  of  certain  land  described  in  the  writ; 
and  the  title  of  the  parties  being  by  descent,  depends  altogether  upon 
the  true  construction  of  the  statute  of  descents  of  Rhode  Island,  of 
1822.  Accordingly  as  that  statute  shall  be  construed,  the  land  now 
in  controversy  belongs  to  the  plaintiff  or  the  defendants. 

The  material  facts  are  that  the  estate  (two  thirds  of  which  are 
demanded  in  the  writ)  was  devised  by  John  Collins  to  his  daughter 
Mary  Collins,  in  fee.  Upon  her  death,  in  1806,  the  same  descended 
to  her  three  children,  namely,  John  C.  Gardner,  George  Gard- 
[  •  85  ]  ner,  and  Mary  C.  Gardner.  The  two  *  brothers  died  intes- 
tate and  without  issue  ;  and  Mary  C.  Gardner,  as  heir  to 
her  brothers,  became  seised  of  the  whole  estate,  and  died  intestate 
without  issue^  in  December,  1822.     The  defendants  are  the  uncle 


JANUARY  TEEM,  1829.  2S 

Gardner  v.  Collins.    2  P. 

and  aunt  of  Mary  C.  Gardner,  the  intestate  of  the  whole  blood; 
being  children  of  John  Collins,  the  devisor,  and  brother  and  sister  of 
her  mother,  Mary  Collins.  The  plaintiff  is  the  brother  of  Mary  C. 
Gardner,  the  intestate  of  the  half  blood ;  and  he  holds  a  conveyance 
of  their  shares  from  her  other  brothers  and  sisters  of  the  half  blood, 
they  being  children  of  her  father  by  a  former  marriage.  The  plain- 
tiff and  his  brothers  and  sisters  of  the  half  blood  claim  the  two  thirds 
of  the  estate  now  in  question,  as  her  heirs  of  the  half  blood ;  and  the 
defendants  claim  the  same  as  her  heirs  of  the  whole  blood.  It  is 
admitted  on  all  sides  that  the  one  third  which  Mary  C.  Collins  took 
by  immediate  descent  from  her  mother,  belongs  to  the  heirs  of  the 
whole  blood.  But  the  other  two  thirds  being  taken  by  immediate 
descent  from  her  brothers,  it  is  contended  that,  by  the  statute  of  1822| 
it  passes  to  her  heirs  of  the  half  blood. 

If  this  question  had  been  settled  by  any  judicial  decision  in  the 
States  where  the  land  lies,  we  should,  upon  the  uniform  principles 
adopted  by  this  court,  recognize  that  decision  as  a  part  of  the  local 
law.  But  it  is  admitted  that  no  such  decision  has  ever  been  made. 
If  this  had  been  an  ancient  statute,  and  a  uniform  course  of  profes* 
sional  opinion  and  practice  had  long  prevailed  in  the  interpretation  of 
it,  that  would  be  respected  as  almost  of  equal  authority.  But  no  such 
opinion  or  practice  has  been  known  to  preVail ;  and  indeed,  the  stat* 
ute  itself  is  but  of  very  recent  origin.  Even  the  statute  of  1798,  of 
which,  in  respect  to  this  point,  that  of  1822  is  almost  a  transcript,  is 
not  of  a  date  so  remote  as  to  enable  us  to  presume  that  many  cases 
could  have  arisen  in  that  State  on  which  to  found  a  practical  construe- 
tion  without  some  unequivocal  evidence. 

The  most  that  has  been  urged  is,  that  there  has  been  some  general 
understanding  among  the  people  that  such  was  the  meaning  of  the 
statute ;  but  even  this,  though  very  respectably  attested,  is  encoun- 
tered by  equally  respectable  statements  on  the  other  side. 
We  are  driven,  therefore,  to  *  consider  the  question  as  en-  [  *  86  ] 
tirely  new  and  unsettled ;  and  to  be  decided,  not  upon  the 
mistakes  of  parties  relative  to  their  rights  in  one  or  two  unadjudi- 
cated  cases,  even  if  they  existed,  but  by  the  true  construction  of  the 
statute  itself. 

The  statute  of  1822  enacts,  that  "  when  any  person  having  title  to 
any  real  estate  of  inheritance  shall  die  intestate  as  to  such  estate,  it 
shall  descend  and  pass  in  equal  proportions  to  his  or  her  kindred  in  the 
following  course,  &c."  Among  other  clauses  is  the  following :  "  If 
there  be  no  father,  then  to  the  mother,  brothers,  and  sisters  of  such 
intestate,  and  their  descendants,  or  such  of  them  as  there  be."  In 
the  present  case,  there  was  no  father  or  mother  of  Mary  C.  Gardner, 
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the  intestate,  living  at  the  time  of  her  decease ;  and  as  her  brothers 
and  sisters  of  the  half  blood  are  her  brothers  and  sisters  within  the 
meaning  of  the  statute,  they  would  be  entitled  to  the  estate  in  question 
beyond  all  controversy,  if  there  were  no  other  disqualifying  clause. 
But  in  a  subsequent  clause  of  the  statute,  in  the  nature  of  a  proviso, 
it  is  declared,  that  "  when  the  title  to  any  estate  of  inheritance,  as  to 
which  the  person  having  such  title  shall  die  intestate,  came  by  descent, 
gift,  or.  devise  from  the  parent  or  other  kindred  of  the  intestate,  and 
such  intestate  die  without  children,  such  estate  shall  go  to  the  kin 
next  to  the  intestate  of  the  blood  of  the  person  from  whom  such 
estate  came  or  descended,  if  any  there  be."  The  most  material  dif- 
ferences between  the  statute  of  1798  and  that  of  1822,  so  far  as  re- 
gards this  question,  is,  that  the  words  "  if  any  there  be  "  are  omitted 
in  the  former,  which  also  uses  the  words  "  next  of  kin  to,"  instead  of 
**  kin  next  to."  Both  of  these  circumstances  have  been  relied  on  at 
the  bar,  as  indicating  a  probable  change  of  intention.  It  is  said  that 
both  acts  admit  of  two  readings,  namely,  "  to  such  of  the  next  of  kin 
of  the  intestate  as  are  of  the  blood,  &c.,"  or  "  to  the  nearest  of  such 
of  the  kin  of  the  intestate  as  are  of  the  blood,"  &c.  The  latter  read- 
ing will  give  the  estate  to  a  remote  relation  of  the  intestate  of  the 
blood,  although  he  be  not  of  the  next  of  kin  of  the  intestate.  The 
former  reading  requires  that  the  party  should  be  of  the  next  of  kin, 
(that  being  the  primary  intention,)  as  weU  as  of  the  blood ; 
[  *  87  ]  and  therefore,  if  a  person  be  not  of  the  next  of  kin  of  *  the 
intestate,  although  he  be  of  the  blood,  he  cannot  take  ;  and 
the  words  of  the  act  of  1822,  "  if  any  there  be,"  are  relied  on  to  for- 
tify the  construction. 

We  think  the  legislative  intention  in  both  acts  was  the  same ;  and 
that  the  transposition  of  the  words  "  next  of  kin  "  to  "  kin  next,"  was 
accidental,  and  not  introductory  of  any  new  object.  The  true  con- 
struction of  the  statute  of  1822  is,  that  it  gives  the  estate  to  the  next 
of  kin  of  the  intestate  who  are  of  the  blood,  excluding  all  others, 
though  of  a  nearer  degree,  who  are  not  of  the  blood,  &c. 

In  this  view  of  the  clause,  two  questions  have  been  argued  at  the 
bar.  1.  Whether  the  words  "  of  the  blood,"  include  the  half  blood ;  or 
.exclusively  apply  to  the  whole  blood.  2.  Whether  the  words  "came 
by  descent,  gift,  or  devise  from  the  parent  and  other  kindred  of  the 
intestate,"  are  limited  to  a  proximate  and  immediate  descent,  gift,  or 
devise  from  such  parent,  &c.,  to  the  intestate ;  or  include  a  descent, 
gift,  or  devise  which  can  be  deduced  mediately  from  or  through  anj 
ancestor,  however  remote,  who  was  the  first  purchaser  to  the  intestate 

The  first  question  has  not  been  seriously  pressed  in  this  court  bj 
the  counsel  for  the  defendants,  though  it  constituted  in  the  court  be- 
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low  a  main  ground  of  argument.  We  think  that  the  phrase  "  of  the 
blood,"  in  the  statute,  includes  the  half  blood.  This  is  the  natural 
meaning  of  the  word  "  blood "  standing  alone,  and  unexplained  by 
any  context.  A  half  brother  or  sister  is  of  the  blood  of  the  intestate, 
for  each  of  them  has  some  of  the  blood  of  a  common  parent  in  his 
or  her  veins.  A  person  is,  with  the  most  strict  propriety  of  language, 
affirmed  to  be  of  the  blood  of  another  who  has  any,  however  small  a 
portion,  of  the  same  blood  derived  from  a  common  ancestor.  In  the 
common  law,  the  word  "blood"  is  used  in  the  same  sense.  Whenever 
it  is  intended  to  express  any  qualification,  the  word  whole  or  half  blood, 
is  generally  used  to  designate  it,  or  the  qualification  is  implied  from 
the  context  or  known  principles  of  law.  Thus,  Littleton  in  his  sixth 
section  says,  that  none  shall  inherit  "  as  heir  to  any  man,  unless  he 
be  his  heir  of  the  whole  blood ;  for  if  a  man  hath  issue  two 
sons  by  divers  •ventres,  and  the  eldest  purchase  lands,  &c.,  [  *  88  ] 
&c.,  the  younger  brother  shall  not  have  the  land,  &c.,  be- 
cause the  younger  brother  is  but  of  the  half  blood  to  the  elder." 
The  same  distinction  is  found  in  section  eight  of  the  same  author ; 
and  Lord  Coke,  in  his  commentary  on  the  text,  constantly  takes  it 
So  Robinson,  in  his  Treaties  on  Inheritances,  45,  after  laying  down 
the  rule,  that  the  person  who  is  to  inherit  must  be  of  the  whole  blood 
to  the  person  from  whom  he  proximately  and  immediately  inherits ; 
adds,  that  he  must  also  be  of  the  blood  of  the  first  purchaser ;  but 
that  it  is  sufficient  to  satisfy  this,  that  he  is  of  the  half  blood  of  such 
purchaser.  The  legislation  of  Rhode  Island  leads  to  the  same  result  as 
to  the  meaning  of  the  word  "  blood."  That  colony  was  governed 
by  the  English  law  of  descents  from  its  first  settlement  until  the  year 
1718,  a  period  of  more  than  half  a  century.  By  an  act  passed  in 
1718,  the  real  estate  of  the  intestate  was  divided  among  all  his  chil- 
dren, giving  the  eldest  son  a  double  share,  &c.;  and  in  default  of  issue, 
the  same  was  distributable  among  the  next  of  kin  of  the  intestate, 
within  equal  degree,  &c.  This  act  was  repealed  in  1728,  and  the 
common  law  course  of  descents  was  revived  and  remained  in  force 
until  1770,  when  an  act  was  passed,  providing  substantially  for  the 
same  distribution  as  the  act  of  1718.  It  contained,  however,  this 
remarkable  proviso :  "  that  no  distribution  of  any  real  estate  in  con- 
sequence of  this  act,  shall  extend  or  be  made  in  the  collateral  line 
beyond  the  brothers  and  sisters  of  such  intestate  and  their  children, 
and  to  those  only  of  the  whole  blood."  In  1772,  the  act  of  1770  was 
repealed  in  regard  to  the  double  share  to  the  eldest  son,  but  in  other 
respects  it  remained  in  force  until  the  revision  in  1798,  when  the  pro- 
viso that  none  should  inherit  in  the  collateral  line,  except  the  whole 
blood,  was  dropped ;  and  there  is  not,  either  in  the  act  of  1798  or  of 
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1822,  any  clause  refeiiing  to  the  blood  of  any  person  as  a  stock  of 
descent,  except  the  very  clause  upon  which  the  present  questions 
arise.  When,  therefore,  the  distinction  between  the  whole  and  half 
bloody  was  well  known  in  the  colony,  not  only  as  a  part  of  the  com- 
mon law,  but  as  a  part  of  its  own  legislation,  and  the  pro- 
[  *  89  ]  viso  is  *  dropped  in  which  the  words  "  whole  blood"  were 
studiously  used ;  and  the  words  '<  of  the  blood "  only  are 
found  in  any  correspondent  provision ;  it  affords  a  strong  presump- 
tion that  the  whole  blood  were  no  longer  deemed  to  be  exclusivdy 
entitled  to  inherit,  but  that  the  half  blood  should  be  let  in.  If  the 
half  blood  were  not  permitted  to  inherit  in  cases  of  this  sort,  this 
anomaly  might  occur ;  that  a  son  might  inherit  from  his  parent  the 
moiety  of  an  estate  directly,  which  he  could  not  inherit  from  his 
brother  of  the  half  blood,  to  whom  it  had  passed  by  descent  from 
the  same  parent,  if  such  brother  should  die  without  issue.  We  see 
no  reason,  then,  to  doubt,  that  the  words  '^  of  the  blood,"  include  the 
half  as  well  as  the  whole  blood.  The 'plaintiff,  then,  and  those  from 
whom  he  claims  being  the  next  of  kin  of  the  intestate,  (see  Smith  v» 
Tracey,  2  Mod.  204 ;  Crook  v.  Watts,  2  Vem.  124 ;  S.  C.  Shower. 
ParL  Cases.  108,)  and  of  the  blood  of  her  two  brothers,  (see  Cowper  v. 
Cowper,  2  Peere  Will  720,  735 ;  Collingwood  v.  Pace,  1  Vent.  424 ; 
Watkins  on  Descents,  227,  228,  [153]  note;  Reeves  on  Descents, 
176,)  from  whom  she  immediately  derived  that  part  of  the  estate 
which  is  now  in  controversy;  is  entitled  to  recover,  unless  the  statute 
in  the  other  part  of  the  clause  defeats  the  descent. 

This  leads  us  to  the  second  question.  The  estate  originally  came 
from  John  Collins  by  devise  to  his  daughter  Mary  Collins,  and  by 
descent  from  her  to  her  three  children,  and  mediately  as  to  the  two 
thirds  to  the  intestate,  through  her  brothers.  The  counsel  for  the 
plaintiff  contends,  that  the  clause  looks  only  to  the  proximate  and 
immediate  descent ;  the  counsel  for  the  defendants,  that  it  looks  to 
the  origin  of  the  title  in  the  first  purchaser,  and  requires  that  the 
party  claiming  as  heir,  should  be  of  the  blood  of  the  first  purchaser, 
through  whatever  intermediate  devolutions  by  descent,  gift,  or  devise 
it  may  have  passed,  and  however  remote  may  be  the  first  ancestor. 
If  the  latter  be  the  true  construction  of  the  clause,  it  goes  far  beyond 
the  common  law,  for  that  stopped  at  the  last  purchaser  in  the  ancestral 
line,  (and  persons  taking  by  devise  or  gift  are  deemed  pur- 
[  *  90  ]  chasers,)  and  *  ascended  no  higher  than  it  could  trace  an 
uninterrupted  course  of  descents.  The  common  law,  there- 
fore, would  have  considered  Mary  Collins  as  the  first  purchaser  for 
all  its  own  purposes  of  descent.  The  words  are,  "  when  the  title  to 
any  real  estate,  &c.,  as  to  which  the  person  having  such  title  shall 
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die  intestate  came  by  descent,  gift,  or  devise  from  the  parent,  or  other 
kindred  of  the  intestate,"  &c.  Now  what  reason  is  there  to  suppose 
that  the  legislature,  in  this  clause,  meant  in  favor  ^  of  the  blood  of 
the  person  from  whom  such  estate  came  or  descended,"  to  extend  its 
reach  beyond  that  of  the  common  law  ?  No  such  intention  is  dis- 
closed on  the  face  of  the  provision;  and  every  progressive  enactment, 
for  the  last  fifty  years  in  Rhode  Island,  is  a  relaxation  of  the  strict 
canons  of  descent  of  the  common  law.  The  words  themselves  cer- 
tainly do  not  necessarily  require  such  an  interpretation.  As  to  de- 
scents, as  well  as  gifts  and  devises  from  a  parent,  it  is  plain  that  the 
act  looks  only  to  the  immediate  descent  or  title.  A  descent  from  a 
parent  to  a  child  cannot  be  construed  to  mean  a  descent  through  and 
not  from  a  parent.  So  a  gift  or  devise  from  a  parent  must  be  con- 
strued to  mean  a  gift  or  devise  by  the  act  of  that  parent ;  and  not 
by  that  of  some  other  ancestor  more  remote,  passing  through  the 
parent.  It  has  been  urged,  in  another  quarter  entitled  to  great 
respect,  that  the  words  may  be  construed  distributively ;  that  a  dis- 
tinction may  be  taken  between  a  descent,  gift,  or  devise,  from  a 
parent,  and  a  descent,  &c,  from  other  kindred ;  and  so,  also,  that  the 
words  descent,  gift,  and  devise  may  be  construed  distributively ;  so 
that,  in  cases  of  descents,  the  party  who  shall  inherit  is  to  be  of  the 
blood  of  the  first  purchaser,  from  whom,  by  intermediate  descents,  it 
was  passed  to  the  intestate ;  and  that,  in  cases  of  gifts  or  deviseS| 
the  donor  or  devisor  shall  alone  be  the  person  whose  blood  is  to  be 
inquired  for.  It  may  be  admitted,  that  the  clause  is  susceptible  of 
such  a  construction  without  any  great  violation  of  its  terms.  But  we 
do  not  think  that  such  is  the  natural  construction  of  the  terms,  nor 
is  any  legislative  intention  disclosed  which  would  justify  us  in  adopt- 
ing it.  There  does  not  seem  any  sound  reason  why  the 
clause  should  be  construed  in  the  •case  of  a  parent,  differ-  [  *  91  ] 
ently  from  what  it  would  be  in  the  case  of  any  "  other 
kindred  of  the  intestate."  The  latter  words  must  be  construed  in  the 
same  manner  as  if  each  class  of  kindred  had  been  enumerated  in 
detail;  such  as  uncles,  brothers,  grandparents,  cousins,  &c.,  &c.;  and 
if  they  had  been,  the  same  rule  from  the  specific  enumeration  must 
have  been  applied  to  them,  as  is  now  sought  to  be  applied  to  the 
case  of  parents.  The  general  expression  must  be  deemed  to  include 
all  the  particulars.  Then,  as  to  the  distinction  between  descents  and 
gifts  and  devises. 

It  is  true  that,  in  a  sense,  an  estate  may  be  said  to  come  by  descent, 
from  a  remote  ancestor  to  a  person,  upon  whom  it  has  devolved 
tlirough  many  intermediate  descents.  But  this,  if  not  loose  language, 
is  not  that  sense  which  is  ordinarily  annexed  to  the  term.     When  an 
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estate  is  said  to  have  descended  from  A  to  B,  the  natural  and 
obvious  meaning  of  the  words  is,  that  it  is  an  immediate  descent 
from  A  to  B.  If  other  words  of  a  statute  should  seem  to  requirr 
another  and  more  enlarged  meaning,  there  would  be  no  absolute 
impropriety  in  adopting  it;  but  if  the  true  sense  is  to  be  sought  from 
the  very  terms  per  se,  that  which  is  the  usual  sense  would  seem 
most  proper  to  be  followed.  It  is  not  for  courts  of  justice  to  indulge 
in  any  latitude  of  construction,  where  the  words  do  not  naturally 
justify  it;  and  there  is  no  express  legislative  intention  to  guide 
them.  But  we  think,  that  the  connection  in  which  the  words  stand, 
justify  us  in  adhering  to  the  ordinary  interpretation.  If  in  cases  of 
gifts  and  devises,  the  blood  of  the  proximate  donor  or  devisor  is  alone 
to  be  regarded,  there  being  no  distinction  pointed  out  in  the  words 
of  the  act,  between  those  cases  and  that  of  descents  ;  the  very  juxta- 
position of  the  words  affords  a  strong  presumption  that  the  legisla- 
ture intended  to  apply  the  same  rule  as  to  all.  If  the  object  was  to 
regard  the  blood  of  the  party,  from  whom  the  estate  was  derived ; 
what  reason  is  there  to  suppose  that  the  legislature  intended  less 
regard  to  the  blood  of  a  devisor  or  donor,  than  to  that  of  an  ances- 
tor ?     The  mischief  might  be  as  great  in  suffering  the  estate  to  pass 

into  the  hands  of  strangers,  when  there  were  next  of  kin 
[  •  92  ]  of  the  blood  in  the  one  case,  as  in  the  *  other.     On  the 

other  hand,  there  might  be  solid  reasons  for  confining  the 
preference  of  blood  to  cases  of  immediate  descents,  which  could  be 
easily  known  and  easily  traced.  One  of  the  known  inconveniences 
of  tracing  back  titles  and  relationship,  is  the  obscurity  which  at  a 
small  distance  of  time  gathers  over  them.  It  would  often  be  difficult 
to  ascertain  whether  there  were  not  relations  of  a  very  distant  stock 
of  the  blood  of  a  remote  ancestor,  who  might  be  entitled  to  the 
inheritance,  to  the  exclusion  of  the  immediate  next  of  kin  of  the 
intestate.  And  even  the  course  of  descents  of  his  own  title,  in  a 
country  where  estates  are  universally  partible  for  two  or  three 
generations,  might  involve  the  estate  of  the  intestate  in  inextricable 
difficulties,  and  disable  the  next  of  kin  from  ascertaining  into  what 
fragments  it  was  to  be  subdivided  with  any  reasonable  certainty.  It 
would  be  no  want  of  wisdom,  therefore,  in  a  legislature,  to  limit  its 
provisions  in  favor  of  the  blood,  to  cases  where  the  immediate  title 
could  be  traced  with  almost  absolute  certainty.  Certainty  of  title, 
in  a  country  where  titles  so  rapidly  change  hands,  might  furnish  a 
far  safer  principle  of  legislation,  than  any  preference  for  the  blood  of 
persons  remotely  related  to  the  intestate  through  some  distant,  and 
perhaps  unknown  ancestor.  We  think,  then,  that,  in  the  case  of  a 
gift  or  devise,  the  statute  stops  at  the  immediate  donor  or  devisor, 
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and  ascends  no  higher  for  any  blood.  What  reason  is  there  to  sup- 
pose that,  in  the  case  of  a  descent,  there  was  a  different  legislative 
intention  ?  In  the  case  of  a  parent,  the  parent  is,  by  the  very  terras 
of  the  statute,  made  the  sole  stock  of  descent,  whether  he  derived  it 
by  descent,  or  by  gift,  or  devise,  from  an  ancestor  or  a  stranger.  In 
the  case  at  bar,  the  mother  of  the  intestate  took  the  estate  by  devise 
from  her  father.  She  was  in  by  purchase ;  and  in  the  sense  of  the 
common  law,  as  first  purchaser,  and  of  course  the  true  stock  of 
descent,  holding  the  estate  utfeudum  antiquum. 

It  has  been  said  that  the  object  was  to  preserve  inheritances  in  the 
same  family.  To  a  limited  extent  this  is  true ;  that  is,  as  far  as  the 
legislature  has  provided  for  such  cases.  No  general  declara- 
tion is  made  by  the  legislature  on  the  *  subject;  and  no  [  •QS  ] 
preamble,  which  discloses  any  leading  intention,  exists. 
What  the  legislative  intention  was,  can  be  derived  only  from  the 
words  they  have  used;  and  we  cannot  speculate  beyond  the  reason- 
able import  of  these  words.  The  spirit  of  the  act  must  be  extracted 
firom  tl|^  words  of  the  actj  and  not  from  conjectures  aliunde.  The 
common  law  carries  back,  in  certain  cases,  the  descent  to  the  heirs  of 
the  first  purchaser.  But  the  common  law  canons  of  descents,  are 
overturned  by  the  statute  of  descents  of  Rhode  Island.  How  then 
can  we  resort  to  the  common  law,  to  make  up  the  supposed  defects 
in  the  language  of  the  statute  ?  Here  there  is  not  a  casus  omissus  ; 
but  a  complete  scheme  of  descents,  and  the  only  question  is,  how 
much  the  proviso  carves  out  and  saves  from  the  operation  of  the 
general  rule.  No  such  words  as  "the  first  purchaser,"  are  to  be 
found  in  the  statute,  though  it  is  sufficiently  technical  in  other 
respects;  and  what  right  can  this  court  possess,  to  exchange  the 
words  in  this  statute  for  the  words,  "  first  purchaser,"  when  they  are 
not  equipollent  in  meaning  or  extent  ?  If  the  Itjgislature  intended  to 
set  up  anew  the  rule  of  the  common  law,  as  to  descents,  &c.,  from 
the  "first  purchaser,  it  seems  scarcely  credible  that  it  should  have 
omitted  the  very  phrase,  considering  that  for  a  century  at  least  it  was 
a  material  ingredient  in  the  law  of  descents  of  the  colony.  Then, 
again,  if  the  argument  now  urged  at  this  bar  for  the  defendants,  is 
well  fomided,  it  goes  (as  has  been  already  stated)  far  beyond,  and 
indeed  to  the  overthrow  of  the  common  law  on  the  very  point  of 
first  purchasers.  Indeed,  at  the  common  law,  a  man  might  some- 
times inherit,  who  was  of  the  whole  blood  of  the  intestate,  who 
could  not  have  inherited  from  the  first  purchaser.  As  in  the  case  of 
a  purchase  by  a  son,  who  dies  without  issue,  and  his  uncle  inherits 
the  same,  and  dies  without  issue,  the  father  may  inherit  the  same 
from  the  uncle,  although  he  could  not  inherit  from  his  own  son. 

3* 
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See  Littleton,  s.  3,  and  Co.  Litt  10,  b.  Litt  s.  8,  Co,  Litt  14,  b. 
The  statute  of  Rhode  Island  imparts  to  parents  a  right  to  inherit  the 
real  estates  of  their  children,  in  cases  where  the  latter  die  without 

issue. 
[  *  94  ]  •  The  statutes  of  descents  of  the  different  States  in  the 
Union  are  so  different  in  their  proyisions,  that  it  is  not 
easy  to  apply  any  general  rule  of  construction  to  them.  The  cases 
cited  at  the  bar  do,  however,  demonstrate  that,  in  those  States  where 
a  similar  language  is  used  in  their  statutes  of  descents,  the  expression 
has  been  uniformly  construed  to  mean  immediate  descents,  gifts,  and 
devises,  unless  that  construction  has  been  overruled  by  the  context. 
The  statute  of  Connecticut,  of  1784,  which  has  been  supposed  to  be 
the  model  of  that  of  Rhode  Island,  as  to  this  proviso,  is  understood 
to  have  received  this  construction.  See  Reeves  on  Descents,  160,  &c 
Under  words  nearly  similar,  in  the  Virginia  statute  of  1792,  (the 
words  being,  '^  that  where  an  infant  shall  die  without  issue,  having 
title  to  any  real  estate  as  inheritance  derived  by  gift,  devise,  or  descent 
from  the  father,  &c.")  it  has  been  held  that  an  immediate  clescent 
from  the  father,  and  not  an  intermediate  descent,  was  intended. 
1  Munf.  183 ;  3  CaU,  120. 

Upon  the  whole,  our  opinion  is,  that  both  points  are  in  favor  of  the 
plaintifE  We  all  think  that  the  words  "  of  the  blood,"  comprehend 
all  persons  of  the  blood,  whether  of  the  whole  or  half  blood ;  and  that 
the  words,  ^^come  by  descent,  gift,  or  devise,  from  the  parent  or 
other  kindred,  d^c.,"  mean  immediate  descent,  gift,  or  devise,  and 
make  the  immediate  ancestor,  donor,  or  devisor,  the  sole  stock  of 
descent. 

A  certificate  will,  accordingly,  be  sent  to  the  circuit  court  of  Rhode 
Island,  in  favor  of  the  plaintiiil 

4  P.  392;  4  H.  37;  8  H.234;  14  H.  488. 


MiCAJAH  T.  Williams,  Plaintiff  in  Error,  v.  The  Bank  of  thr 

United  States,  Defendant  in  Error. 

2  P.  96. 

A  notary  called  at  the  dwelling-honsc  of  an  indorser,  who  osaallj  resided  in  the  same  town 
where  a  note  was  payable  and  the  holder  resided,  to  give  notice  of  its  dishonor.  He  found 
the  door  loclced,  and,  on  inqairy  of  the  nearest  resident,  was  informed  the  indorser  and  his 
family  had  left  town  on  a  visit  Held,  this  complied  with  the  obligation  of  the  holder  as 
to  notice. 

The  case  is  stated  in  the  opinion  of  the  court 
X  C.  Wight^  for  the  plaintiff. 
Serffeant^  contra. 


JANUARY  TERM,   1829.  8 J 

Williams  v.  Bank  of  the  United  States.    S  P. 

•  Washington,  J.,  delivered  the  opinion  of  the  court.  [  •  100  ] 

This  was  an  action  of  assumpsit^  brought  in  the  circuit 
court  of  Ohio  by  the  president,  directors,  and  company  of  the  Bank 
of  the  United  States,  against  J.  Embree,  the  maker,  and  D.  Embree 
and  M.  T.  Williams,  the  indorsers  of  two  several  promissory  notes. 
The  only  count  in  the  declaration  is  for  money  lent  and  advanced  by 
the  plaintiffs  to  the  defendants. 

Upon  the  plea  of  the  general  issue,  the  case  at  the  trial  was,  by 
consent  of  the  partieS|  submitted  to  the  court;  and  the  above  notes 
were  given  in  evidence  by  the  plaintiffs,  in  support  of  the  action. 
The  court  gave  judgment  against  the  defendants,  and  ordered  it  to 
be  certified  in  pursuance  to  the  statute  of  Ohio,  that  it  appeared  to 
the  satisfaction  of  the  court  that  J.  Embree  had  signed  the  notes  on 
which  the  suit  was  brought  as  principal,  and  D.  Embree  and  M.  T. 
Williams,  as  sureties. 

At  the  trial  of  the  cause  thus  submitted  to  the  court,  the  plaintiffs 
having  proved  the  demand  and  the  handwriting  of  the  indorsers  of 
the  notes,  offered  the  following  evidence  of  the  notice  to  the  defend- 
ant, WiUiams,  namely,  "  that  the  notary  public,  after  the  protest  of 
the  notes  and  the  expiration  of  the  usual  days  of  grace,  called  at  the 
house  of  the  defendant,  Williams,  who  resided  in  the  city  of  Cincin- 
nati, which  he  found  shut  up,  and  the  door  locked,  and  on  inquiry  of 
the  nearest  resident,  he  was  informed  that  the  said  Williams  and 
family  had  left  town  on  a  visit,  whether  for  a  day,  week,  or  month, 
he  did  not  know,  nor  did  he  inquire.  He  made  use  of  no  further 
diligence  to  ascertain  where  Mr.  Williams  had  gone,  or  whether  he 
had  left  any  person  in  town  to  attend  to  his  business.  The  witness 
left  a  notice  at  the  house  of  a  person  adjoining,  with  a  request  to 
hand  it  to  the  defendant  when  he  should  return." 

The  court  being  of  opinion  that  this  evidence  was  conclusive  of 
legal  notice  to  charge  Williams,  his  counsel  took  a  bill 
•  of  exceptions,  and  the  cause  is  now  for  judgment  before  [  *  101  ] 
this  court  upon  a  writ  of  error. 

The  only  question  which  this  bill  of  exception  presents  is,  whether 
due  diligence  was  used  by  the  defendants  in  error  to  give  notice'  to  the 
indorser  of  the  non-payment  of  these  notes  by  the  maker  of  them  ? 

The  general  rule  of  law  applicable  to  the  subject  has  long  been 
settled)  that  to  enable  the  holder  of  a  bill  of  exchange  or  promissory 
note  to  charge  the  indorser,  it  is  incumbent  on  him  to  prove  that 
timely  notice  of  the  dishonor  of  the  bill  or  of  the  non-payment  of 
the  note  was  given  to  the  indorser,  or,  if  this  could  not  be  done,  he 
must  excuse  the  omission  by  showing  that  due  diligence  had  been 
used  to  give  such  notice. 
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If  the  parties  reside  in  the  same  city  or  town,  the  indorser  must  be 
personally  noticed  of  the  dishonor  of  the  bill  or  note,  either  verbally 
or  in  writing;  or  a  written  notice  must  be  left  at  his  dwelling-house 
or  place  of  business.  Either  mode  is  sufficient,  but  one  or  the  other 
must  be  observed  unless  it  is  prevented  by  the  act  of  the  party  en- 
titled to  the  notice. 

In  the  case  now  under  consideration,  the  banking-house  of  the 
defendants  in  error  and  the  dwelling-house  of  the  plaintiff  were 
located  in  the  same  city.  The  notary  called  at  the  plaintiff's  house, 
which  he  found  shut  up  and  the  door  locked.  Upon  inquiry  of  the 
nearest  resident,  he  was  informed  that  the  defendant,  with  his  family, 
had  left  town  on  a  visit,  but  for  how  long  a  period  was  unknown 
to  this  person ;  no  further  attempt  was  made  to  ascertain  where  the 
plaintiff  in  error  was  gone,  or  whether  he  had  left  any  person  in  town 
to  attend  to  his  business.  The  question  to  be  decided  is,  whether, 
under  these  circumstances,  the  defendants  are  excused  for  not  having 
given  the  notice  which  the  law  requires  ? 

In  the  case  of  Goldsmitti  and  Bland,  Bayley  on  Bills,  224,  note,  it 
was  decided  that  it  was  sufficient  to  send  a  verbal  notice  to  the  de- 
fendant's counting-hoilse,  and  if  no  person  be  there  in  the  ordinary 
hours  of  business  to  receive  it,  it  is  not  necessary  to  leave 
[  •  102  ]  or  send  a  written  qne.  The  principle  *  of  this  decision  is, 
that  the  counting-house  of  the  defendant  is  the  place  in 
which  the  holder  was  entitled,  during  the  regular  hours  of  business, 
to  look  for  the  person  for  whom  the  notice  was  intended  or  for  some 
person  authorized  by  him  to  receive  it,  and  that  the  omission  to  give 
it  was  occasioned,  not  by  the  want  of  due  diligence  in  the  holder, 
but  by  the  fault  of  the  party  who  claimed  a  right  to  receive  it. 

The  principle  here  stated  is  not  peculiar  to  this  class  of  contracts. 
K  a  party  to  a  contract  who  is  entitled  to  the  benefit  of  a  condi- 
tion, upon  the  performance  of  which  his  responsibility  is  to  arise, 
dispense  with,  or  by  any  act  of  his  own  prevent  the  performance,  the 
opposite  party  is  excused  from  proving  a  strict  compliance  with  th« 
•M)ndition. 

Thus,  if  the  precedent  act  is  to  be  performed  at  a  certain  time  or 
place,  and  a  strict  performance  of  it  is  prevented  by  the  absence  of 
the  party  who  has  a  right  to  claim  it,  the  law  will  not  permit  him  to 
set  up  the  non-performance  of  the  condition  as  a  bar  to  the  responsi- 
bility which  his  part  of  the  contract  had  imposed  upon  him. 

The  application  of  this  general  principle  of  law  to  the  subject  be- 
fore us,  may  be  illustrated  by  other  cases  than  the  one  immediately 
under  consideration.  The  holder  of  a  bill  or  promissory  note,  in 
order  to  entitle  himself  to  call  upon  the  drawer  or  indorser,  must 
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give  notice  of  ita  dishonor  to  the  f>axty  whom  he  means  to  charge. 
But  if,  when  the  notice  should  be  given,  the  party  entitled  to  it  be 
absent  from  the  State,  and  has  left  no  known  agent  to  receive  it ;  if 
he  abscond,  or  has  no  place  of  residence  which  reasonable  diligence 
used  by  the  holder  can  enable  him  to  discover,  the  law  dispenses 
with  the  necessity  of  giving  regular  notice. 

So  where  the  parties,  as  in  this  case,  reside  in  the  same  city  or 
town,  the  notice  should  be  given  at  the  dwelling-house  or  place  of 
business  of  the  party  entitled  to  claim  it,  and  the  duty  of  the  holder 
does  not  require  of  him  to  give  the  notice  at  any  other  place.  If 
the  giving  of  the  notice  at  either  of  these  places  be  prevented  by  the 
act  of  the  party  entitled  to  receive  it,  the  performance  of  the  condi- 
tion is  excused. 

In  this  case,  the  notary  called  at  the  dwelling-house  of 
*the  indorser,  at  the  regular  time  and  at  a  seasonable  hour,  [  *  103  J 
for  aught  that  appears,  to  serve  the  notice,  and  found  the 
house  shut  up,  the  doors  locked,  and  the  family  absent  from  town 
upon  a  visit  of  unl^nown  duration  to  the  agent  of  the  bank  or  to  his 
informer.  What  was  he  to  do  ?  He  was  not  bound  to  call  a  second 
time,  nor  was  he  under  any  obligation  to  leaVe  a  written  notice,  even 
if  he  could  have  found  an  entrance  into  the  house. 

But  it  is  insisted  that  the  defendants  in  error  were  bound,  under 
the  circumstances  of  this  case,  to  give  notice  to  the  plaintiff  through 
the  channel  of  the  post-office ;  and  the  case  of  Ogden  v.  Cowley, 
2  Johns.  274,  is  relied  upon  in  support  of  this  position. 

In  that  case,  the  notary  called  at  the  houses  of  the  indorser,  and  of 
his  deceased  partner,  for  the  purpose  of  giving  them  notice  of  the 
non-payment  of  the  note,  but  found  their  house  locked  up,  and  on 
inquiring  at  the  next  door  was  told  they  were  gone  out  of  town. 
On  the  same  day,  the  notary  put  a  letter  into  the  post-office  in  the 
city  of  New  York,  addressed  to  the  defendant  and  his  partner,  in- 
forming them  of  the  non-payment  of  the  note,  and  that  they  were 
looked  to  for  payment.  It  appeared  that  at  that  time  the  yellow 
fever  prevailed  in  the  city.  The  court  decided  that  all  proper  steps 
were  taken  to  communicate  the  requisite  notice  to  the  indorser,  and 
that  the  notice  was,  of  couise,  sufficient. 

It  may  be  remarked  upon  this  case,  that  the  absence  of  the  indors- 
ers  from  their  houses  was  probably  the  consequence  of  a  temporary 
removal  from  the  city,  on  account  of  the  prevailing  sickness,  and 
that  the  case  does  not  inform  us  whether  the  place  to  which  they 
had  removed  was  known  to  the  notary.  We  are  not  prepared  to  say 
that  in  such  a  case  the  parties  entitled  to  notice  were  bound  to  be  at 
their  dwelling-houses,  or  to  have  any  person  there  at  the  time  the 
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notary  called  to  receive  notice,  aiyl  consequently  that  their  absence, 
and  the  closing  of  their  houses  ought  to  have  excused  the  holder 
from  taking  other  steps  to  communicate  notice  to  them.  But  laying 
these  circumstances  out  of  the  case,  the  court  decided  no  more  than 
that  the  steps  taken  to  give  notice  were  sufficient,  in  point 
[  •  104  ]  of  law,  for  that  purpose ;  *  and  it  is  not  to  be  doubted  but 
that  they  were  so.  They  do  not  decide  that,  in  a  case  freed 
from  the  circumstances  before  noticed,  it  was  necessary  that  notice 
to  the  indorsers  should  have  been  given  through  the  post-office. 

In  the  case  of  Crosse  v.  Smith,  1  Maule  &  Selw.  545,  the  cashier 
called  at  the  counting-house  of  the  drawer,  for  the  purpose  of  giving 
him  notice  of  the  dishonor  of  the  bill.  He  found  the  outward  door 
open,  but  the  inner  locked.  The  cashier  knocked,  and  made  noise 
enough  to  have  been  heard,  if  anybody  had  been  within.  After 
waiting  a  few  minutes  and  no  person  appearing,  he  left  the  house, 
and  took  no  further  legal  step  to  give  the  notice.  It  was  insisted,  in 
opposition  to  the  sufficiency  of  the  notice,  that  a  notice  in  writing, 
left  at  the  counting-house,  or  put  into  the  post-office  was  necessary. 
The  answer  given  by  the  court  was,  that  the  law  did  not  require 
either  mode  to  be  pursued*  "  Putting  a  letter  in  the  post,"  says 
Lord  EUenborough,  "  is  only  one  mode  of  giving  notice ;  but  where 
both  parties  are  residing  in  the  same  post-town,  sending  a  clerk  is 
a  more  regular  and  less  exceptionable  mode."  The  decision  in  this 
case,  as  to  the  sufficiency  of  the  notice,  was  the  same  as  that  given 
in  the  case  of  Goldsmith  v.  Bland,  before  referred  to. 

The  case  of  Ireland  v.  Kip,  10  Johns.  490,  and  11  Johns.  231,  was 
much  pressed  upon  the  court  in  the  argument  of  the  present  cause, 
by  the  counsel  for  the  plaintiff  in  error.  We  have  examined  that 
case  with  great  attention  and  respect,  but  have  not  been  able  to 
view  it  in  the  same  light  as  it  seemed  to  have  struck  the  learned 
counsel.  The  place  of  residence  of  the  defendant,  the  indorser,  was 
three  and  a  half  miles  from  the  post-office,  within  the  limits  of  the 
city  of  New  York,  but  without  the  compact  part  of  the  city,  and 
without  the  district  of  any  letter-carrier.  The  case  does  not  state 
that  the  indorser  had  any  counting-house,  or  place  of  business  in  the 
city,  at  which  the  notice  could  have  been^left.  The  only  notice  given 
to  the  defendant  was  a  written  one,  put  into  the  post-office  in  the  city 
of  New  York,  directed  to  the  defendant,  and  stating  that  the  note  had 
not  been  paid.  The  place  of  the  defendant's  residence  was  known 
to  the  clerk  of  the  notary,  who  put  the  written  notice  to  the 
[  •  105  ]  defendant  *  into  the  post-office.  The  only  question  decided 
by  the  court  was,  that,  under  the  circumstances  of  that  case, 
the  holder  of  the  note  was  bound  to  give  personal  notice  to  the 
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defendant,  or  to  see  that  the  notice  reached  his  dwelling-house ;  and 
that  merely  putting  the  notice  into  the  post-office  was  not  sufficient 

Upon  a  second  trial  of  the  cause  it  appeared  in  evidence,  that  the 
defendant  had  given  directions  to  the  letter-carriers  of  the  post-office, 
to  leave  all  letters  that  came  to  the  post-office  for  him  at  a  house  in 
Frankfort  street,  in  the  city  of  New  York ;  that  the  letter-carriers 
called  at  the  post-office  three  or  four  times  every  day,  and  took  out 
and  delivered  all  letters  left  there ;  and  that  the  defendant  usually 
called  or  sent  every  day  for  his  letters  to  the  house  in  Frankfort  street 

The  learned  judge  who  delivered  the  opinion  of  the  court  stated, 
that,  admitting  a  service  of  the  notice  at  the  house  in  Frankfort 
street  would  have  been  good  and  equivalent  to  a  service  at  the  de- 
fendant's dwelling  or  counting-house ;  still,  the  delivery  of  the  notice 
at  the  post-office,  unaccompanied  with  proof  that  it  was  actually  de- 
livered at  the  house,  was  not  notice.  He  adds,  that  "  the  invariable 
rule  with  us  is,  that  when  the  parties  reside  in  the  same  city  or  place, 
notice  of  the  dishonor  of  bills  or  notes  must  be  personal,  or  some- 
thing tantamount ;  such  as  leaving  it  at  the  dwelling-house  or  place 
of  business  of  the  party,  if  absent"  Now  it  is  apparent,  that  the 
question  which  arises  in  the  case  under  consideration,  was  not  and 
could  not  be  decided  in  the  case  just  referred  to.  The  objection  to 
the  notice  in  the  latter  case  was,  that  it  ought  to  have  been  given  at 
the  dweUing-house  of  the  defendant,  and  could  not  be  given  through 
the  post-office,  unless  it  also  appeared  that  the  notice  so  given  reached 
the  dwelling-house,  or  the  house  in  Frankfort  street  No  attempt 
was  made  to  give  the  notice  in  the  former  mode,  as  was  done  in  this 
case;  and  the  latter  mode,  so  far  from  being  considered  as  tanta- 
mount to  the  former,  or  as  being  necessary  in  order  to  excuse  the 
want  of  personal  notice,  is  declared  throughout  to  be  insufficient 
without  fhrther  proof. 

*  The  opinion  of  this  court  is,  that  the  defendants  in  error  [  *  106  ] 
were,  under  the  circumstances  of  this  case,  excused  from 
taking  any  other  steps  than  they  did,  to  give  notice  to  the  plaintiff 
of  the  non-payment  of  these  notes ;   and  that  the  judgment  of  the 
court  below  ought  to  be  affirmed,  with  costs. 

[The  counsel  for  the  plaintiff  in  error  stated  another  point,  which 
he  admitted  had  been  settled  by  this  court,  in  the  case  of  Fullerton 
ei  al.  V.  The  Bank  of  the  United  States,  1  Peters,  612  ;  but  requested 
permission  to  reargue  the  point  in  case  the  court  should  decide  the 
first  point  against  him.  I  am  directed  by  the  court  to  say,  that  the 
case  referred  to  was  well  considered  by  the  court ;  that  we  are  en- 
tirely satisfied  with  the  decision  made  in  it,  and  see  no  cause  to  call 
for  a  reargument  of  the  principle  there  decided.] 

10  F.  672;  6  H.  2i8;  28  H.  868. 
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Abraham  Venable  and  George  IMTDonald,  Appellants,  v.  The 
President,  Directors,  and  Company  of  the  Bank  of  the  United 
States,  Appellees. 

2  P.  107. 

Where  a  decree  set  aside  certain  conveyances  as  fraodalent,  as  against  creditors,  bot  ex- 
pressly exempted  a  certain  mortgage  from  the  effect  of  the  decree,  it  was  held  that  the 
mortgagee  was  not  a  necessary  party  to  the  bill. 

Though  the  acts  and  declarations  of  a  grantor  after  the  conveyance  are  not  evidence  against 
the  grantee,  they  are  evidence  to  control  the  effect  of  the  answer  of  the  grantor. 

The  material  facts  and  the  evidence  on  which  the  court  proceeded 
appear  in  the  opinion  of  the  coort. 

Wtckliffej  for  the  appellants. 

Sergeant^  contra. 

[  *  110  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  Kentucky  district 

The  Bank  of  the  United  States,  at  Lexington,  Kentucky,  on  the 
3d  of  July,  1819,  discounted  a  note  of  the  same  date  for  $4,700, 
signed  by  one  George  Norten,  payable  sixty  days  after  date,  to  one 
Daniel  Halstead,  or  order,  and  by  him  indorsed  to  Abraham  Venable, 
and  subsequently  and  severally  indorsed  by  William  Adams  and 
Joshua  Norten,  and  by  the  latter  to  the  bank.  The  note  was  not 
paid  at  maturity,  and  due  diligence  having  been  used  to  obtain  the 
amoimt  from  the  maker,  according  to  the  local  law ;  a  suit  in  equity 
was  brought  in  the  circuit  court  in  November,  1821,  against  all  the 
indorsers,  (as  is  the  course  by  the  local  law,)  in  which  a  decree  for 
principal,  interest,  and  costs  was  rendered  in  May,  1822.  An  execu- 
tion issued  upon  this  decree  against  the  parties,  upon  which  a  tract 
of  land  of  20i0  acres,  a  tract  of  113  acres,  several  negroes,  and  some 
other  personal  property  of  Venable  were  levied  on,  but  the  same 
were  not  sold ;  the  former  for  want  of  proper  bidders,  the  latter  on 
account  of  a  claim  set  up  to  the  same  by  the  defendant,  Greorge 
M'Donald. 

The  present  bill,  after  stating  these  facts,  charges  that  on  the  9th 
of  February,  1822,  Venable  made  two  deeds  to  M'Donald,  by  which 
he  conveyed  the  tracts  of  land  and  other  property  to  M 'Don- 
[  *  111  ]  aid,  and  that  the  same  deeds  were  colorable  *  and  fraudulent; 
and  the  prayer  of  the  bill  is  that  the  deeds  may  be  declared 
fraudulent,  and  the  property  may  be  decreed  to  be  sold ;  and  an 
injunction  granted  in  the  mean  time,  and  for  further  reliefl 
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The  answers  of  the  defendants  ATDonald  and  Venable,  deny  that 
the  deeds  of  the  9th  of  February,  1822,  were  colorable  or  fraudulent, 
and  on  the  contrary,  assert  them  to  have  been  bond  fde^  and  for  a 
valuable  consideration.  The  answer  of  AFDonald  further  sets  up  a 
mortgage  executed  by  Venable  on  the  22d  of  May,  1820,  to  him, 
M'Donald,  and  one  George  Norten,  (who  is  not  a  party  to  the  bill,) 
of  a  tract  of  land  of  about  245  acres,  (part  of  the  land  in  controversy,) 
and  of  nine  negroes,  (including  those  in  controversy,)  to  secure  them 
against  a  bond  executed  by  them  as  sureties,  with  Venable  as  princi- 
pal, upon  his  appointment  as  guardian  of  the  infant  children  of 
George  Adams,  deceased,  whose  mother  Venable  had  since  married, 
she  having  previously  administered  upon  Adams's  estate.  The  guar- 
dianship bond  was  in  the  penal  sum  of  $4,000,  and  upon  the  usual 
condition. 

The  cause  being  put  at  issue,  upon  the  final  hearing,  the  court 
decreed  the  deeds  of  the  9th  of  February,  1822,  to  be  colorable  and 
fraudulent,  and  ordered  the  same  to  be  set  aside  and  annulled ;  and 
that  the  plaintifis  might  pursue  their  judgment  and  execution  against 
the  real  and  personal  estate  of  Venable,  as  if  the  said  deeds  had 
never  been  made ;  subject,  however,  to  the  mortgage  aforesaid,  which 
was  not  in  any  manner  whatever  to  be  affected  by  this  decree. 

It  is  upon  an  appeal  taken  by  Venable  and  M'Donald  to  this 
decree  that  the  cause  is  now  before  this  court ;  and  independently  of 
the  merits,  as  to  the  asserted  fraud  or  good  faith  of  the  deeds  of  1822, 
two  objections  have  been  made  by  the  counsel  for  the  appellajits. 

The  first  is,  that  the  court  erred  in  directing  a  sale  of  the  estate 
conveyed  to  M'Donald  and  Norten,  until  their  mortgage  was  satisfied, 
or  the  condition  thereof  performed ;  because  it  had  no  right  to  change 
by  sale  of  the  estate,  the  rights  or  interests  of  the  mortgagees  under 
a  conveyance  admitted  to  be  valid,  unless  by  their  consent.  This 
objection  is  founded  upon  a  misinterpretation  of  the  decree 
which  •does  not  authorize  any  sale  to  be  made  by  virtue  of  [  *  112  ] 
it,  but  merely  removes  out  of  the  way  the  deeds  which  ob- 
Bti-ucted  a  sale  at  law  under  the  judgment  and  levy.  The  decree 
also  leaves  the  mortgage  wholly  untouched,  and  consequently  no 
sale  could  prejudice  the  rights  appertaining  to  it 

The  next  objection  is,  that  George  Norten,  the  mortgagee,  is  not 
made  a  party  to  the  bill.  But  this  objection  falls  for  the  same  reason 
as  the  preceding.  As  the  mortgage  is  not  in  any  measure  interfered 
with  by  the  decree,  it  is  wholly  unnecessary  to  make  Norten  a  party 
to  the  bill.  He  has  no  interests  which  are  controverted  or  injured  by 
declaring  the  nullity  of  the  other  deeds. 

The  real  question  then  is,  whether  the  deeds  of  1822  are  fraudulent 
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or  not ;  and  to  that  question  the  consideration  of  the  court  will  now 
be  addressed.  The  answers  of  the  defendants  having  denied  all 
iraud,  those  answers  are  entitled  to  stand,  unless  they  are  overcome  by 
the  testimony  of  two  witnesses,  or  of  one  witness  and  circumstances. 

One  of  the  deeds  purports,  for  the  consideration  of  $6,260  paid 
and  secured  to  be  paid,  to  convey  to  M'Donald  the  two  tracts  of 
land ;  the  other,  for  the  consideration  of  $3,400,  to  convey  certain 
slaves,  household  furniture,  horses,  wagons,  hogs,  sheep,  cattle,  &c.y 
and  other  stock  usually  belonging  to  a  farm.  The  bill  charges  that 
these  constituted  the  whole  estate  of  Venable ;  and  this  fact  is  not 
attempted  to  be  denied  in  the  answer.  Except  his  liability  as  guar- 
dian, and  as  indorser  of  the  note  to  the  bank,  it  does  not  appear  that 
Venable  was  at  this  time  indebted  to  any  persons  whatever ;  the  fact 
is  charged  in  the  bill  that  he  was  not  under  any  embarrassment,  and 
it  is  supported  by  the  proofs. 

Here,  theq,  is  the  case  of  a  person  upon  the  eve  of  a  decree  being 
rendered  against  him  for  a  large  sum  of  money,  which  it  is  admitted 
would  go  far  to  his  ruin,  making  conveyances  of  his  whole  property, 
real  and  personal,  to  his  brother-in-law,  for  an  asserted  consideration 
equal  to  its  full  value.  The  brother-in-law  is  proved  to  be  a  thrifty, 
industrious  man,  but  not  at  the  time  known  to  possess  property  suffi- 
cient to  pay  the  purchase-money,  having  other  pursuits; 
[  *  113  ]  and  as  soon  as  *  the  purchase  is  made,  si:dBfering  the  estate 
to  remain  in  possession  of  the  former  tenant. 

How  and  in  what  manner  is  the  consideration  paid  or  received  ? 
M'Donald,  in  his  answer,  states  that  Venable,  under  the  administra- 
tion of  his  wife  on  Adams's  estate,  and  his  own  guardianship  of 
her  infant  children,  was  indebted,  for  assets  received,  to  the  amount 
of  $6,286.54 ;  and  that  he,  M'Donald,  finding  that  Venable  had  used 
this  money,  and  was  waiting  the  estate  of  his  wards,  and  was  in- 
volved in  difficulties  by  his  suretyship  for  others,  &c.,  with  a  view  to 
his  own  safety  and  that  of  George  Norten,  (who  is  now  insolvent,) 
first  took  the  mortgage,  and  afterwards  being  fearful  of  the  waste  of 
the  estate,  was  induced  to  purchase  it,  that  he  might  have  the  con- 
trol of  it,  and  accordingly  he  did  purchase  it.  The  manner  in  which 
the  consideration  was  paid  and  secured,  he  states  to  have  been  as 
follows.  He  assumed,  by  a  written  contract  given  to  Venable,  to 
pay  the  debt  due  by  Venable  to  his  wards  when  they  came  of  age, 
and,  in  the  mean  time,  to  pay  annually  a  sufficient  sum  for  their  main* 
tenance  and  support,  to  be  allowed  in  extinguishment  of  the  interest 
that  might  become  intermediately  due.  The  contract  itself  is  now 
produced,  and  it  contains  an  agreement  to  pay  to  the  wards,  not  a 
specific  sum  of  money,  but  '^  as  much  money  as  they  shall  have  a  right 
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to  demand  of  Venable,  as  guardian,  when  they  become  of  age."  It 
further  contains  a  promise  to  furnish  Venable  "  as  much  •beef,  pork, 
hay,  corn,  flour,  &c.,  to  the  amount  of  what  it  shall  be  worth,  to  board, 
school,  and  clothe  "  his  wards. 

The  residue  of  the  consideration  for  the  purchase,  namely,  ^2,060.50, 
M'Donald  asserts  to  have  been  paid  by  him  in  money  to  Venable, 
part  of  which  he  admits  that  he  borrowed,  but  he  does  not  state  how 
much.  By  the  contract  above  stated,  he  was  to  pay  the  mohey 
within  three  months  after  the  purchase. 

Such  is  the  nature  of  the  purchase  and  the  consideration,  as  dis- 
closed in  the  answer  of  M'Donald,  and  which  Venable,  in  his  own 
answer,  adopts  and  supports. 

The  first  remark  that  arises  on  this  part  of  the  case  is,  that 
the  whole  consideration  stated  in  the  deeds  is  (9,660 ;  and 
•  that  the  answers  state  the  amount  actually  paid  or  secured  [  *  114  ] 
as  no  more  than  (8,347.  This  discrepancy  is  utterly  unac- 
counted for.  In  the  next  place,  the  debt  assumed  to  be  due  by 
Venable  to  his  wards  is  nowhere  established  to  have  been  really  due 
by  any  proofs  in  the  record.  Now,  this  was  a  material  fact  in  the 
case,  exclusively  within  the  knowledge  and  power  of  the  defendantSi 
which  they  were  bound  to  establish  by  competent  evidence,  and 
which,  in  its  own  nature,  was  susceptible  of  proof  beyond  their 
answers.  It  was  vital  to  the  good  faith  of  the  transaction.  The 
omission  to  do  it  would,  of  itself,  throw  some  doubt  upon  the  trans- 
action. But  the  proof  in  the  record,  so  far  as  it  goes,  affords  a 
strong  negative  upon  the  assumed  debt.  The  inventory  of  George 
Adams's  personal  estate  is  only  (2,032.07.  His  widow  (independ- 
ently of  the  charges  of  administration)  was  entitled  to  one  third  part 
of  it.  One  of  the  children  (a  daughter)  died  early,  during  her  minor- 
ity ;  and,  without  stopping  to  inquire  whether  her  share  in  the  per- 
sonalty would  not  fall  to  the  mother,  the  remaining  sum,  deducting 
only  the  mother's  thirdj  left  the  sum  of  (1,355  only,  as  the  distributa- 
ble shares  of  Venable's  wards.  There  is,  in  the  record,  a  paper  which 
is  without  any  signature  or  proof  of  any  sort,  which  puts  Adams's 
personal  estate  at  a  much  lower  sum  than  the  inventory,  but  which, 
by  adding  his  real  estate  at  (2,200,  and  the  rent  for  three  years,  and 
the  hire  of  negroes  and  interest,  swells  the  aggregate  of  his  estate  to 
(6,286.54.  This  paper  can  be  viewed  in  no  other  light  than  a  mere 
speculative  statement ;  but,  if  it  were  otherwise,  it  is  obvious  that  it 
cannot  be  permitted  to  pass  as  proof  of  the  balance  then  due  to 
Adams's  children. 

In  the  first  place,  the  real  estate  is  not  properly  chargeable  to  the 
account  of  the  administrator  or  guardian,  merely  as  such. 
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The  suggestion  is,  that  it  was  afterwards  sold,  and  the  proceeds 
received  by  Venable,  for  which  he  may  be  justly  held  accountable. 
There  was  no  sale  made,  so  far  at  least,  as  we  have  any  evidence, 
under  the  general  act  of  Kentucky  on  this  subject,  passed  on  the  3d 

of  February,  1813,  and,  therefore,  that  may  be  laid  out  of 
[  •  115  ]  the  question ;  though  it  is  *  observable  that  a  guardian  is 

not  authorized,  under  that  act,  to  sMl  without  an  order  of 
court,  and  giving  a  bond  with  sufficient  sureties.  The  only  proof  of 
any  authority  to  sell  found  in  the  record  is  the  following  order: 
•*  Fayette  county,  to  wit,  April  court,  1818.  On  motion  of  Abraham 
Venable,  Patterson  Bain,  E.  Yieser,  and  Charles  Humphreys  are 
appointed  commissioners  under  the  act  of  assembly  of  the  last  ses- 
sion, for  the  sale  of  the  estate  mentioned  in  said  law  as  belonging 
to  the  heirs  of  George  Adams,  deceased,  situated  in  Lexington." 
The  act  here  referred  to  is  not  in  the  record,  but,  so  far  as  we 
can  gather  its  contents  by  the  order  itself,  the  commissioners,  and 
not  the  guardian,  were  authorized  to  make  the  sale.  Their  proceed- 
ings under  the  order  do  not  appear.  The  only  evidence  is  from  a 
purchaser  at  the  sale,  who  states  that  he  bought  the  estate  at  about 
$2,200,  and,  with  the  exception  of  about  $300,  he  paid  the  money 
to'  Venable,  by  direction  of  the  commissioners.  Whether  this  pay- 
ment was  authorized  by  the  act  is  left  uncertain;  and,  indeed, 
whether  security  was  not  directed  to  be  taken  from  the  commission- 
ers on  the  sale,  as  in  ordinary  cases.  It  is  far  from  being  certain, 
that  the  sureties  on  Venable's  guardianship  bond  were  liable  for  the 
sum  so  received;  but  we  may  assume,  for  the  present,  that  they 
were. 

Then,  there  is  a  charge  of  $900,  for  rent  received  upon  the  real 
estate  for  three  years ;  and,  for  hire  of  negroes  for  seven  years,  $490, 
although  the  inventory  mentions  only  "one  negro  girl  and  child, 
valued  at  $300 ;  and,  to  complete  the  amount,  a  charge  of  interest 
is  added  on  the  whole,  of  $1,171.98.  Now,  certainly,  there  is  no 
pretence  for  the  last  charge,  and  no  justification  of  it  by  any  proof. 
The  children  were  maintained,  during  this  whole  period,  by  Venable 
and  his  wife;  and,  in  the  most  favorable  view,  if  Adams's  estate 
had  been  completely  settied,  the  interest  and  income  from  the  chil- 
dren's shares  of  his  whole  estate  could  not  be  presumed  to  amount 
tp  more  than,  if  to  so  much  as,  the  reasonable  expenses  for  their 
support  and  maintenance.  At  least  if  they  did,  that  fact  should 
have  been  made  out  by  some  probable  evidence.      Then,  again, 

the  guardianship  bond  is  in  the  penalty  of  $4,000  only ; 
[  *  116  ]  *  and  this  circumstance  discredits  the  supposition  that  the 

sureties  had  incurred  any  liability  beyond  that  amount 
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The  usual  practice  is,  to  take  the  penalty  in  double  the  amount  of 
the  supposed  value  of  the  property  intended  to  be  secured  by  it 
The  original  administration  bond  of  Mrs.  Venable  was  in  the  penalty 
of  only  $6,000 ;  and  the  inventory  of  personal  estate  of  George 
Adams,  made  by  her  on  oath,  which  is  not  attempted  to  be  im- 
pugned, covers  but  one  third  of  that  amount*     It  has  been  said  at 
the  bar  that,  by  the  laws  of  Kentucky,  sureties  may  be  charged 
beyond  the  penalty  of  their  bonds,  and  to  the  same  extent  of  liability 
as  their  principals.     If  this  were  so,  it  would  diminish  the  force  of 
any  argument  grounded  on  the  penalty ;  though  it  certainly  would 
not  establish  that  there  was,  in  fact,  a  debt  due  to  the  children 
beyond  that  sum.    But,  among  the  acts  of  Kentucky,  we  cannot 
find  any  statute  that  leads  to  such  a  conclusion.     The  act  of  23d 
January,  1810,  concerning  the  bonds  of  certain  officers,  guardians, 
administrators,  and  executors,  has  no  provision  which  varies  from 
the  general  law  on  this  subject,  limiting  the  responsibility  of  sureties 
to  the  penalty  of  the  bond.     It  merely  declares,  that  "  an  action  in 
one  case,  on  such  bond,  shall  in  nowise  abate  or  bar  an  action 
thereon  for  another  cause  ; "   which  is  entirely  consistent  with  a 
recognition  of  the  general  rule  of  law.     And  the  act  of  15th  Janu- 
ary, 1811,  which  is  supplementary  to  the  former,  and  gives  a  remedy 
against  sureties  beyond  the  penalty  of  the  bond,  is  expressly  lim- 
ited to  bonds  given  by  public  officers.     No  adjudged  case  has  been 
cited,  which  goes  to  establish  the  position,  that  the  statute  of  1810 
has  been  diiferently  construed  by  the  state  courts.     It  is  not,  in  our 
view  of  the  facts,  a  very  material  consideration ;  because  there  is  no 
evidence  offered  which  proves  that  a  debt  was  due  to  Venable's 
wards,  even  to  the  amount  of  the  penalty.     And,  in  a  case  like  the 
present,  it  was  indispensable  for  the  defendants  to  make  out  so 
material  a  fact  with  all  due  certainty.     The  court  cannot  presume 
it.    The  statement  already  alluded  to,  as  a  statement  of  the  adminis- 
tration or  guEurdianship  account,  contains  no  deductions 
whatever,  either  for  charges,  taxes,  repairs,  *  or  even  for  [  *  117  ] 
debts  due  from  the  intestate,  or  for  expenses  incurred  for 
the  children.     It  assumes  only  one  side  of  the  account,  and  deals  not 
in  any  credits,  though  the  presumption  of  their  existence  is  almost 
irresistible. 

In  respect,  then,  to  this  part  of  the  assumed  consideration  of  the 
deeds,  there  is  the  want  of  certainty  as  to  any  amount  of  debt  due  to 
the  children ;  and  the  contract  given  to  secure  to  Venable,  does  not 
ascertain  any  amount  as  due.  It  merely  provides,  in  general  terms, 
that  IVFDonald  shall  pay  to  the  children  "  as  much  money  as  they 
BhaU  have  a  right  to  demand,"  &c.,  when  they  shall  come  of  age,  and 

4* 
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in  the  intermediate  time  they  are  to  receive  an  amount  sufficient  for 
their  support  and  maintenance.  Even  this  contract  is  left  wholly 
without  any  mortgage  or  other  security  for  its  fulfilment,  either  to 
Venable  or  to  the  children ;  and  Venable  strips  himself  of  his  whole 
estate,  and  relies  exclusively  upon  the  good  faith  and  solvency  of 
M'Donald,  to  extricate  himself  from  all  future  difficulties.  Such  a 
case  may  exist ;  but  it  must  involve  some  suspicion,  when  the  party 
who  resorts  to  such  measures  has  a  demand  hanging  over  him, 
which  goes  deeply  to  affect  his  solvency  and  his  interests,  and  may 
famish  another  and  cogent  motive  for  the  transaction. 

The  provision  in  this  contract  for  the  support  and  maintenance  of 
the  children,  is  somewhat  extraordinary,  and  of  a  very  indefinite 
nature  and  extent.  M'Donald  agrees  to  deliver  to  Venable  "  as  much 
beef,  pork,  hay,  corn,  flour,  &c.,  to  the  amount  of  what  it  shall  be 
worth  to  board,  school,  and  clothe  "  them.  So  that  even  the  amount 
is  not  fixed,  and  is  to  depend  upon  the  future  pleasure  of  the  parties. 
In  case  of  a  real  purchase,  such  a  provision  could  not  be  expected, 
even  though  it  went  merely  to  keep  down  the  accruing  interest ;  and 
in  the  present  case  it  is  not,  by  its  terms,  confined  even  within  that 
limit  The  contract  itself  is  not  avowed  upon  the  face  of  the  deeds, 
and  must  be  deemed  a  mere  private  and  secret  bargain,  to  be  kept 
back  by  the  parties. 

Then,  again,  as  to  the  remaining  cash  payment  of  $2,060.50.  The 
bill  directly  charges  that  it  was  a  mere  formal  payment,  and 
[  *  118  ]  that  the  "  money  was  by  the  said  Venable  returned  *  b£.ck 
to  M'Donald,  or  to  the  person  of  whom  M'Donald  borrowed 
it"  The  answer  of  M'Donald  admits  that  a  part  was  borrowed ; 
but  his  denial  of  its  return  is  couched  in  terms  of  an  ambiguous  pur- 
port He  says  that  the  sum  of  $2,060.50  "  was  paid  by  this  defend- 
ant, in  the  presence  of  Moses  S.  Hall,"  &c.  That  he  "  borrowed  a 
portion  of  the  money  to  enable  him  to  make  the  cash  payment  That 
it  was  paid  by  him  to  his  co-defendant,  Venable,  in  good  faith,  and 
that  no  part  of  it  was  returned  to  him  by  said  Venable,  nor  did  this 
defendant  receive  any  part  of  said  money  back  from  said  Venable 
by  any  fraudulent  contrivance,  as  the  complainants  have  falsely  al- 
leged." Venable,  in  his  answer,  says,  "  that  the  said  sum  of  money 
was  paid  to  him  by  his  co-defendant,  M'Donald,  in  good  faith,  and 
that  no  part  of  it  was  returned  by  him  to  his  co-defendant."  Now, 
it  is  remarkable  that  neither  of  these  answers,  in  terms,  denies  that 
the  money  so  borrowed  was  returned  back  to  the  person  of  whom  it 
was  borrowed,  which  is  the  gist  of  the  charge  in  the  bill ;  nor  does 
M'Donald  deny  that  he  received  it  back,  but  only  that  it  was  not  re- 
turned to  him  by  Venable.   Nor  are  these  allegations  thus  loose  from 
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mere  accident  or  carelessness.  On  the  contrary,  the  proof  is  direct 
that  the  money  borrowed  was  returned  to  M'Donald,  and  was  by  him 
retomed  to  the  lender.  Moses  S.  Hall,  in  his  testimony,  says  he  was 
present  when  the  money  was  paid,  and  it  was  handed  to  Mrs.  Yen- 
able.  William  Achison  testifies  that  M'Donald  told  him  that  ihe 
next  morning  after  the  money  was  paid,  Mrs.  Venable  was  at  his 
hoose  with  the  money,  on  her  way  to  town  to  deposit  it  in  bank,  and 
he,  M'Donald,  borrowed  it  of  her  and  returned  it  to  Hendley,  the 
lender,  the  same  day.  Hendley  himself,  in  his  testimony,  says: 
^  M'Donald  came  to  me  and  told  me  that  he  had  made  a  purchase ; 
that  I  was  a  man  of  tolerable  good  sense,  I  could  tell  by  a  little  what 
a  good  deal  meant ;  and  observed  that  he  wished  to  borrow  of  me 
$1,000,  which  I  loaned  him,  and  stated  he  would  return  it  in  a  few 
days.  He  observed  that  Venable  was  embarrassed  by  a  debt  on  ac- 
count of  Norten,  and  that  he  had  bought  him  out  of  every  species 
of  property,  and  that  he  wanted  the  money  to  pay  him.  He 
also  offered  *  me  a  mcnrtgage  on  a  negro  man,  and  a  tract  [  *  119  ] 
of  land  for  the  payment  of  the  money,  but  I  declined  receiv- 
ing any  security,  dec,  because  I  expected  to  receive  the  money  back 
in  a  few  days.  I  took  a  memorandum  of  the  amount,  and  numbers 
of  the  diiferent  notes  loaned  him,  thinking  it  was  possible  I  should  • 
receive  the  same  notes  back,  &c.  In  about  three  or  four  days  I 
received  fi'om  said  M'Donald  the  same  notes  back  again.  M'Donald 
stated  to  me  that  he  was  security  for  Venable,  as  guardian  of  Mrs. 
Venable's  children,  to  the  amount  of  $3,000  or  $4,000,  and  that  he 
made  this  purchase  to  secure  himself."  In  point  of  fact,  indepen- 
dently of  the  purchase,  as  we  have  already  seen,  he  had  a  mortgage 
on  the  same  estate  as  security  for  that  very  liability.  But  it  is  im« 
possible  to  wink  so  hard,  as  not  to  perceive  that,  if  this  statement  be 
true,  and  it  is  nowhere  contradicted  or  denied,  the  borrowing  of  the 
money  was  merely  to  exhibit  before  witnesses  a  formal  payment,  and 
that  there  was  no  real  bona  fides  in  this  part  of  the  transaction.  It 
was  an  attempt,  fruitless,  as  the  event  has  shown,  to  throw  a  color- 
able gloss  over  the  real  transaction. 

How  the  other  part  of  the  purchase-money  was  obtained,  is  not 
proved  by  the  defendants,  although  there  is  some  hearsay  evidence 
that  other  money  was  borrowed ;  but  the  answers  of  the  defendants 
furnish  no  statement  of  the  amount. 

There  is  also  testimony  in  the  case,  from  several  witnesses,  of  the 
confessions  of  Venable,  as  to  the  object  of  the  deeds,  and  of  subse- 
quent acts  of  control  over  the  estate  to  some  extent,  from  which  un- 
favorable inferences  have  been  deduced  at  the  argument  against  the 
validity  of  the  deeds.     It  has  been  said  at  the  bar  that  these  confes* 


44  SUPREME   COURT  OF   THE  UNITED   STATES. 

Bank  of  the  United  States  v.  Corcoran.    2  P. 

sions  and  acts,  being  subsequent  to  the  execution  of  the  deeds,  ought 
not  to  be  permitted  to  prejudice  the  title  of  M'Donald,  and  are  not 
evidence  to  bind  him.  It  is  true  that  neither  the  acts  nor  confessions 
of  a  grantor,  under  such  circumstances,  are  admissible  to  defeat  the 
title  of  the  grantee.  But  they  are  certainly  admissible  to  disprove 
the  answer  of  the  grantor,  when  he  is  a  party  to  the  bill.  If  they  dis- 
credit his  answer,  they  withdraw  firom  the  case  all  the  influence 
which  his  concurrence  in  the  statement  of  the  grantee  would 
[  •  120  ]  otherwise  *  have ;  and  to  this  extent  they  have  a  bearing 
upon  the  whole  merits  of  the  case,  but  not  beyond  it.  Upon 
examination  of  these  confessions,  they  certainly  exhibit  some  misgiv- 
ings on  the  part  of  Venable,  and  some  proof  that  the  sale  of  the 
estate  was  to  defeat  the  debt  due  by  him  to  the  bank,  as  security  of 
Norten.  The  acts  of  control  by  Venable  over  the  estate  are  more 
equivocal,  and  but  for  his  subsequent  liberal  participation  in  all  the 
produce  of  the  estate  would,  perhaps,  of  themselves,  not  be  very  sig- 
nificant.    As  the  case  is,  they  cannot  but  have  some  weight. 

Upon  the  whole,  without  going  more  at  large  into  the  case,  the 
circumstances  are  such  that  it  appears  to  us  these  deeds  were  not 
bond  fide  and  for  a  valuable  consideration,  and,  therefore,  they  were 
.properly  set  aside  by  the  circuit  court  Looking  to  the  nature  of  the 
transaction,  the  assumed  considerations,  the  relation  and  circum- 
stances of  the  parties,  the  impending  decree,  the  sweeping  extent  of 
the  deeds,  the  non-disclosure,  on  the  face  of  them,  of  the  real  consid- 
erations, the  objects  of  the  collateral  and  secret  contract,  the  very 
great  doubt  as  to  what  was  due  to  the  children,  and  the  ambiguous 
explanations  of  the  parties,  we  think  'the  presumptions  are  so  strong 
against  the  validity  of  the  deeds,  that  they  ought  not  to  be  supported. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Ken- 
tucky, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
considered,  ordered,  and  decreed  by  this  court  that  the  decree  of  the 
said  circuit  court  in  this  cause  be  and  the  same  is  hereby  affirmed* 
with  costs. 


The  President,  Birectors,  and  Company  of  the  Bank  of  the 
United  States,  Plaintifis  in  Error,  v.  Thomas  Corcoran,  Defend- 
ant in  Error. 

2  P.  121. 
Presumptions  from  evidence  are  generally  mixed  questions  of  law  and  fact    When  they 
are  so,  the  coart  cannot  tell  the  jury  they  are  at  liberty  to  make  them,  if  the  evidence  it 
irrelevant  or  legally  insufficient. 
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If  notice  has  not  been  left  with  an  indorser,  or  at  his  place  of  residence  or  business,  or  de- 
posited in  the  post  for  him,  the  evidence  that  it  duly  reached  him  should  bo  clear  and 
direct.  The  interests  of  commerce  forbid  a  departure  from  the  settled  rules  as  to  notice, 
by  leaving  juries  to  find  actual  notice  upon  loose  and  indeterminate  evidence. 

Notice  left  at  the  store  of  the  son  of  an  indorser,  who  resided  in  the  same  building,  but  had 
a  usual  place  of  business  elsewhere,  is  not  sufficient. 

The  case  is  stated  in  the  opinion  of  the  court. 
Lear  and  Sergeant^  for  the  plaintifil 
Jones^  contra. 

•  Washington,  J.,  delivered  the  opinion  of  the  court  [  *  128  ] 

This  case  comes  up  by  writ  of  error  from  the  circuit  court 
of  the  District  of  Columbia  and  county  of  Washington. 

The  suit  was  brought  by  the  plaintiffs  in  error  against  the  defend- 
ant, as  the  indorser  of  a  promissory  note  of  Daniel  Reintzel  foi 
$3,700,  payable  sixty  days  after  date,  and  dated  the  6th  of  May, 
1819.  The  only  question  in  the  cause  turns  upon  the  sufficiency  of 
the  notice  to  the  defendant,  the  circumstances  attending  which  ap- 
pear in  a  bill  of  exceptions  taken  by  the  plaintiffs  to  the  opinion  of 
the  court  From  this  it  appears  that  the  plaintiffs  gave  in  evidence  . 
a  letter  from  the  defendant  to  the  cashier  of  the  Bank  of  Columbia, 
where  this  note^ was  discounted,  bearing  date  the  8th  of  IVIay,  1832, 
in  which  the  writer,  after  mentioning  that  he  had  been  applied  to  on 
the  subject  of  Reintzel's  notes,  says :  '^  I  have  no  hesitation  in  say- 
ing that  I  will  not  take  any  advantage  of  the  Limitation  Act  for  my 
indorsement  on  the  note  of  $3,700,  dated  6th  of  May,  1819,  and  the 
note  of  $400,  dated  27th  May,  1819 ;  jtbe  other  note  I  have  no  knowl- 
edge of,  and  will  call  at  the  bank  to-morrow  for  some  explanation 
of  it" 

These  notes  having  been  transferred  to  the  Bank  of  the  United 
States,  the  cashier  of  that  bank,  on  the  14th  of  December,  1824,  sent 
to  the  defendant  a  paper  for  the  signature  of  himself  and  Reintzel, 
containing  a  general  authority  to  some  attorney  to  docket  suits 
against  them  at  the  next  ensuing  term  of  the  court,  in  the  names  of 
the  president,  directors,  and  company  of  the  Bank  of  the  United 
States,  for  the  use  of  that  bank,  and  of  the  United  States,  on  three 
notes  of  Daniel  Reintzel,  two  of  $400  each  and  one  of  $3,700,  all 
due  in  1819.  On  the  back  of  this  note  was  indorsed  the  following 
address,  signed  by  the  defendant,  viz :  "  Dear  Sur :  K  Mr.  Reintzel 
should  not  be  able  to  satisfy  the  bank  before  the  court,  and  they  de- 
termine to  bring  suit,  I  will  instruct  and  authorize  Robert  Dunlap  to 
docket  the  case  for  me.     December  16, 1824." 
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The  plaintiffs  proved,  by  the  notary  who  made  the  protest 
[  *  129  ]  of  this  note,  who  produced  at  the  trial  his  notarial  *  book  in 
which  he  recorded  all  his  protests,  and  in  which  he  had  en- 
tered the  protest  of  the  note  in  question,  and  the  demand  and  notice  ; 
that  the  said  demand  and  notice  were  made  and  entered  in  the  said 
book ;  and  that,  although  he  had  no  recollection  in  relation  to  these, 
yet  he  believed  the  demand  and  the  notice  thereof  were  made  as 
stated  in  his  said  book.  He  further  stated  that,  at  the  time  of  the 
said  demand  and  notice,  the  defendant  lived  in  a  house  in  George- 
town, except  the  lower  front  room  thereof,  which  was  occupied  sep- 

.  arately,  as  a  store,  by  James  Corcoran,  his  son  ;  that  there  was  a 
separate  entrance  to  the  dwelling  part  of  the  house  occupied  by  the 

*  defendant,  through  an  alley  or  passage  apart  from  the  store,  which 
led  to  the  upper  rooms  and  back  building  and  yard  of  the  house ; 
and  that  he  believed  the  notice  was  left  by  him  at  the  said  store, 
because  he  thought  that  he  had  frequently  notices  to  give  to  the  de- 
fendant, and  was  in  the  habit  of  leaving  them  at  the  store,  and  never 
was  in  the  dwelling  part  of  the  house  occupied  by  the  defendant,  nor 
in  the  passage  or  alley  leading  to  it. 

It  was  further  proved  that  James  Corcoran,  who  occupied  the  store 
at  the  time  spoken  of,  had  a  family,  and  a  dwelling-house  apart  from 
his  store ;  and  that  the  defendant  was  then  postmaster  of  George- 
town, and  kept  the  post-office  in  another  part  of  the^town,  where  he 
commonly  transacted  his  private  business,  as  well  as  that  of  his  office, 
and  had  no  concern  in  his  son's  store,  but  that  he  was  often  at  the 
door,  and  about  the  door  of  the  store ;  that  Thomas,  another  son  of 
the  defendant,  was  concerned  with  his  brother  in  the  store,  and  was 
an  active  partner,  attending  in^the  store  to  the  business  thereof;  but 
that  he  was  a  single  man,  and  lived  with  the  defendant  in  the  house 
aforesaid  until  February,  1819,  after  which  he  ceased  to  live  in  his 
father's  family,  but  continued  his  concern  and  attention  in  the  store. 
It  was  further  proved,  by  the  before-mentioned  James  Corcoran, 
that,  until  the  defendant  took  charge  of  the  post-office,  which  was  in 
the  year  1818,  written  communications  and  notices  for  the  defendant 
were  sometimes  left  at  the  before-mentioned  store,  or  at  the 
[  •  130  ]  dwelling  part  of  the  house ;  *  that  the  witness  sometimes 
directed  the  persons  bringing  such  notices  to  take  them  into 
the  house,  and  sometimes  he  took  them  at  the  store,  and  4hen,  unless 
when  he  forgot  to  do  so,  as  he  sometimes  did,  he  delivered  them  to 
the  defendant ;  that,  after  his  father  took  the  post-office,  the  witness, 
if  such  notices  or  communications  had  been  left  at  his  store  in  the 
presence  of  a  witness,  would  have  directed  the  bearer  of  them  to 
take  them  to  the  post-office,  or,  if  he  were  going  there,  would  have 
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taken  them  himself;  and  that,  if  he  had  done  so,  he  would,  unless  he 
forgot  it,  have  delivered  them  to  the  defendant,  but  he  had  no  recol- 
lection of  any  such  fact  having  occurred ;  that  when  the  defendant 
took  charge  of  the  post-office,  that  became  the  place  where  his  notices, 
communications,  &&,  were  usually  left,  and  where  he  transacted  his 
business,  both  private  and  official,  as  postmaster  and  magistrate. 
The  witness  had  no  recollection  of  ever  having  seen  or  known  of  any 
notices  being  left  at  his  store  of  the  protest  of  the  notes  now  in  suit; 
that  the  store  never  was,  before  or  after  the  defendant  took  the  post- 
office,  his  place  of  business,  or  the  place  appointed  for  the  delivery 
of  notices  or  other  communications  for  the  defendant. 

After  the  above  evidence  was  given,  the  defendant's  counsel  prayed 
the  court  to  instruct  the  jury  that,  if  they  found  firom  the  evidence 
that  the  said  notices  were  left  at  the  store  of  James  Corcoran,  occu- 
pied by  him  separately  from  the  dwelling  part  of  the  house,  occupied 
by  the  defendant,  as  stated  in  the  evidence,  the  notice  was  not  suffi- 
cient to  charge  the  defendant  in  this  action,  and  that  the  jury,  on  the 
said  evidence,  ought  to  find  for  the  defendant  on  the  first  issue,  which 
instruction  the  court  gave. 

The  plaintiffs  then  prayed  the  court  to  instruct  the  jury  that,  if  they 
find  from  the  evidence  that,  notwithstanding  the  notices  were  left  at 
the  room  occupied  as  a  store  by  James  Corcoran,  yet  that  the  said 
store  was  the  place  where  notices  for  the  defendant  were  generally 
left,  and  that  the  notices  in  regard  to  these  notes  were  duly  received 
by  the  defendant ;  then  their  being  so  left  at  the  said  store  does  not  de- 
feat the  plaintiffs'  right  to  recover,  provided  the  defendant  re- 
ceived the  said  notices  in  due  time ;  and  that  their  said  *  pa-  [  *  131  ] 
pers  read  in  evidence  by  the  plaintiffs,  and  signed  and  given 
to  them  by  the  defendant,  as  above  stated,  are  competent  evidence 
from  which  the  jury  may  infer  that  the  defendant  did  duly  receive 
such  notices.  This  instruction  the  court  refused  to  give ;  to  which 
refusal,  as  also  to  the  giving  of  the  instruction  prayed  by  the  de- 
fendant's counsel,  the  exception  was  taken  by  the  counsel  for  the 
plaintiff. 

The  only  question  which  the  case  presents  is,  whether  such  notice 
was  given  of  the  non-payment  of  the  note  on  which  this  suit  was 
brought,  as  the  law  requires  to  charge  an  indorser.  It  is  not  pre- 
tended that  it  was  given  to  the  defendant  personally,  either  verbally 
or  in  writing,  or  that  a  written  notice  was  left  at  his  dwelling-house 
or  place  of  business,  or  that  the  holders  of  the  note  were  prevented 
from  giving  the  notice  at  any  time  by  the  absence  or  fault  of  the 
defendant.  His  place  of  residence,  and  the  way  by  which  access  to 
it  was  to  be  gained,  was  known  to  the  notary ;  and  it  is  quite  im- 
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probable  that  he  was  ignorant  of  the  place  at  which  he  transacted 
both  his  private  and  public  business. 

The  inquiry  is  then  narrowed  down  to  the  sufficiency  of  a  notice 
left  at  the  store  of  James  Corcoran,  a  son  of  the  defendant,  with 
which  the  defendant  had  no  concern,  and  which  was  not  his  place  of 
business. 

The  store  of  the  son  was  as  distinct  and  separate  from  the  dwell- 
ing of  the  father  as  if  they  had  been  under  different  roofs.  The 
former  was  entered  from  the  street,  the  latter  from  an  alley  or  pas* 
sage  ;  and  it  does  not  appear  that  there  was  any  inside  communica- 
tion  between  the  two.  Overlooking  for  the  present  the  circumstance 
that  the  notary  had  been  in  the  habit  of  leaving  notices  for  the  de- 
fendant at  the  store,  it  must  be  admitted  that  the  service  of  the 
notice  in  question  at  the  store  was  no  more  a  compliance  with  the 
requisition  of  law  than  if  it  had  been  delivered  to  the  son  in  the 
street  or  elsewhere,  or  left  at  his  dwelling-house. 

Is  the  case  then  altered  by  the  circumstance  just  mentioned  ?  We 
think  not  It  seems  from  the  evidence  that  the  store  never  was,  at 
any  period,  the  place  appointed  for  the  delivery  of  notices  or  other 
communications  to  the  defendant.  But  if  it  had  been,  the 
[  *  132  ]  note  in  question  came  to  *  maturity  some  time  in  the  month 
of  July,  1819,  and  the  proof  was  that  the  defendant  took 
charge  of  the  post-office  sometime  in  the  year  1818 ;  after  which, 
that  became  the  place  at  which  notices  and  other  communications  to 
him  were  usually  left,  and  where  he  transacted  both  his  private  and 
public  business.  Were  it  to  be  admitted  that  the  service  of  a  notice 
at  a  place  not  appointed  by  the  defendant  as  the  one  at  which  notices 
to  him  were  to  be  delivered,  would  be  sufficient  in  law  to  charge  him, 
upon  the  ground  that  other  notices  had  been  previously  left  at  the 
same  place-;  it  would  surely  be  too  extravagant  to  contend  that  a 
service  at  the  ^  same  place  would  be  legal,  after  another  place  had 
been  appointed  for  that  purpose,  and  where  they  had,  in  point  of  fact, 
been  usually  left 

It  is  unnecessary  to  pursue  this  inquiry  further,  because  although 
the  sufficiency  of  the  service  of  the  notice  generally  was  insisted 
upon  by  the  counsel  for  the  plaintiff  in  error  in  argument,  yet  the  in- 
struction asked  for  by  the  plaintiff  in  the  court  below,  placed  its 
validity  not  merely  upon  the  circumstance  that  the  store  was  the 
place  where  notices  for  the  defendant  were  generally  left,  but  upon 
the  additional  and  stronger  one,  that  the  notice  in  this  case  was  duly 
received  by  the  defendant 

Now  it  must  be  admitted  that  if  the  hypothesis  that  the  notice  in 
ibis  case,  though  left  at  an  improper  place,  was  nevertheless  in  point 
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01  fact  received  in  due  time  by  the  defendant,  were  proved,  or  could 
from  the  evidence  in  the  cause,  be  properly  presumed  by  the  jury,  it 
was  sufficient  in  point  of  law  to  charge  him.  In  the  case  of  Ireland 
V.  Kip,  10  Johns.  490,  11  Johns.  231,  it  was  decided  that  admitting  a 
service  of  notice  at  the  house  in  Frankfort  street,  where  the  defend- 
ant had  directed  his  letters  to  be  left  by  the  letter-carriers,  would 
have  been  good  and  equivalent  to  service  at  his  dwelling  or  counting- 
house  ;  still,  the  notice,  though  improperly  put  into  the  post-office^ 
would  be  sufficient,  if  it  were  accompanied  by  proof  that  it  had  actu- 
ally been  delivered  at  the  dwelling-house  of  the  indorser,  or  at  the 
house  in  Frankfort  street. 

But  in  the  present  case  there  was  not  a  scintilla  of  direct 
•  or  positive  proof  that  the  notice  in  question  ever  reached  [  *  133  J 
the  person,  the  dwelling-house,  or  place  of  business  of  the 
defendant,  and  the  court  was  called  upon  by  the  plaintiffs'  counsel 
to  instruct  the  jury  that  the  papers  which  they  had  given  in  evidence 
were  competent  evidence  from  which  the  jury  might  infer  that  the 
defendant  did  duly  receive  the  said  notice.  Was  the  court  wrong  in 
refusing  to  give  this  instruction  ? 

Presumptions,  from  evidence  given  in  a  cause  of  the  existence  ol 
particular  facts,  are  in  many,  if  not  in  all  cases,  mixed  questions  of 
law  and  fact  If  the  evidence  be  irrelevant  to  the  fact  insisted  upon, 
or  be  such  as  cannot  fairly  warrant  a  jury  in  presuming  it,  the  court 
is  so  far  from  being  bound  to  instruct  them  that  they  are  at  liberty 
to  presume  it,  that  they  would  err  in  giving  such  instruction.  For 
why  give  it,  when  it  is  manifest  that,  if  the  jury  should  find  their 
verdict  upon  the  fact  so  deduced,  it  would  be  the  duty  of  the  court 
to  set  it  aside,  and  to  direct  a  re-trial  of  the  cause  ? 

Let  us  now  see  what  were  the  papers  which  the  plaintiffs  had 
given  in  evidence,  which  the  court  were  called  upon  to  declare  to  the 
jury  were  competent  evidence  from  which  the  jury  might  make  the 
inference  insisted  upon. 

The  first  is  the  letter  of  the  defendant,  dated  the  8th  of  May,  1822, 
and  addressed  to  the  cashier  of  the  Bank  of  Columbia,  in  which  he 
declares  that  he  will  not  take  any  advantage  of  the  Limitation  Act,  for 
bis  indorsement  on  this  and  another  note ;  the  blank  authority  sent 
to  the  defendant  by  the  cashier  of  the  Bank  of  the  United  States  on 
the  14th  of  December,  1824,  for  the  signatures  of  the  defendant  and 
of  the  maker  of  the  notes,  purporting  to  empower  some  attorney  to 
docket  suits  against  them  on  these  notes,  with  a  declaration  indorsed 
thereon  by  the  defendant,  that  if  the  maker  of  the  notes  should  not 
be  able  to  satisfy  the  bank  before  court,  and  they  should  determine 

VOL.   VIII.  5 
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to  bring  suit,  he  would  instruct  a  particular  person  to  docket  the  case 
for  him. 

Let  it  be  admitted  that  these  papers  bound  the  defendant  to  ab- 
stain from  making  a  particular  defence  to  which  the  law  entitled  him, 
and  to  cause  the  action  intended  to  be  commenced  against 
[  •  134  ]  him  to  be  docketed,  so  as  not  to  delay  the  *  plaintiffs,  could 
the  jury  from  thence  infer  with  any  legal  propriety,  either 
that  the  necessity  of  proving  notice  of  the  non-payment  of  the  notes 
would  be  dispensed  with,  or  the  fact,  that  the  notice  left  at  the  store 
of  James  Corcoran  was  received  by  the  defendant  at  any  time,  much 
less  in  due  time  ? 

If  this  was  a  question  of  inference  fit  to  be  submitted  to  the  dis- 
cretion of  the  jury,  it  seems  to  the  court  that  the  rules  respecting 
this  subject,  which  have  been  laid  down  with  so  much  care,  would 
no  longer  be  fixed  and  certain,  but  would  change  with  the  varying 
conclusions  which  a  jury  might  draw  of  the  fact,  from  evidence  how- 
ever slight  given  to  prove  it.  What,  for  example,  does  the  rule  that 
notice  must  in  certain  cases  be  served  personally  upon  the  indorser, 
or  be  left  at  his  dwelling-house  or  place  of  business,  signify,  if  a  jury 
may  from  any  evidence,  however  remote  firom  the  fact,  presume  that 
the  notice,  though  left  at  any  other  place,  may  have  found  its  way  to 
the  hands  of  the  person  whom  it  was  intended  to  charge  ? 

It  was  insisted,  by  the  counsel  for  the  plaintiffs,  that  the  evidence 
above  noticed,  and  alone  relied  upon  in  the  instruction  asked  for  to 
warrant  the  inference,  was  strengthened  by  the  circumstance  of  the 
connection  between  the  defendant  and  the  owner  of  the  store  where 
the  notices  for  the  former  were  sometimes  left.  But  if  this  circum- 
stance stood  alone  in  the  case,  and  a  notice  delivered  to  the  son  who 
was  not  a  member  of  the  father's  family,  would  not  be  a  legal  notice, 
nor  competent  to  warrant  a  presumption  that  it  had  reached  the 
father,  which  it  unquestionably  would  not,  the  question  cannot  be 
affected  by  its  being  thrown  in  as  a  make-weight  with  other  circum- 
stances in  themselves  insufficient  to  justify  the  conclusion. 

In  the  case  of  Ireland  v.  Kip,  the  circumstances  to  induce  a 
presumption  that  the  notice  reached  the  defendant,  were  certainly  as 
strong  as  they  could  well  be.  The  letter-carrier  was  directed  to 
leave  all  letters  for  the  defendant  at  a  certain  house  in  Frankfort 
street  The  carrier  called  at  the  post-office  three  or  four  times  every 
day,  and  took  out,  and  delivered  all  letters  left  there ;  and 
[  •  135  ]  the  defendant  usually  *  sent  or  called  every  day  at  that 
house  for  his  letters.  Upon  the  second  trial  of  this  cause, 
the  plaintiffs  insisted  upon  the  above  evidence,  that  the  jury  had  a 
right  to  presume  that  the  notice  in  question  had  been  duly  received 
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by  the  defendant  But  the  chief  justice  who  tried  the  cause,  instead 
of  leaving  it  to  the  jury  to  make  this  presumption,  overruled  the 
whole  of  the  evidence  offered  by  the  plaintiffs,  and  directed  a  nonsuit. 
When  the  case  came  before  the  supreme  court,  it  was  there  stated 
by  the  judge  who  delivered  the  opinion,  that  it  would  be  extremely 
embarrassing  to  suffer  the  rule  to  fluctuate,  by  making  exceptions 
which  would  lead  to  uncertainty,  and  tBat  it  was  of  the  utmost 
importance  in  mercantile  transactions,  to  have  a  certain  and  stable 
rule  in  relation  to  notices ;  in  which  sentiments  this  court  entirely 
concur.  That  court  finally  decided  that,  as  it  did  not  appear  that 
the  potice  was  left  at  the  defendant's  place  of  business  in  Frankfort 
i^et,  and  it  did  appear  that  he  resided  in  the  city,  the  nonsuit  was 
correct.  If  this  case  be  law,  as  to  which  we  are  not  now  called  upoQ 
to  give  an  opinion,  it  is  in  point  upon  the  very  question  now  under 
consideration. 

K  the  court  below  then  committed  no  error  in  refusing  to  give  the 
instructions  asked  for  by  the  plaintiffs'  counsel,  they  were  right  in 
giving  that  which  was  prayed  for  by  the  defendant's  counsel,  which 
merely  affirmed  that  the  notice  left  at  the  store  of  James  Corcoran, 
occupied  by  him  separately  from  the  dwelling  part  of  the  house 
occupied  by  the  defendant,  if  the  facts  were  so  found  by  the  jury, 
were  not  sufficient  to  charge  the  defendant,  and  that,  on  the  said 
evidence,  they  ought  to  find  for  the  defendant  on  the  first  issue. 

It  is  the  opinion  of  this  court,  that  the  judgment  of  the  court  below 
ought  to  be  affirmed,  with  costs. 

10  P.  572. 


Daniel  and  Joseph  Jackson,  Plaintiffs  in  Error,  i;.  John  Twentyman. 

2  P.  136. 

The  circmi  ooart  has  not  jurisdiction  where  the  record  alleges  the  plaintiff  to  be  an  alien, 

and  is  silent  as  to  the  citizenship  of  the  defendants. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York. 

The  plaintiff  was  alleged  to  be  a  subject  of  the  king  of  Groat 
Britain.     No  citizenship  of  the  defendants  was  alleged* 

Taylor^  for  the  plaintiffs  in  error,  moved  to  dbmiss. 

The  court  were  of  opinion  that  the  11th  section  of  the  Judiciary 
Act'  must  be  construed  in  connection  with  and  in  conformity  to  the 

I  1  Stats,  at  r.Ai^,  7S. 


52  SUPREME  COURT  OF  THE  UNITED  STATES. 

Van  Nesf  v.  Pacatd.    2  P. 

constitution  of  the  United  States.  That,  by  the  latter,  the  judicial 
power  was  not  extended  to  private  suits,  in  which  an  alien  is  a  party 
unless  a  citizen  be  the  adverse  party.  It  was  indispensable,  there- 
fore, to  aver  the  citizenship  of  the  defendants,  in  order  to  show  on 
the  record  the  jurisdiction  of  the  court. 

The  omission  so  to  do  was  fatal,  and  according  to  the  known 
course  of  the  decisions  of  the  court,  the  judgment  of  the  circuit  court 
must  be  reversed  for  want  of  jurisdiction. 


John  P.  Van  Ness  and  Maroia  his  wife,  PlaintiflTs  in  Error,  v.  P&rbz 

Pacard,  Defendant  in  Error.  ^ 

3  P.  137. 

A  bttilding,  erected  bj  a  tenant  with  a  view  to  carrjr  on  his  business  as  a  dairyman,  and  for 
a  residence  for  his  family  and  servants  eng^aged  in  that  basiness,  the  residence  of  the  family 
there  being  merely  to  enable  them  to  carry  on  the  trade  more  beneficially,  may  bo  re- 
moved by  him  daring  the  term.    Its  size  or  materials  are  not  important. 

Evidence  of  a  usage  between  landlord  and  tenant  to  remove  such  buildings  is  admissible. 

The  case  is  stated  in  the  opinion  of  the  court 

Coze^  for  the  plaintifE 

Barrett  and  Jones^  contra. 

[  •  141  ]      •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District 
of  Columbia,  sitting  for  the  county  of  Washington. 

The  original  was  an  action  on  the  case  brought  by  the  plaintiffs  in 
error  against  the  defendant  for  waste  committed  by  him,  while  ten- 
ant of  the  plaintiffs,  to  their  reversionary  interest,  by  pulling  down  arid 
removing  from  the  demised  premises  a  messuage  or  dwelling-house 
erected  thereon  and  attached  to  the  freehold.  The  cause  was  tried 
upon  the  general  issue,  and  a  verdict  found  for  the  defendant,  upon 
which  a  judgment  passed  in  his  favor ;  and  the  object  of  the  present 
writ  of  error  is  to  revise  that  judgment. 

By  the  bill  of  exceptions  filed  at  the  trial,  it  appeared  that  the 
plaintiffs  in  1820,  demised  to  the  defendant,  for  seven  years,  a  vacant 
lot  in  the  city  of  Washington,  at  the  yearly  rent  of  $112.50,  with  a 
clause  in  the  lease  that  the  defendant  should  have  a  right 
[  •  142  ]  to  purchase  the  same  at  any  *  time  during  the  term  for 
$1,875.  After  the  defendant  had  taken  possession  of  the 
lot,  he  erected  thereon  a  wooden  dwelling-house,  two  stories  high  in 
front,  with  a  shed  of  one  story,  a  cellar  of  stone  or  brick  foundatioui 
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and  a  brick  chimney.  The  defendant  and  his  family  dwelt  in  the 
house  from  its  erection  until  near  the  expiration  of  the  lease,  when 
hft  took  the  same  down  and  removed  all  the  materials  from  the  lot. 
The  defendant  was  a  carpenter  by  trade ;  and  he  gave  evidence  that 
upon  obtaining  the  lease  he  erected  the  building  above  mentioned, 
with  a  view  to  carry  on  the  business  of  a  dairyman,  and  for  the  resi- 
dence of  his  family  and  servants  engaged  in  his  said  business ;  and 
that  the  cellar,  in  which  there  was  a  spring,  was  made  and  exclu- 
sively used  for  a  milk-cellar,  in  which  the  utensils  of  his  said  business 
were  kept  and  scalded,  and  washed  and  used ;  and  that  feed  was 
kept  in  the  upper  part  of  the  house,  which  was  also  occupied  as  a 
dwelling  for  his  family.  That  the  defendant  had  his  tools  as  a  car- 
penter, and  two  apprentices  in  the  house,  and  a  work-bench  out  of 
doors ;  and  carpenter's  work  was  done  in  the  house,  which  was  m  a 
rough  and  unfinished  state,  and  made  partly  of  old  materials.  That 
he  also  erected  on  the  lot  a  stable  for  his  cows,  of  plank  and  timber, 
fixed  upon  posts  fastened  into  the  ground,  which  stable  he  removed 
with  the  house  before  the  expiration  of  his  lease. 

Upon  this  evidence  the  counsel  for  the  plaintifls  prayed  for  an  in- 
struction that  if  the  jury  should  believe  the  same  to  be  true,  the 
defendant  was  not  justified  in  removing  the  said  house  from  the 
premises;  and  that  he  was  liable  to  the  plaintiffs  in  this  action. 
This  instruction  the  court  refused  to  give ;  and  the  refusal  constitutes 
his  first  exception. 

The  defendant  further  offered  evidence  to  prove  that  a  usage  and 
custom  existed  in  the  city  of  Washington,  which  authorized  a  tenant 
to  remove  any  building  which  he  might  erect  upon  rented  premises, 
provided  he  did  it  before  the  expiration  of  the  term.  The  plaintifis 
objected  to  this  evidence ;  but  the  court  admitted  it.  This  constitutes 
the  second  exception. 

Testimony  was  then  introduced  on  this  point,  and  after 
•  the  examination  of  the  witnesses  for  the  defendant,  the  [  *  143  ] 
plaintiffs  prayed  the  court  to  instruct  the.  jury  that  the  evi- 
dence was  not  competent  to  establish  the  fact  that  a  general  usage 
had  existed  or  did  exist  in  the  city  of  Washington,  which  authorized 
a  tenant  to  remove  such  a  house  as  that  erected  by  the  tenant  in  this 
case ;  nor  was  it  competent  for  the  jury  to  infer  from  the  said  evidence 
that  such  a  usage  had  existed.  The  court  refused  to  give  this  instruc- 
tion, and  this  constitutes  the  third  exception. 

The  counsel  for  the  plaintiffs  then  introduced  witnesses  to  disprove 
the  usage  ;  and,  after  their  testimony  was  given,  he  prayed  the  court 
to  instruct  the  jury  that  upon  the  evidence  given  as  aforesaid  in  this 
case,  it  is  not  competent  for  them  to  find  a  usage  or  custom  of  the 
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place  by  which  the  defendant  could  be  justified  in  removing  the 
house  in  question ;  and  there  being  no  such  usage,  the  plaintif&  are 
entitled  to  a  verdict  for  the  value  of  the  house  which  the  defendant 
pulled  down  and  destroyed.  The  court  was  divided,  and  did  not  give 
the  instruction  so  prayed;  and  this  constitutes  the  fourth  exception. 

The  first  exception  raises  the  important  question,  what  fixtures, 
erected  by  a  tenant  during  his  term,  are  removable  by  him  ? 

The  general  rule  of  the  common  law  certainly  is,  that  whatever  is 
once  annexed  to  the  freehold  becomes  part  of  it,  and  cannot  after- 
wards be  removed,  except  by  him  who  is  entitled  to  the  inheritance. 
The  rule,  however,  never  was,  at  least  as  far  back  as  we  can  trace  it 
in  the  books,  inflexible,  and  without  exceptions.  It  was  construed 
most  strictly  between  executor  and  heir  in  favor  of  the  latter ;  more 
liberally  between  tenant  for  life  or  in  tail,  and  remainder-man  or 
reversioner,  in  favor  of  the  former ;  and  with  much  greater  latitude 
between  landlord  and  tenant,  in  favor  of  the  tenant  But  an  excep- 
tion of  a  much  broader  cast,  and  whose  origin  may  be  traced  almost 
as  high  as  the  rule  itself  is  of  fixtures  erected  for  the  purposes  of  trade. 
Upon  principles  of  public  policy,  and  to  encourage  trade  and  manu- 
factures, fixtures  which  were  erected  to  carry  on  such  busi- 
[  *  144  ]  nes8|  were  allowed  to  be  removed  by  the  tenant  daring  *  his 
term,  and  were  deemed  personalty  for  many  other  purposes. 
The  principcj  cases  are  collected  and  reviewed  by  Lord  Ellenbo- 
rough  in  delivering  the  opinion  of  the  court  in  Elwes  t;.  Maw, 
3  East,  38 ;  and  it  seems  unnecessary  to  do  more  Inan  to  refer  to 
that  case  for  a  full  summary  of  the  general  doctrine  and  its  admitted 
exceptions  in  England.  The  court  there  decided  that,  in  the  case  of 
landlord  and  tenant,  there  had  been  no  relaxation  of  the  general  rule 
in  cases  of  erections,  solely  for  agricultural  purposes,  however  bene- 
ficial or  important  they  might  be  as  in^provements  of  the  estate. 
Being  once  annexed  to  the  freehold  by  the  tenant,  they  became  a  part 
of  the  realty,  and  could  never  afterwards  be  severed  by  the  tenant 
The  distinction  is  certainly  a  nice  one  between  fixtures  for  the  pur- 
poses of  trade  and  fixtures  for  agricultural  purposes ;  at  least  in  those 
cases  where  the  sale  of  the  produce  constitutes  the  principal  object 
of  the  tenant,  and  the  erections  are  for  the  purpose  of  such  a  bene- 
ficial enjoyment  of  the  estate.  But  that  point  is  not  now  before 
us ;  and  it  is  unnecessary  to  consider  what  the  true  doctrine  is  or 
ought  to  be  on  this  subject  However  well  settled  it  may  now  be  in 
England,  it  cannot  escape  remark  that  learned  judges,  at  difierent 
periods  in  that  country,  have  entertained  different  opinions  upon  it| 
down  to  the  very  date  of  the  decision  in  Elwes  v.  Maw,  3  East,  38. 

The  common  law  of  England  is  not  to  be  taken,  in  all  respects,  to 
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be  that  of  America.  Our  ancestors  brought  with  them  its  general 
principles,  and  claimed  it  as  their  birthright ;  but  they  brought  with 
them  and  adopted  only  that  portion  which  was  applicable  to  tbei^ 
situation.  There  could  be  little  or  no  reason  for  doubting  that  the 
general  doctrine  as  to  things  annexed  to  the  freehold,  so  far  as  it  re- 
spects heirs  and  executors,  was  adopted  by  them.  The  question  could 
arise  only  between  different  claimants  under  the  same  ancestor,  and 
no  general  policy  could  be  subserved  by  withdrawing  from  the  heir 
those  things  which  his  ancestor  had  chosen  to  leave  annexed  to  the 
inheritance.  But,  between  landlord  and  tenant,  it  is  not  so  clear 
that  the  rigid  rule  of  the  common  law,  at  least  as  it  is  ex- 
pounded in  3  East,  38,  *  was  so  applicable  to  their  situa-  [  *  145  ] 
tion,  as  to  give  rise  to  necessary  presumption  in  its  favor. 
The  country  was  a  wilderness,  and  the  universal  policy  was  to  pro- 
cure its  cultivation  and  improvement  The  owner  of  the  soil,  as  well 
as  the  public,  had  every  motive  to  encourage  the  tenant  to  devote 
himself  to  agriculture,  and  to  favor  any  erections  which  should  aid 
this  result ;  yet,  in  the  comparative  poverty  of  the  country,  what  ten- 
ant could  afford  to  erect  fixtures  of  much  expense  or  value,  if  he  was 
to  lose  his  whole  interest  therein  by  the  very  act  of  erection  ?  His 
cabin  or  log  hftt,  however  necessary  for  any  improvement  of  the  soil, 
would  cease  to  be  his  the  moment  it  was  finished.  It  might,  there* 
fore,  deserve  consideration  whether,  in  case  the  doctrine  were  not 
previously  adopted  in  a  State  by  some  authoritative  practice  or  adju- 
dication ;  it  ou^t  to  be  assumed  by  this  court  as  a  part  of  the  juris- 
prudence of  such  State,  upon  the  mere  footing  of  its  existence  in  the 
common  law.  At  present,  it  is  unnecessary  to  say  more  than  that 
we  give  no  opinion  on  this  question.  The  case  which  has  been 
argued  at  the  bar,  may  well  be  disposed  of  without  any  discussion 
of  it. 

It  has  been  already  stated  that  the  exception  of  buildings  and 
other  fixtures,  for  the  purpose  of  carrying  on  a  trade  or  manufacturci 
is  of  very  ancient  date,  and  was  recognized  almost  as  early  as  the  rule 
itself.  The  very  point  was  decided  in  20  Henry  VII.  13,  a.  and  6., 
where  it  was  laid  down  that  if  a  lessee  for  years  made  a  furnace  for 
his  advantage,  or  a  dyer  made  his  vats  or  vessels  to  occupy  his  occu- 
pation during  the  term,  he  may  afterwards  remove  them.  That  doc- 
trine was  recognized  by  Lord  Holt,  in  Poole's  case,  1  Salk.  368,  in 
favor  of  a  soap-boiler  who  was  tenant  for  years.  He  held  that  the 
party  might  well  remove  the  vats  he  set  up  in  relation  to  trade  ;  and 
that  he  might  do  it  by  the  common  law,  (and  not  by  virtue  of  any 
custom,)  in  favor  of  trade,  and  to  encourage  industry.  In  Lawton 
i;.  Lawton,  3  Atk.  13,  the  same  doctrine  was  held  in  the  case  of 
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a  fire-engine,  set  up  to  work  a  colliery  by  a  tenant  for  life.     Lord 
Hardwicke  there  said  that,  since  the  time  of  Henry  the  Seventh,  the 

general  ground  the  courts  have  gone  upon,  of  relaxing  the 
[  •  146  I  strict  construction  of  law  is,  that  it  is  for  the  *  benefit  of  the 

public  to  encourage  tenants  for  life  to  do  what  is  advanta- 
geous to  the  estate  during  the  term.  He  added :  '^  One  reason  which 
weighs  with  me  is,  its  being  a  mixed  case,  between  enjoying  the  profits 
of  the  land  and  carrying  on  a  species  of  trade ;  and  in  considering  it  in 
this  light,  it  comes  very  near  the  instances  in  brewhouses,  &c.,  of  fur- 
naces and  coppers."  The  case,  too,  of  a  cider-mill,  between  the  execu- 
tor and  heir,  &c.,  is  extremely  strong,  for  though  cider  is  a  part  of  the 
profits  of  the  real  estate,  yet,  it  was  held  by  Lord  Chief  Baron 
Comyns,  a  very  able  common  lawyer,  that  the  cider-mill  was  personal 
estate,  notwithstanding,  and  that  it  should  go  to  the  executor.  ''  It 
does  not  differ  it,  in  my  opinion,  whether  the  shed  be  made  of  brick  or 
wood,  for  it  is  only  intended  to  cover  it  from  the  weather  and  other  in- 
conveniences." In  Penton  v.  Robart,  2  East,  88,  it  was  further  decided 
that  a  tenant  might  remove  his  fixtures  for  trade,  even  after  the  ex- 
piration of  his  term,  if  he  yet  remained  in  possession ;  and  Lord 
Kenyon  recognized  the  doctrine  in  its  most  liberal  extent. 

It  has  been  suggested  at  the  bar  that  this  exception  in  favor  of 
trade  has  never  been  applied  to  cases  like  that  before  the  courts 
where  a  large  house  has  been  built  and  used  in  part  as  a  family  res- 
idence. But  the  question,  whether  removable  or  not,  does  not 
depend  upon  the  form  or  size  of  the  building,  whether  it  has  a 
brick  foundation  or  not,  or  is  one  or  two  stories  high,  or  has  a  brick 
or  other  chimney.  The  sole  question  is,  whether  it  is  designed  for 
purposes  of  trade  or  not.  A  tenant  may  erect  a  large  as  well  as  a 
smaU  messuage,  or  a  soap  boUery  of  one  or  two  stories  high,  and  on 
whatever  foundations  he  may  choose.  In  Lawton  v.  Lawton,  3  Atk. 
13,  Lord  Hardwicke  said,  as  we  have  already  seen,  that  it  made 
no  difierence  whether  the  shed  of  the  engine  be  made  of  brick  or 
stone.  In  Penton  v,  Robart,  2  East,  88,  the  building  had  a  brick 
foundation,  let  into  the  ground  with  a  chimney  belonging  to  it,  upon 
which  there  was  a  superstructure  of  wood.  Yet  the  court  thought 
the  building  removable.     In  Elwes  v.  Maw,  3  East,  38,  Lord  El- 

lenborough  expressly  stated  that  there  was  no  difference 
£  *  147  ]  between  the  building  covering  any  fixed  engine,  *  utensils, 

and  the  latter.  The  only  point  is,  whether  it  is  accessory 
to  carrying  on  the  trade  or  not.  If  bond  fide  intended  for  this  pur- 
pose, it  falls  within  the  exception  in  favor  of  trade.  The  case  of  the 
Dutch  barns  before  Lord  Kenyon,  Dean  v.  Allalley,  3  Esp.  1 1 ;  Wood- 
iall's  Landlord  and  Tenant,  219,  is  to  the  same  effect. 
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fc  I  .  ■ 

Then,  as  to  the  residence  of  the  family  in  the  house,  this  resolves 
itself  into  the  same  consideration.  If  the  house  were  built  principally 
for  a  dwelling-house  for  the  family,  independently  of  carrying  on  the 
trade,  then  it  would  doubtless  be  deemed  a  fixture,  falling  under  the 
general  rule,  and  immovable.  But  if  the  residence  of  the  family 
were  merely  an  accessory  for  the  more  beneficial  exercise  of  the  trade, 
and  with  a  view  to  superior  accommodation  in  this  particular,  then 
it  is  within  the  exception.  There  are  many  trades  which  cannot  be 
carried  on  well  without  the  presence  of  many  persons  by  night  as 
well  as  by  day.  It  is  so  in  some  valuable  manufactories.  It  is  not 
unusual  for  persons  employed  in  a  bakery  to  sleep  in  the  same  build- 
ing. Now,  what  was  the  evidence  in  the  present  case  ?  It  was, 
"  that  the  defendant  erected  the  building  before  mentioned  with  a 
view  to  carry  on  the  business  of  a  dairyman,  and  for  the  residence 
of  his  family  and  servants  engaged  in  that  business."  The  residence 
of  the  family  was  then  auxiliary  to  the  dairy ;  it  was  for  the  accom- 
modation and  beneficial  operations  of  this  trade. 

Surely,  it  cannot  be  doubted  that  in  a  business  of  this  nature,  the 
immediate  presence  of  the  family  and  servants  was  or  might  be  of 
very  great  utility  and  importance.  The  defendant  was  also  a  car- 
penter, and  carried' on  his  business,  as  such,  in  the  same  building.  It 
is  no  objection  that  he  carried  on  two  trades  instead  of  one.  There 
is  not  the  slightest  evidence  of  this  one  being  a  mere  cover  or  evasion 
to  conceal  another,  which  was  the  principal  design ;  and  unless  we 
were  prepared  to  say,  which  we  are  not,  that  the  mere  fact  that  the 
house  was  used  for  a  dwelling-house  as  well  as  for  a  trade,  superseded 
the  exception  in  favor  of  the  latter,  there  is  no  ground  to  declare  that 
the  tenant  was  not  entitied  to  remove  it.  At  most,  it  would 
be  deemed  only  a  mixed  *  case,  analogous  in  principle  to  [  *  148  ] 
those  before  Lord  Chief  Baron  Comyns,  and  Lord  Hard- 
wicke,  and  therefore  entitled  to  the  benefit  of  the  exception.  The 
case  of  Holmes  v.  Tremper,  20  Johns.  29,  proceeds  upon  principles 
equally  liberal ;  and  it  is  quite  certain  that  the  supreme  court  of  New 
York  were  not  prepared  at  that  time  to  adopt  the  doctrine  of  Elwes 
t*.  Maw,  in  respect  to  erections  for  agricultural  purposes.  In  our 
opinion,  the  circuit  court  was  right  in  refusing  the  first  instruction. 

The  second  exception  proceeds  upon  the  ground  that  it  was  not 
competent  to  establish  a  usage  and  custom  in  the  city  of  Washington 
for  tenants  to  make  such  removals  of  buildings  during  their  term. 
"We  can  perceive  no  objection  to  such  proof.  Every  demise  between 
landlord  and  tenant,  in  respect  to  matters  in  which  the  parties  are 
silent,  may  be  fairly  open  to  explanation  by  the  general  usage  and 
custom  of  the  country  or  of  the  district  where  the  land  lies.     Every 
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Derson  under  such  circumstances  is  supposed  to  be  conusant  of  ihe 
custom,  and  to  contract  with  a  tacit  reference  to  it.  Cases  of  this 
sort  are  familiar  in  the  books,  as,  for  instance,  to  prove  the  right  of  a 
tenant  to  an  away-going  crop ;  2  Starkie  on  Evidence,  Part  IV.  453. 
In  the  very  class  of  cases  now  before  the  court,  the  custom  of  the 
country  has  been  admitted  to  decide  the  right  of  the  tenant  to  remove 
fixtures ;  Woodfall's  Landlord  and  Tenant,  218.  The  case  before  Lord 
Chief  Justice  Treby  turned  upon  that  point ;  Buller's  Nisi  Prius,  34. 

The  third  exception  turns  upon  the  consideration,  whether  the  pa- 
rol testimony  was  competent  to  establish  such  a  usage  and  custom. 
Competent  it  certainly  was,  if  by  competent  is  meant  that  it  was  ad- 
missible to  go  to  the  jury.  Whether  it  was  such  as  ought  to  have 
satisfied  their  minds  on  the  matter  of  fact  was  solely  for  their  con- 
sideration, open  indeed  to  such  commentary  and  observation  as  the 
court  might  think  proper,  in  its  discretion,  to  lay  before  them  for  their 
aid  and  guidance.  We  cannot  say  that  they  were  not  at  liberty,  by 
the  principles  of  law,  to  infer  from  the  evidence  the  existence  of  the 
usage.  The  evidence  might' be  somewhat  loose  and  inde- 
[  *  149  ]  terminate,  *  and  so  be  urged  with  more  or  less  effect  upon 
their  judgment ;  but  in  a  legal  sense  it  was  within  their  own 
province  to  weigh  it  as  proof  or  as  usage. 

The  last  exception  professes  to  call  upon  the  court  to  institute  a 
comparison  between  the  testimony  introduced  by  the  plaintiff  and 
that  introduced  by  the  defendant  against  and  for  the  usage.  It  re- 
quires from  the  court  a  decision  upon  i1»  relative  weight  and  credi- 
bility, which  the  court  were  not  justified  in  giving  to  the  jury  in  the 
shape  of  a  positive  instruction. 

Upon  the  whole,  in  our  judgment,  there  is  no  error  in  the  judgment 
of  the  circuit  court ;  and  it  is  affirmed,  with  costs. 


Robert  Boyce,  Plaintiff  in  Error,  v,  Paul  Anderson,  Defendant  in 

Error. 

2  P.  150. 

A  carrier  of  slaves  is  not  responsible  to  the  same  extent  as  a  carrier  of  merchandise ;  if  the 
carriage  be  gratuitous,  he  is  liable  only  for  gross  negligence. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky. 

It  was  an  action  on  the  case  against  the  defendants  as  owners  of 
the  steamer  Washington,  to  recover  damages  for  the  loss  of  certain 
slaves  belonging  to  the  plaintiff  It  appeared  that  the  slaves  were 
on  board  the  steamer  Teche,  descending  the  Mississippi,  when  she 
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took  fire,  and  the  slaves  were  landed.  The  Washington  was  ascend- 
ing the  river,  and,  at  the  request  of  the  master  of  The  Teche,  or  of 
the  plaintiff's  £^ent,  the  master  of  The  Washington,  from  motives 
of  humanity,  and  without  hire,  agreed  to  receive  the  slaves  on  board, 
and  sent  bis  yawl  for  them.  The  yawl  was  upset,  the  plaintiff 
alleged,  negligently,  and  the  negroes  in  question  were  drowned* 
The  plaintiff  prayed  for  the  following  instructions :  — 

•  1.  That  if  they  find  from  the  evidence  that  the  defend-  [  *  152  ^ 
ants  were  owners  of  the  steamboat,  and  by  themselves, 
their  officer,  or  servants  of  the  boat,  did  actually  receive  into  their 
yawl  the  negroes  of  the  plaintiff,  to  be  carried  from  shore  on  board 
the  steamboat,  they  axe  responsible  for  neglect  and  imprudent  man- 
agement, notwithstanding  no  reward,  or  hire,  or  freight,  or  wages,  were 
to  have  been  paid  by  Boyce  to  defendants. 

2.  That  if  they  find  from  the  evidence  that  the  steamboat  Wash- 
ington was  owned  by  defendants,  and  used  by  them  on  the  river  as 
a  common  carrier,  for  wages  and  freight,  and  that  the  slaves  of  plain- 
tiff were  actually  received  by  the  agents  and  servants  of  the  defend- 
ants, on  board  of  the  yawl,  of  and  belonging  to  the  defendants  as  a 
tender  of  the  steamboat,  to  be  carried  from  the  land  and  put  on  board 
the  steamboat,  to  be  therein  carried  and  transported,  that  the  defend- 
ants were  bound  to  the  most  skilful  and  careful  management ;  and 
if  the  slaves  were  drowned  in  consequence  of  any  ombsion  of  such 
skilful  and  careful  management  by  the  agents  and  servants  in  the 
conduct  and  navigation  of  the  boat  and  tender,  the  defendants  are 
answerable  to  the  plaintifis  for  the  value  of  the  slaves. 

3.  That  if  the  jury  believe  the  evidence  in  this  case,  the  defendants  ' 
would  have  had  a  legal  right  to  demand  a  reasonable  compensation 
for  their  undertaking  to  transport  said  slaves  on  board  their  boat; 
arid  their  afterwards  waiving  or  declining  that  right,  from  motives 
of  humanity  or  any  other  motive,  does  not  change  or  diminish  their 
legal  responsibility  as  common  carriers  for  hire  or  reward. 

The  defendants  moved  the  court  ^  to  instruct  the  jury  that,  if  they 
find  from  the  evidence  that  the  slaves  in  controversy  were  taken  on 
board  of  the  yawl  at  the  instance  and  in  pursuance  of  the  request  of 
the  captain  of  The  Teche,  from  motives  of  humanity  and  courtesy 
alone,  that  the  defendants  are  not  liable,  unless  they  shall  be 
of  opinion  that  *  the  slaves  were  lost  through  the  gross  neg-  [  *  153  ] 
lect  of  the  captain  of  the  steamboat,  or  the  other  servants 
or  agents  of  the  defendants." 

The  court  gave  the  first  instruction  moved  by  the  plaintiff,  with 
this  qualification,  "  that  gross  negligence  or  unskilful  conduct  was 
required,  to  charge  the  defendants.''     The  second  and  third  instnic* 
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tion  moved  by  the  plaintiff  the  court  refused  to  give,  and  instructed 
the  jury  "  that  the  doctrine  of  common  carriers  did  not  apply  to  the 
case  of  carrying  intelligent  beings,  such  as  negroes,  but  that  the  de* 
fendants  were  chargeable  for  negligence  or  unskilful  conduct."  The 
court  gave  the  instructions  asked  for  by  the  defendants. 

Rowan,  for  the  plaintiff. 

Bates,  contra. 

(  •  154  ]     •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  brought  in  the  circuit  court  of  the 
United  States  for  the  seventh  circuit  and  district  of  Kentucky,  against 
the  defendants,  owners,  &c. 

There  being  no  special  contract  between  the  parties  in  this  case, 
the  principal  question  arises  on  the  opinion  expressed  by  the  court, 
'^  that  the  doctrine  of  common  earners  does  not  apply  to  the  case  of 
carrying  intelligent  beings,  such  as  negroes." 

That  doctrine  is,  that  the  carrier  is  responsible  for  every  loss  which 
is  not  produced  by  inevitable  accident  It  has  been  pressed  beyond 
the  general  principles  which  govern  the  law  of  bailment  by  consider- 
ations of  policy.  Can  a  sound  distinction  be  taken  between  a  human 
being  in  whose  person  another  has  an  interest,  and  inanimate  prop- 
erty? 

A  slave  has  volition,  and  has  feelings  which  cannot  be  entirely  dis- 
regarded* These  properties  cannot  be  overlooked  in  conveying  him 
from  place  to  place.  He  cannot  be  stowed  away  as  a  com- 
[  •  155  ]  mon  package.  Not  only  does  *  humanity  forbid  this  pro- 
ceeding, but  it  might  endanger  his  life  or  health.  Conse- 
quently, this  rigorous  mode  of  proceeding  cannot  safely  be  adopted, 
unless  stipulated  for  by  special  contract  Being  left  at  liberty,  he 
may  escape.  The  carrier  has  not  and  cannot  have  the  same  absolute 
control  over  him  that  he  has  over  inanimate  matter.  In  the  nature 
of  things,  and  in  his  character,  he  resembles  a  passenger,  not  a  pack- 
age of  goods.  It  would  seem  reasonable,  therefore,  that  the  respon- 
sibility of  the  carrier  should  be  measured  by  the  law  which  is  appli- 
cable to  passengers,  rather  than  by  that  which  is  applicable  to  the 
carriage  of  common  goods. 

There  are  no  slaves  in  England,  but  there  are  persons  in  whose 
service  another  has  a  temporary  interest.  We  believe  that  the 
responsibility  of  a  carrier  for  injury  which  such  person  may  sustain, 
has  never  been  placed  on  the  same  principle  with  his  responsibility 
for  a  bale  of  goods.     He  is  undoubtedly  answerable  for  any  injury 
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sustained  in  consequence  of  his  negligence  or  want  of  skill ;  but  we 
have  never  understood  that  he  is  responsible  further. 

The  law  applicable  to  common  carriers  is  one  of  great  rigor. 
Though  to  the  extent  to  which  it  has  been  carried,  and  in  the  cases 
to  which  it  has  been  applied,  we  admit  its  necessity  and  its  policy, 
we  do  not  think  it  ought  to  be  carried  further,  or  applied  to  new 
cases.  We  think  it  has  not  been  applied  to  living  men,  and  that  it 
ought  not  to  be  applied  to  them. 

The  directions  given  by  the  court  to  the  jury,  informed  them  that 
the  defendants  were  responsible  for  negligence  or  unskilful  conducl^ 
but  not  otherwise. 

Sir  William  Jones,  in  his  Treatise  on  Bailments,  p.  14,  says: 
"  When  the  contract  is  reciprocally  beneficial  to  both  parties,  the 
obligation  hangs  in  an  even  balance ;  and  there  can  be  no  reason  to 
recede  from  the  standard;  nothing  more,  therefore,  ought  in  that 
case  to  be  required  than  ordinary  diligence,  and  the  bailee  should  be 
responsible  for  no  more  than  ordinary  neglect"  In  another  place, 
(p.  144,)  the  same  author  says:  "  A  carrier  for  hire  ought,  by  the  rule, 
to  be  responsible  only  for  ordinary  neglect;  and  in  the 
time  of  Henry  *  VIII.,  it  appears  to  have  been  generally  [  *  156  ] 
holden  that  a  common  carrier  was  chargeable  in  case  of  a 
loss  by  robbery,  only  when  he  had  travelled  by  ways  dangerous  for 
robbing,  or  driven  by  night,  or  at  any  inconvenient  hour." 

This  rule,  as  relates  to  the  conveyance  of  goods,  was  changed  as 
commerce  advanced,  from  motives  of  policy.  But  if  the  court  is 
right  in  supposing  that  the  strict  rule  introduced  for  general  com- 
mercial objects,  does  not  apply  to  the  conveyance  of  slaves,  the 
ancient  rule,  '^  that  the  carrier  is  liable  only  for  ordinary  neglect,"  still 
applies  to  them. 

If  the  slaves  were  taken  on  board  the  yawl  to  be  conveyed  in  the 
steamboat,  solely  in  consequence  of  their  distress,  and  from  motives 
of  humanity  alone,  no  reward,  hire,  or  freight  being  to  be  paid  for 
their  passage,  as  the  first  prayer  of  the  plsdntiii'  and  the  prayer  of 
the  defendant  suppose,  the  carrier  would  certainly  be  responsible  only 
in  a  case  of  gross  neglect;  and  the  qualification  annexed  to  this  con* 
struction  was  correct. 

We  think  that  in  the  case  stated  for  the  instruction  of  the  circuit 
court,  the  defendants  were  responsible  for  the  injury  sustained,  only 
in  the  event  of  its  being  caused  by  the  negligence,  or  the  unskilful- 
ness  of  the  defendants  or  their  agents,  and  that  there  is  no  error  in 
the  opinion  given. 

IS  P.  181. 
VOL.  VIII.  6 
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Julia  Thompson,  tenant,  Appellant,  v,  Alioe  Tolmie  and  others, 

Appellees. 

8  P.  157. 

Under  the  law  of  Maryland  for  the  division  of  intestate  estates,  the  jarisdiction  of  the  court 
docs  not  depend  upon  the  fact  that  one  or  more  of  the  heirs  is  of  age. 

When  such  proceedings  are  drawn  in  question  collaterally,  against  a  purchaser,  every  rea* 
sonablo  intendment  is  to  be  made  in  their  support. 

If  the  court  had  jurisdiction,  the  purchaser  is  not  bound  to  look  behind  the  decree. 

The  direction  in  the  act,  that  the  commission  and  proceedings  thereon  shall  be  recited  in  the 

*  deed,  is  complied  with  by  reciting  their  substance. 

The  case  is  stated  in  the  opinion  of  the  court. 
Wilde  and  JoneSy  for  the  plaintiff. 
Ke^y  contra. 

« 

f  •  162  ]      *  Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment  brought  in  the  circuit 
court  of  the  District  of  Columbia,  in  the  county  of  Washington,  to 
recover  possession  of  lot  No.  14,  in  square  No.  290,  in  the  city  of 
Washington.  Upon  the  trial,  the  lessors  of  the  plaintiff  produced, 
and  proved  by  sundry  mesne  conveyances,  a  titie  to  the  premises  in 
question,  from  David  Burnes,  one  of  the  original  proprietors  of  city 
property,  to  Robert  Tolmie,  who  in  the  year  1806  died  intestate. 
And  it  was  also  proved  that  the  lessors  of  the  plaintiff  are  the  heirs 
at  law  of  Robert  Tolmie. 

The  defendant  claimed  titie  to  the  premises  in  question,  under 
a  purchase  made  at  a  commissioners'  sale,  by  virtue  of  certain  pro- 
ceedings had  in  the  circuit  court,  pursuant  to  the  provisions  of 
the  laws  of  Maryland  relative  to  a  division  of  the  real  estate  of 
intestates  in  certaiii  cases.  Objections  were  made  to  the  validity  of 
these  proceedings,  and  a  verdict  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  a  case  agreed.  The  court  below  decided 
that  the  commissioners'  sale  was  void,  and  rendered  judgment  for 
the  plaintiff  for  two  thirds  of  the  premises  in  question,  and  the  caf«e 
comes  now  before  this  court  upon  a  writ  of  error. 

The  case  in  the  circuit  court  turned  entirely  upon  questions  aris- 
ing upon  the  proceedings  under  which  the  sale  was  made.  It  was 
assumed  on  the  argument,  by  the  counsel  on  both  sides,  that  the 
circuit  court  in  which  these  proceedings  were  had  was  vested  with 
the  same  powers  in  this  respect,  in  relation  to  intestates'  estates  in 
the  county  of  Washington,  that  is  possessed  by  a  county  court  in 
Maryland  on  this  subject,  over  lands  lying  within  the  county. 
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•  The  exceptions  taken  to  the  proceedings  were —  [  •  163  ] 

1.  Because  none  of  the  heirs  of  Robert  Tohnie  were  of 
age  at  the  time  of  the  sale. 

2.  Because  the  sale  was  never  ratified  by  the  court 

3.  Because  bonds  for  the  purchase-money  were  not  taken,  payable 
to  each  representative,  according  to  his  proportional  part  of  the  net 
amount  of  the  sale. 

4.  Because  the  deed  does  not  recite  the  commission  and  all  the 
necessary  proceedings  thereon,  to  show  a  good  title. 

The  counsel  for  the  defendant  in  error  have,  in  the  argument,  con- 
sidered these  proceedings  open  to  the  same  examination  and  objec- 
tions as  they  would  be  in  an  appellate  court,  on  a  direct  proceeding 
to  bring  them  under  review.  This,  however,  Ls  not  the  light  in  which 
we  view  the  questions  now  before  us.  These  proceedings  were 
brought  before  the  court  below  collaterally,  and  are  by  no  means 
subject  to  all  the  exceptions  which  might  be  taken  on  a  direct  appeal. 
They  may  well  be  considered  judicial  proceedings ;  they  were  com- 
menced in  a  court  of  justice,  carried  on  under  the  supervising  power 
of  the  court,  and. to  receive  its  final  ratification.  The  general  and 
well-settled  rule  of  law  in  such  cases  is,  that  when  the  proceedings 
are  coUatercdly  drawn  in  question,  and  it  appears  upon  th^  face  of 
them  that  the  subject-matter  was  within  the  jurisdiction  of  the  court, 
they  are  voidable  only.  The  errors  and  irregularities,  if  any  exist, 
are  to  be  corrected  by  some  direct  proceeding,  either  before  the  same 
court,  to  set  them  aside,  or  in  an  appellate  court  If  there  is  a  total 
want  of  jurisdiction,  the  proceedings  are  void  and  a  mere  nullity,  and 
confer  no  right,  and  afford  no  justification,  and  may  be  rejected  when 
collaterally  drawn  in  question. 

The  first  inquiry  therefore  is,  whether  it  suflSciently  appears  upon 
the  face  of  these  proceedings,  that  the  court  had  jurisdiction  of  the 
subject-matter.  The  law  of  Maryland,  under  which  they  took  place, 
(act  of  1786,  c  45,  head  8,)  declares  that  in  case  the  parties  entitled 
to  the  intestate's  estate  cannot  agree  upon  the  division ;  or  in  case 
any  person  entitled  to  any  part  be  a  minor;  application  may  be 
made  to  the  court  of  the  county  where  the  estate  lies,  and 
*  the  court  shall  appoint  and  issue  a  commission  to  five  [  *  164  ] 
discreet  men,  who  are  required  to  adjudge  and  determine 
whether  the  estate  will  admit  of  being  divided  without  injury  and 
loss  to  all  the  parties  entitled,  and  to  ascertain  the  value  of  the  estate. 
And  if  the  estate  can  be  divided  without  loss  or  injury  to  the  par- 
ties, the  commissioners  are  required  to  make  partition  of  the  same. 
And  if  they  shall  determine  that  the  estate  cannot  be  divided  without 
loss,  they  shall  make  return  to  the  county  court  of  their  judgment} 
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and  the  reasons  upon  which  the  same  is  fonned,  and  also  the  real 
value  of  the  estate.  And  if  the  judgment  of  the  commissioners  shall 
be  confirmed  by  the  county  court,  then  the  eldest  son,  child,  or  persons 
entitled,  if  of  age,  shall  have  the  election  to  take  the  whole  of  the 
estate,  and  pay  to  the  others  their  just  proportion  of  the  value  in 
money ;  and  on  the  refusal  of  the  eldest  child,  the  same  election  is 
given  in  succession  to  the  other  children,  or  persons  entitled,  who  are 
of  age ;  and  if  all  refuse,  the  estate  is  to  be  sold  under  the  direction 
of  the  commissioners,  and  the  purchase-money  divided  among  the 
several  persons  entitled,  according  to  their  respective  titles  to  the  es- 
tate. But  if  all  the  parties  entitled  shall  be  minors  at  the  death  of 
the  intestate,  the  estate  shall  not  be  sold  until  the  eldest  arrives  to 
age,  and  the  profits  of  the  estate  shall  be  equally  divided  in  the 
mean  time. 

The  principal  objection  raised  to  the  title  of  the  defendant  below, 
and  indeed  the  only  one  that  presents  any  difficulty,  is,  that  upon  the 
trial  of  this  cause  it  was  proved  that  none  of  the  heirs  of  Robert 
Tolmie  had  arrived  at  age  when  the  sale  was  made ;  and  how  far 
this  will  affect  the  sale,  will  depend  upon  the  question,  whether  the 
•  proceedings  on  the  partition,  when  brought  up  in  this  collateral  way, 
were  open  to  an  inquiry  into  that  fact  Did  the  jurisdiction  of  the 
court  over  the  subject-matter  of  the  proceedings  depend  upon  that 
fact ;  or,  if  true,  was  it  matter  of  error,  and  to  be  corrected  only  on 
appeal  ? 

It  is  to  be  borne  in  mind,  that  no  such  fact  appears  on  the  face  of 
these  proceedings ;  but  on  the  contrary,  from  what  is  stated, 
[  *  165  ]  it  may  reasonably  be  inferred  that  it  appeared  *  before  the 
court  that  one  of  the  heirs  was  of  age.  The  petition  pre- 
sented to  the  court  for  the  appointment  of  commissioners,  and  which 
was  the  commencement  of  the  proceedings,  in  setting  out  the  parties 
interested,  states  that  Robert  Tolmie  died  intestate,  leaving  the  fol- 
lowing children  and  heirs  at  law,  namely,  Margaret,  since  intermarried 
with  Francis  Beveridge,  and  Alice  Tolmie,  and  James  Tolmie,  which 
said  Alice  and  James  are  infants,  under  the  age  of  twenty-one  years. 
Why  9pecially  allege  that  these  two  were  minors,  if  Margaret  was 
also  a  minor  ?  Every  reasonable  intendment  is  to  be  made  in  favor 
of  the  proceedings ;  and  their  allegation  in  the  petition  will  fairly 
admit  of  the  conclusion,  that  the  petitioners  intended  to  assert  that 
Alice  and  James  only  were  under  age.  The  age  of  the  heirs  was,  at 
all  events,  a  matter  of  fact  upon  which  the  court  was  to  judge ;  and 
the  law  nowhere  requires  the  court  to  enter  on  record  the  evidence 
upon  which  they  decided  that  fact  And  how  can  we  now  say,  but 
that  the  court  had  satisfactory  evidence  before  it  that  one  of  the  heirs 
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was  of  age.  If  it  was  so  stated  in  terms  on  the  face  of  the  proceed- 
ings, and  even  if  the  jurisdiction  of  the  court  depended  upon  that  fact, 
it  is  by  no  means  clear  that  it  would  be  permitted  to  contradict  it,  on 
a  direct  proceeding  to  reverse  any  order  or  decree  made  by  the  court 
But  to  permit  that  fact  to  be  drawn  in  question,  in  this  collateral 
way,  is  certainly  not  warranted  by  any  principle  of  law. 

But^  independent  of  these  considerations,  the  jurisdiction  of  the 
court  over  the  subject-matter  of  the  proceedings  suflSciently  appears. 
It  did  not  depend  on  the  fact  that  one  of  the  heirs  was  of  age.  But, 
according  to  the  express  terms  of  the  act,  it  attaches  when  the  an- 
cestor dies  intestate,  and  any  of  the  persons  entitled  to  his  estate  is  a 
minor.  The  petition  states  that  Robert  Tolmie,  late  of  the  county 
of  Washington,  died  intestate,  seised  in  fee  of  lot  No.  14,  in  square 
No.  290,  leaving  Alice  Tolmie  and  James  Tolmie,  two  of  his  chil- 
dren, and  heirs  at  law,  under  the  age  of  one  and  twenty  years.  And 
whether  Margaret  Beveridge,  his  other  child  and  heir,  was  of  age  or 
not,  was  immaterial,  as  it  respected  the  jurisdiction  of  the 
court  That  fact  could  only  become  *  material  in  case  the  [  *  166  ] 
land  was  not  susceptible  of  a  division,  without  injury  or  loss 
to  .the  parties.  If  it  could  be  divided  without  injury,  the  commis- 
sioners were  required  to  divide  it,  although  all  the  heirs  were  minora. 
The  materiality  of  the  inquiry,  whether  any  one  of  the  heirs  was  of 
age,  was  altogether  contingent,  and  might  never  arise.  And  at  all 
events,  must  depend  upon  the  report  of  the  commissioners,  whether 
or  not  the  property  might  be  divided  witlaout  injury.  This  must, 
necessarily,  therefore,  be  an  inquiry  arising  in  the  course  of  tha  pro- 
ceedings, and  after  the  jurisdiction  of  the  court  attached. 

With  respect  to  the  other  exceptions,  it  would  be  difficult  to  sus- 
tain them  if  the  proceedings  were  before  this  court  on  a  direct  appeat 
No  more  could  be  required  than  to  set  forth  enough  to  show  the  juris- 
diction of  the  court,  and  a  substantial  compliance  with  the  require- 
ments of  the  law.  In  June  term,  1814,  the  court  confirmed  the  report 
of  the  commissioners,  that  the  property  would  not  admit  of  a  division, 
and  ordered  a  sale  thereof,  prescribing  the  terms,  namely,  one  fourth 
cash,  and  the  other  three  fourths  on  a  credit  of  three,  six,  and  nine 
months,  taking  bonds,  vidth  good  security  to  the  heirs  according  to 
their  several  rights,  bearing  interest  from  the  day  of  s^e.  On  the 
15th  of  June,  1815,  after  the  expiration  of  the  time  of  credit  ordered 
by  the  court  to  be  given,  the  commissioners  report  a  sale  of  the  lot  to 
the  defendant  below  for  ^1,105,  and  that  the  purchase-money  and 
interest  had  all  been  paid,  and  they  request  that  the  sale  may  be  rati- 
fied,  and  they  directed  to  distribute  the  money  and  make  a  convey- 
ance to  the  purchaser.     It  is  objected  that  it  does  not  appear  that 
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bonds  were  given  to  the  heirs,  according  to  the  order  of  the  court  and 
the  directions  of  the  act  of  1799.  But  this  objection  c^^nnot  certainly 
be  considered  of  any  importance,  after  the  money  had  been  paid  by 
the  purchaser,  and  the  report  ratified  and  confirmed  by  the  court,  and 
the  commissioners  directed  to  make  a  deed  to  the  purchaser.  But  it 
is  said  this  was  a  conditional  ratification,  and  not  to  take  effect  until 
receipts  from  the  parties  entitled  to  the  money  were  produced  to  one 
of  the  judges  of  the  court.  Suppose  this  is  to  be  considered 
[  *  167  ]  a  conditional  *  ratification,  and  the  purchaser  not  entitled  to 
a  deed  uutU  the  condition  was  performed.  Where  is  the 
evidence  that  affords  any  inference  that  it  was  not  performed  ?  The 
receipts  were  to  be  produced  to  one  of  the  judges  of  the  court,  and 
was  not  a  matter  which  the  court  were  afterwards  to  sanction  or  pass 
any  order  upon.  It  was  not  a  judicial  act,  and  would  not  of  course 
be  made  matter  of  record.  And  the  deed  being  afterwards  given, 
affords  a  pretty  fair  inference  that  the  order  of  the  court  had  been 
complied  with. 

The  last  objection  is  that  the  deed  does  not  recite  the  commission, 
and  all  the  necessary  proceedings  thereon,  to  show  a  good  title. 

The  act  of  1799,  in  directing  the  commissioners  when  to  give 
deeds  to  purchasers,  has  the  general  provision  that  the  commission 
and  proceedings  thereon  shall  be  recited  in  the  preamble  of  the  deed. 
It  certainly  could  not  have  been  intended  that  the  commission  and 
all  the  proceedings  should  be  set  out  in  hcec  verbUj  and  the  substance 
of  them  is  recited,  which  is  all  that  could  be  necessary,  so  that  this 
exception  is  not  well  taken  as  to  the  matter  of  fact 

From  this  brief  notice  of  the  several  objections  which  have  been 
taken  to  these  proceedings,  it  will  be  seen  that,  in  the  opinion  of  this 
court,  the  last  three  are  unfounded,  and  could  not  be  sustained  even 
on  a  direct  appeal ;  and  the  first,  although  entitled  to  more  consider- 
ation, cannot  at  all  events  be  raised  when  the  proceedings  are  collat- 
erally drawn  in  question,  as  they  were  on  the  trial  of  this  cause. 

The  Maryland  cases  cited  in  the  argument,  and  reported  by  Harris 
and  Johnson,  vol.  5,  42,  130,  and  vol.  6, 156,  258,  do  not  throw  much 
light  upon  the  particular  questions  drawn  under  examination  in  this 
case.  Some  of  them,  however,  axe  very  strong  cases  to  show  how 
far  the  courts  of  that  State  will  go  to  sustain  bond  fide  titles  acquired 
under  sales  made  by  virtue  of  these  statutes.  The  rules  which  apply 
to  and  govern  titles  acquired  under  sales  made  by  order  of  orphans' 
courts,  and  courts  of  probate  in  the  States  where  such  regulations 
are  adopted,  are  applicable  to  the  case  now  before  the  court.  The 
case  of  M'Pherson  v.  Cunliff,  11  Serg.  &  Rawle,  429,  was 
[  *  16^  j  one    of  this  description,  and  brought    *  under  the   con- 
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fiideration  of  the  supreme  court  of  Pennsylvania,  the  effect  of  a 
decree  of  the  •  orphans'  court,  in  matters  within  its  jurisdiction,  al- 
though founded  in  a  mistake  of  facts.  And  in  the  discussion  of 
that  question,  which  is  gone  into  very  much  at  large,  rules  are  laid 
down  which  have  a  strong  bearing  upon  the  present  case.  When 
there  is  a  fair  sale,  say  the  court,  and  the  decree  executed  by  a  con- 
veyance from  the  administrator,  the  purchaser  will  not  be  bound  to 
look  beyond  the  decree,  if  the  facts  necessary  to  give  the  court  juris- 
diction appear  on  the  face  of  the  proceedings.  After  a  lapse  of 
years,  presumptions  must  be  made  in  favor  of  what  does  not  appear. 
If  the  purchaser  was  responsible  for  the  mistakes  of  the  court,  in 
point  of  fact,  after  they  had  adjudicated  upon  the  facts,  and  acted 
upon  them,  these  sales  would  be  snares  for  honest  men.  The  pur- 
chaser is  not  bound  to  look  further  back  than  the  order  of  the  court. 
He  is  not  to  see,  whether  the  court  w^as  mistaken  in  the  facts  of  debts 
and  children.  That  the  decree  of  an  orphans',  court,  in  a  case  within 
its  jurisdiction,  is  reversible  only  on  appeal,  and  not  collaterally  in 
another  suit. 

In  Perkins  v.  Fairfield,  11  Mass.  227,  in  the  supreme  judicial  court 
of  Massachusetts,  it  was  held,  that  a  title  under  a  sale  by  adminis- 
tration, by  virtue  of  a  license  from  the  court  of  common  pleas,  was 
good  against  the  heirs  of  the  intestate,  although  the  license  was 
granted  upon  a  certificate  of  the  judge  of  probates,  not  authorized 
by  the  circumstances  of  the  case.  The  court  said  the  license  was 
granted  by  a  court  having  jurisdiction  of  the  subject.  K  that  juris- 
diction was  improvidently  exercised,  or  in  a  manner  not  warranted 
by  the  evidence  from  the  probate  court,  yet  it  is  not  to  be  corrected 
at  the  expense  of  the  purchaser,  who  had  a  right  to  rely  upon  the 
order  of  the  court  as  an  authority  emanating  from  a  competent  juris- 
diction. The  case  of  Elliot  v.  Piersoll,  1  P.  340,  decided  in  this  court 
at  the  last  term,  has  been  referred  to  by  the*  counsel  for  the  defendant 
in  error,  as  containing  a  doctrine  that  will  let  in  every  possible  objec- 
tion that  can  be  made  to  these  proceedings. 

The  observation  relied  upon  is :  "  But  we  cannot  yield  an 
•  assent  to  the  proposition  that  the  jurisdiction  of  the  county  [  *  169  j 
court  could  not  be  questioned  when  its  proceedings  were 
brought  collaterally  before  the  circuit  court."  This  remark  was  only 
in  answer  to  the  argument  which  had  been  urged  at  the  bar,  that  the 
circuit  court  could  not  question  the  jurisdiction  of  the  county  court 
That  it  was  so  intended,  is  obvious  from  what  immediately  follows : 
"  We  know  nothing  in  the  organization  of  the  circuit  courts  of  the 
Union,  which  can  contradistinguish  them  from  other  courts  in  this 
respect."     And  th^  limitation  upon  the  extent  of  the  inquiry,  when 
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the  proceedings  are  brought  collaterally  before  the  court,  is  explicitly 
laid  down.  ^'  We  agree  that  if  the  county  court  had  jurisdictioni  its 
decisions  would  be  conclusive.  When  a  court  has  jurisdiction,  it 
has  a  right  to  decide  every  question  that  occurs  in  the  cause,  and 
whether  its  decisions  be  correct  or  not,  its  judgment,  until  reversedi 
is  regarded  as  binding  in  every  other  court  But  if  it  acts  without 
authority,  its  judgments  and  orders  are  regarded  as  nullities.  They 
are  not  voidable,  but  simply  void ;  and  form  no  bar  to  a  recovery 
sought  in  opposition  to  them,  even  prior  to  a  reversaL" 

This  is  the  clear  and  well-settled  doctrine  of  the  law,  and  applies 
to  the  case  now  before  the  court  The  jurisdiction  of  the  court  (un- 
der whose  order  the  sale  was  made)  over  the  subject-matter  appears 
upon  the  face  of  the  proceedings,  and  its  errors  or  mistakes,  if  any 
were  committed,  cannot  be  corrected  or  examined  when  brought  up 
collaterally,  as  they  were  in  the  circuit  court 

The  judgment  of  the  court  below  must,  accordingly,  be  reversed, 
and  the  record  sent  back  with  directions  to  the  court  to  enter  judg- 
ment for  the  defendant 

6P.691;  10F.449;  14F.699,614;  16P.71;  2H.819;  8H.495;  18  H.  497; 

22H.1;  2Wal.828. 


Thomas  F.  Townsley,  Plaintiff  in  Error,  i;.  Joseph  K.  SumealLi 

Defendant  in  Error. 

2  P.  170. 

A  protest  bj  a  notary  is  cridenoe  of  tho  dishonor  of  a  bill  of  oxchang«,  drawn  in  Kentnck/ 

on  a  porson  in  Mow  Orleans,  in  the  State  of  Louisiana. 
A  parol  promise  to  accept  a  particular  bill,  made  to  the  payee,  for  a  yalnablc  consideration, 

moving  from  him  to  the  drawee,  binds  the  promisor,  whether  the  bill  had  been  drawn 

when  the  prombe  was  made  or  noL    It  is  an  original  promise,  and  not  within  the  statnta 

of  frauds. 
The  facts  that  tho  payee  knew  the  drawer,  had  no  funds  in  the  hands  of  the  drawee,  and 

intended  to  apply  the  bill  to  pay  a  debt  for  which  the  drawer  was  also  liable,  do  not  affect 

the  case. 

The  case  b  stated  in  the  opinion  of  the  court 

Coxe^  for  the  plaintiff. 
Nicholas^  for  the  defendant 

I  *  174  J      *  Stoby,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Kentucky.  The  original  action  was  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error,  as  one  of  the  firm  of  Thomas  F 
Townsley  and  Co.,  to  recover  the  amount  of  a  bill  of  exchange, 
drawn  at  Maysvilie  in  Kentucky,  on  the  27th  of  November,  1837,  by 
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one  Richard  S.  Waters,  on  Messrs.  Townsley  and  Co.,  at  New  Or- 
leans, at  one  hundred  and  twenty  days  after  date  for  (2,000,  payable 
to  Sumrall  or  order,  which  had  been  dishonored  by  the  drawees. 

The  declaration  contained  various  counts,  some  of  which  alleged 
an  actual  acceptance  of  the  bill  and  non-payment  thereof  at  matu- 
rity, others  a  promise  by  the  drawees  to  accept  and  pay  the  bill  when 
drawn,  if  the  original  plaintiff  would  purchase  the  same  from  the 
drawer.  The  cause  was  tried  upon  the  general  issue,  and  a  verdict 
was  found  for  the  original  plaintiff  for  (2,860,  upon  which  he  obtained 
judgment.  A  bill  of  exceptions  was  taken  at  the  trial,  upon  which 
the  questions  are  presented,  which  have  been  argued  at  the  bar. 

The  bill  of  exceptions  stated  that  the   plaintiff  offered  in   evi- 
dence the  bill  of  exchange  and  the  protest  of  the  notary 
•  public  at  New  Orleans,  to  which  evidence  the  defendant  [  *  175  ] 
objected,  but  the  court  admitted  the  testimony. 

Evidence  was  then  ^ven,  by  the  testimony  of  John  Sumrall,  the 
plaintiff's  brother,  to  show  that,  in  a  conversation  between  the  plain- 
tiff and  the  defendant,  relative  to  some  shipments  which  Richard  S. 
Waters  proposed  to  make  to  the  firm  of  Thomas  F.  Townsley  and 
Ck).,  and  bills  to  be  drawn  against  them,  when  the  plaintiff  said  he 
feared  the  bills  would  not  be  honored  and  paid,  Thomas  F.  Townsley 
told  the  plaintiff  that  the  firm  would  accept  the  bills  of  Waters,  for 
(4,000,  and  pay  them  at  maturity.  The  plaintiff  stated  he  wished 
to  pay  a  debt  in  Philadelphia  with  the  bills,  and  the  produce  to  be 
shipped  by  Waters  might  not  arrive  in  time  to  provide  for  them ;  to 
which  Townsley  replied  that,  if  Waters  would  draw  a  bill  or  bills  to 
the  amount  not  exceeding  (4,000,  such  bill  or  bills  should  be  accepted 
and  paid,  whether  the  produce  arrived  or  not.  Waters  and  the  plain- 
tiff had  been  in  partnership  before  the  conversation,  but  the  partner- 
ship, at  the  time  it  took  place,  had  been  dissolved.  Richard  S. 
Waters  testified  that  he  had  drawn  the  bill  for  (2,000,  upon  which 
the  suit  was  brought,  and  another  for  the  same  amount.  That  in  a 
conversation  with  the  plaintiff  before  the  bills  were  drawn,  the  plain- 
tiff wished  him  to  draw  for  (4,000 ;  he  said  he  was  afraid  to  draw 
for  (4,000,  and  the  plaintiff  told  him  Townsley  had  said  he  would 
pay  one  draft  for  (2,000  whether  the  produce  to  be  shipped  arrived 
in  time  or  not ;  and  he  agreed  to  draw  for  (2,000,  and,  after  some 
hesitation,  he  drew  the  other  bill  for  (2,000 ;  lM)th  bills  being  drawn 
in  favor  of  Sumrall ;  and  it  was  perfectly  understood  between  them 
that  he  had  no  funds  in  the  hands  of  the  drawees,  and  that  the  bills 
were  to  be  sent  to  Philadelphia  to  discharge  debts  due  by  the  plain- 
tiff and  himself  as  partners,  to  Toland  and  Rockhill  and  to  others ; 
and  the  plaintiff  a^eed  to  help  him  to  meet  one  of  the  bills,  if  he 
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should  be  unable  to  pay  both.  He  gave  the  plaintifT  the  bills  for 
$4,000  of  partnership  goods  taken  by  him  at  the  dissolution  of  the 
partnership.  That  the  p<irtnership  accounts  were  not  settled ;  and 
he  received  no  other  consideration  for  the  bills  than  the 
[  •  176  ]  receipt  of  the  *  $4,000  of  partnership  goods.  He  furnished 
Thomas  F.  Townsley  and  Co.  with  produce  enough  to  pay 
one  of  the  drafts,  and  they  paid  one  of  them.  Townsley  and  Co.  had 
no  funds  or  effects  in  their  hands  belonging  to  him.  On  the  dissolu- 
tion of  the  p£ui:nership  he  understood  the  plaintiff  was  to  wind  up 
the  concern  and  pay  the  debts. ' 

The  defendant  then  offered  in  evidence  the  record  of  a  suit  of  To- 
land  and  Rockhill  against  Sumrall  and  Waters,  which  was  objected 
to,  and  the  objection  sustained  by  the  court. 

The  deposition  of  Langhorne  was  then  read,  stating  that,  in  1819, 
he  heard  Waters  say  his  credit  was  better  abroad  than  at  home,  for 
Townsley  had  promised  to  accept  for  him  for  $4,000,  for  SumraU, 
whether  his  produce  got  down  in  time  or  not. 

Evidence  was  also  given  to  show  that,  shortly  after  the  bills  of  ex- 
change were  drawn.  Waters  became  totally  insolvents 

The  deposition  of  Samuel  D.  Lucas  was  read  on  the  part  of  the 
plaintiff  He  stated  that  he  heard  Townsley  assure  the  plaintiff  that 
the  drafts  of  Waters,  to  the  amount  of  $4,000,  which  Waters  pro- 
posed to  let  the  plaintiff  have  to  be  drawn  by  Waters  on  the  house 
of  Thomas  F.  Townsley  and  Co.,  of  New  Orleans,  at  120  days  after 
date,  should  be  paid.  The  plaintiff  consented  to  take  the  drafts,  with 
considerable  reluctance,  for  fear  of  accident ;  upon  which  Townsley 
assured  him  the  drafts  should  be  honored,  whether  the  produce  to  be 
shipped  by  Waters  arrived  or  not.  Upon  the  faith  of  Townsley^s 
accepting  for  Waters,  the  biUs  were  received,  and  the  plaintiff  ad- 
vanced large  quantities  of  merchandise  and  other  articles. 

The  plaintiff  prayed  the  following  instruction  to  the  jury,  which 
W£ks  giv^n,  and  to  which  the  defendant  excepted :  That  if  they  shall 
believe,  from  the  evidence  in  this  case,  that  the  defendant,  Townsley, 
promised,  for  himself  and  company,  to  Sumrall,  that  they  would 
honor,  accept,  or  pay  bills  drawn  on  them  by  Waters,  to  the  amount 
of  $4,000,  and  that  Sumrall  did,  immediately  thereafter,  or  within  a 
reasonable  time,  upon  the  credit  of  said  promise,  purchase  bills  drawn 
by  Waters  accordingly,  to  the  amount  of  $4,000,  and  that 
[  •  177  ]  the  bill  in  thf  *  declaration  mentioned  is  one  of  the  bills  so 
purchased,  then,  that  the  plaintiff  upon  the  evidence  is  en- 
titled to  recover ;  whether  the  purchase  was  made  before  or  after  the 
drawing  of  said  bills,  or  whether  they  were  drawn  for  a  preexisting 
debt)  or  drawn  and  sold  for  any  other  good  and  valuable  consideration. 
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The  defendant  then  asked  the  court  to  instruct  the  jury :  1.  That, 
if  they  beliere,  from  the  evidence,  that  the  defendant,  by  parol,  stated 
that  he  would  accept  a  bill  or  bills  to  the  amount  of  $4,000,  before 
the  bills  were  drawn,  and  before  the  defendant  had  received  the 
amount  or  any  part  of  it,  under  the  expectation  and  belief  that  the 
drawer,  Richard  S.  Waters,  would  put  funds  into  his  hands  to  take 
up  the  bills  at  maturity ;  and  that  the  plaintiff  knew  that  the  said 
Richard  had  no  funds,  but  made  the  promise  in  anticipation  of  such 
funds,  and  that  no  funds  to  take  up  the  bill  were  placed  in  the  hands 
of  the  defendants  or  either  of  them,  to  take  up  the  bill,  nor  had  the 
drawer  any  funds  in  the  hands  of  the  drawee  to  draw  upon ;  that 
tiiey  should  find  for  the  defendant;  provided  the  jury  further  find 
that  the  plaintiff  and  R.  S.  Waters,  the  drawer,  were  partners  in 
trade,  and  as  such  were  indebted  on  their  partnership  account  to  To- 
land  and  Rockhill ;  and  that  the  bill  was  drawn  by  the  said  WaterQ 
in  favor  of  the  plaintiff,  with  a  view  to  raise  funds,  or  to  be  passed 
in  direct  payment  of  a  joint  debt  due  as  aforesaid ;  and  that  the  said 
bill,  with  this  object  and  view,  and  in  pursuance  of  an  agreement 
between  drawer  and  plaintiff,  was  passed  to  the  credit  of  the  drawer 
and  plaintiff  to  Toland  and  Rockhill. 

2.  That  if  they  believe  the  said  bill  was  drawn  to  pay  a  partnership 
debt,  as  stated  by  R.  S.  Waters,  they  ought  to  find  for  the  defendants. 

3.  That  if  they  beUeve  the  bill  was  drawn  by  Waters  in  favor  of 
Sumrall,  to  be  assigned  to  Toland  and  Rockhill,  in  payment  of  a 
partnership  debt,  due  by  Waters  and  Sumrall  to  Toland  and  Rock- 
hill, and  that  said  bill  was  thus  assigned  to  Toland  and  Rockhill ;  and 
if  they  also  believe  that  said  Waters  and  Sumrall  have  not  settled 
their  partnership,  that  then  they  shoulid  find  for  the  defendant 

4.  That  if  they  believe  from  the  evidence  that  the  drawer, 

•  Richard  S.  Waters,  was  informed  by  Townsley,  before  [  *  178  J 
he  drew  the  bills  offered  in  evidence,  that  he  might  draw 
for  $4|000,  and  that  he  would  accept  and  take  up  $2,000,  whether  he, 
the  said  Waters,  got  on  in  time  to  take  it  up  or  not ;  and  that  he 
would  accept  and  take  up  the  other  bill  if  funds  were  placed  or 
forwarded  to  the  house  in  New  Orleans  to  take  it  up  with,  and  that 
when  the  said  Richard  S.  Waters  drew  the  bills,  that  he  hesitated  for 
fear  he  could  not  get  to  New  Orleans  in  time  with  the  means  to  take 
up  both  bills,  until  it  was  agreed  between  Sumrall  and  him,  that  they 
would  risk  both  bills ;  and  if  Waters  was  not  able  to  take  up  both  at 
maturity,  that,  as  to  the  one  Townsley  would  not  accept,  he  Sumrall^ 
would  assist  the  said  Waters  with  funds  to  take  it  up  with  at  maturity; 
and  that  Sumrall  did,  at  the  time  of  drawing  the  bills  as  aforesaid,  state 
to  Waters  that  Townsley  promised  him  that  he  would  accept  one  of 
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the  bills  unconditionally,  and  the  other,  if  in  funds ;  and  that  Towns- 
ley  and  Co.  did  accept  and  pay  at  maturity  one  of  the  Mils,  and  had 
not  funds  of  Waters  or  of  the  plaintiff  to  pay  the  other  at  maturity ; 
that  they  ought  to  find  for  the  defendant. 

5.  That  a  demand  of  the  amount  of  said  bill  at  New  Orleans  was 
necessary  to  enable  the  plaintiff  to  maintain  the  suit,  and  that  the 
protest  of  the  notary  is  not  evidence  of  such  demand. 

6.  That  a  parol  promise  to  pay  a  non-existing  bill,  since  the  statute 
of  frauds,  is  not  obligatory  and  binding. 

To  all  which  opinions  of  the  court :  1.  In  permitting  plaintiff  to 
read  said  protest.  2.  In  infusing  defendant  leave  to  read  said  record. 
8.  In  giving  the  instructions  asked  by  plaintiff  4.  In  refusing  the 
instructions  asked  by  defendant ;  the  defendant  excepted. 

The  first  question  that  arises  is  upon  the  admissibility  of  the  pro- 
test of  the  notary  public  at  New  Orleans,  as  propf  of  the  dishonor  of 
the  bill.  The  protest  is  for  non-payment  for  want  of  funds ;  and  it 
does  not  appear  that  there  had  been  any  prior  protest  for  non-accept- 
ance. Bills  of  exchange  payable  at  a  given  time  after  date, 
[  •  179  ]  need  not  be  presented  *  for  acceptance  at  all ;  and  pay- 
ment may  at  once  be  demanded  at  their  maturity.  The 
objection  now  made  does  not  turn  upon  this  point,  but  upon  the 
point  that  the  present  is  not  a  foreign  but  an  inland  bill  of  exchange ; 
being  drawn  in  Kentucky,  and  payable  at  New  Orleans  in  Louisiana ; 
and  that  a  notarial  protest  is  not  in  such  cases  evidence  of  a  demand 
and  refusal  of  payment.  We  do  not  think  it  necessary  in  this  case 
to  decide  whether  a  bill  drawn  in  one  State,  upon  persons  resident  in 
another  State  within  the  Union,  is  to  be  deemed  a  foreign  or  an  inland 
bill  of  exchange.  Foreign  it  certainly  is  not,  if  by  such  appellation  is 
understood  a  bill  drawn  upon  a  country  under  a  totally  distinct  and 
independent  sovereignty  and  allegiance.  Inland  it  is  not,  if  by  that  ap- 
pellation is  understood  a  bill  drawn  in  o.ie  part  of  a  territory,  on  another 
part,  exclusively  under  the  same  municipal  laws,  and  exclusively  gov- 
erned by  the  same  sovereign  power.  It  would  seem  to  constitute  an  in- 
termediate case.  Different  tribunes  in  the  United  States,  of  great  re- 
spectability, have,  however,  differed  upen  the  question ;  and  it  may 
well  be  left  for  a  final  decision,  until  it  constitutes  the  very  turning  point 
of  the  judgment.  3  Kent's  Comm.  63 ;  Buckner  v.  Finlay,  post^  686. 
It  is  admitted,  that  in  respect  to  foreign  bills  of  exchange,  the  no- 
tarial certificate  of  protest  is  of  itself  sufficient  proof  of  the  dishonor 
of  a  bill  without  any  auxiliary  evidence.  It  has  been  long  adopted 
into  the  jurisprudence  of  the  common  law,  upon  the  ground  that 
such  protests  are  required  by  the  custom  of  merchants ;  and  being 
founded  in  public  convenience,  they  ought  everywhere  to  be  allowed 
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as  evidence  of  the  facts  which  they  purport  to  state.  The  nego- 
tiability of  such  bills,  and  the  facility  as  well  as  certainty  of  the 
proof  of  dishonor,  would  be  materially  affected  by  a  different  course ; 
a  foreign  merchant  might  otherwise  be  compelled  to  rely  on  mere 
parol  proof  of  presentment  and  dishonor,  and  be  subjected 
to  many  chances  of  delay,  and  *  sometimes  to  absolute  loss,  [  *  180  ] 
from  the  want  of  sufficient  means  to  obtain  the  necessary 
and  satisfactory  proofs.  The  rule,  therefore,  being  founded  in  public 
convenience,  has  been  ratified  by  courts  of  law  as  a  binding  usage. 
But  where  parties  reside  in  the  same  kingdom  or  country,  there  is 
not  the  same  necessity  for  giving  entire  verity  and  credit  to  the  nota- 
rial protest.  The  parties  may  produce  the  witnesses  upon  the  stand, 
or  compel  them  to  give  their  depositions.  And  accordingly,  even  in 
cases  of  foreign  biUs  drawn  upon  and  protested  in  another  country, 
if  the  protest  has  been  made  in  the  country  where  the  suit  is  brought, 
courts  of  justice  sitting  under  the  common  law  require  that  the 
notary  himself  should  be  produced  if  within  the  reach  of  process, 
and  his  certificate  is  not  per  se  evidence.  This  was  so  held  by  Lord 
Ellenborough,  in  Chesmer  v.  Noyes,  4  Campbell,  129. 

It  is  not  disputed  that,  by  the  general  custom  of  merchants  in  the 
United  States,  bills  of  exchange  drawn  in  one  State  on  another 
State,  are,  if  dishonored,  protested  by  a  notary ;  and  the  production 
of  such  protest  is  the  customary  document  of  the  dishonor.  It  is  a 
practice  founded  in  general  convenience,  and  has  been  adopted  for 
the  same  reasons  which  apply  to  foreign  bills  in  the  strictest  sense. 
The  distance  between  some  of  these  States,  and  the  difficulty  of  ob- 
taining other  evidence,  is  far  greater  than  between  England  and 
France,  or  between  the  continental  nations  of  Europe,  where  the 
general  rule  prevails.  We  think,  upon  this  ground  alone,  the  reason 
for  admitting  foreign  protests  would  apply  to  cases  like  the  present, 
and  furnish  a  just  analogy  to  govern  it.  There  is  as  little  doubt 
that  such  is  the  custom  in  relation  to  bills  drawn  on  New  Orleans, 
where  the  jurisprudence  of  the  civil  law  mainly  prevails,  and  under 
which  acts  of  this  sort  are  generally  verified  by  notaries.  The  act 
of  Kentucky  of  1798,  c  67,  2  Littell's  Statutes,  101,  also  recognizes 
the  propriety,  if  not  the  indispensable  necessity  of  a  protest,  not 
only  in  the  cases  of  foreign  bills  generally,  but  of  all  bills  drawn  on* 
any  persons  out  of  the  State,  or  within  any  other  of  the  United 
States ;  providing  '^  that  the  same  being  returned  back  un- 
paid with  •  a  legal  protest,  the  drawer  and  aU  others  con-  [  *  181  ] 
cemed  shall  pay  the  contents,  &c.,  with  legal  interest  firom 
the  time  the  said  bill  or  bills  were  protested,  the  charges  of  protest, 
and  ten  per  cent  advance  for  the  damage,  &c."     The  contract  fat 
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the  acceptance  and  honor  of  the  present  bill  was,  if  made  at  all, 
made  in  Kentucky,  and  was  to  be  governed  by  its  laws ;  even  sup- 
posing that  the  question  whether  it  amounted  to  an  acceptance  or 
not,  was  to  be  governed  by  the  law  of  Louisiana,  where  the  contract 
was  to  be  executed.  So  that  in  either  view  of  the  matter,  upon  the 
general  custom  of  merchants,  or  the  lex  loci  contractus^  we  think  the 
protest  was  rightly  admitted  in  evidence.  Wherever  a  protest  is 
required  to  fix  the  title  of  the  parties,  or  by  the  custom  of  merchants 
is  used  to  establish  a  presentment  or  dishonor  of  a  bill,  it  is  competent 
evidence  between  the  parties,  who  contract  with  reference  to  the  pre- 
sentment and  dishonor  of  such  bill.  And  there  is  no  doubt  that  it  was 
material  for  this  purpose  under  some  of  the  counts  in  the  declaration. 

The  next  objection  is  to  the  rejection  of  the  record  of  the  action 
of  Toland  and  Rockhill  r.  Sumrall  and  Waters.  That  was  a  suit 
between  other  parties,  and  falls  within  the  general  rule  of  res  inter 
alios  acta^  and  on  that  account  was  in  our  judgment  rightly  rejected. 

The  remaining  objections  arise  from  the  instruction  given  by  the 
court  to  the  jury,  on  the  prayer  of  the  plaintiff,  and  to  the  refusal  of 
the  court  to  give  the  instructions  prayed  for  by  the  defendant. 

The  instruction  given  by  the  court  upon  the  plaintiff's  prayer,  is 
not  understood  to  involve  any  other  difficulty  than  that  it  states  that 
the  plaintiff  would  be  entitled  to  recover,  "  whether  the  purchase 
was  made  before  or  after  drawing  of  said  bills,  or  whether  they 
were  drawn  for  a  preexisting  debt,  or  drawn  and  sold  for  any 
other  good  and  valuable  consideration."  We  cannot  perceive 
any  sound  legal  objection  to  this  instruction.  If  a  person  under- 
take, in  consideration  that  another  will  purchase  a  bill  already 
drawn,  or  to  be  thereafter  drawn,  and  as  an  inducement  to  the 
purchase  to  accept  it,  and  the  bill  is  drawn  and  purchased  upon 
the  credit  of  such  promise,  for  a  sufficient  consideration, 
[  *  182  ]  *  such  promise  to  accept  is  binding  upon  the  party.  It  is 
an  original  promise  to  the  purchaser,  not  merely  a  promise 
for  the  debt  of  another;  and  having  a  sufficient  consideration  to 
support  it  in  reason  and  justice,  as  well  as  in  law,  it  ought  to  bind 
him.  It  is  of  no  consequence  thai  the  direct  consideration  moves  to 
a  third  person,  as  in  this  case  to  the  drawer  of  the  bill ;  for  it  moves 
'from  the  purchaser,  and  is  his  inducement  for  taking  the  bill.  He 
pays  his  money  upon  the  faith  of  it,  and  is  entitled  to  claim  a  fulfil- 
ment of  it.  It  is  not  a  case  falling  within  the  objects  or  the  mis- 
chiefs of  the  statute  of  frauds.  K  A  says  to  B,  pay  so  much  money 
to  C,  and  I  will  repay  it  to  you,  it  is  an  original  independent  prom- 
ise ;  and  if  the  money  is  paid  upon  the  faith  of  it,  it  has  been 
always  deemed  an  obligatory  contract,  even  though  it  be  by  parol ; 
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because  there  is  an  original  consideration  moving  between  the  im- 
mediate parties  to  the  contract.  Damage  to  the  promisee  constitutes 
as  good  a  consideration  as  benefit  to  the  promisor.  In  cases  not 
absolutely  closed  by  authority,  this  court  has  already  expressed  a 
strong  inclination  not  to  extend  the  operation  of  the  statute  of 
frauds,  so  as  to  embrace  original  and  distinct  promises,  made  by  dif- 
ferent persons  at  the  same  time  upon  the  same  general  consideration; 
lyWolf  V.  Rabaud,  1  P.  476.  Then,  again,  as  to  the  consideration, 
it  can  make  no  difference  in  law  whether  the  debt  for  which  the  bill 
is  taken  is  a  preexisting  debt,  or  money  then  paid  for  the  bill.  In 
each  c€ise  there  is  a  substantial  credit  given  by  the  party  to  the 
drawer,  upon  the  bill,  and  the  party  parts  with  his  present  rights  at 
the  instance  of  the  promisee,  whose  promise  is  substantially  a  new 
and  independent  one,  and  not  a  mere  guarantee  of  the  existing 
promise  of  the  drawer.  Under  such  circumstances  there  is  no  sub- 
stantial distinction,  whether  the  bill  be  then  in  existence,  or  be  drawn 
afterwards.  In  each  case  the  object  of  the  promise  is  to  induce  the 
party  to  take  the  bill  upon  the  credit  of  the  promise ;  and  if  he  does  so 
take  it,  it  binds  the  promisor.  The  question,  whether  a  parol  promise 
to  accept  a  non-existii^  bill  amounts  to  an  acceptance  of  the 
bill  when  *  drawn  is  quite  a  different  question,  and  does  not  [  *  183  ] 
arise  in  this  case.  If  the  promise  to  accept  were  binding,  the 
plaintiff  would  be  entitled  to  recover,  although  it  should  not  be  deemed 
a  virtual  acceptance ;  and  the  point  whether  it  was  an  acceptance  or 
not,  does  not  appear  to  have  been  made  in  the  court  below. 

The  instructions  prayed  for  on  behalf  of  the  defendant,  and  refused  by 
the  court,  present  several  objections  to  the  plaintiff's  right  of  recovery. 

The  first  is,  that  the  plaintiff  is  itot  entitled  to  recover  if  he  knew 
that  the  defendant,  at  the  time  of  taking  the  bill,  had  not  funds  of 
the  drawer  in  his  hands,  and  if  the  defendant's  promise  was  under 
the  expectation  of  receiving  funds,  and  he  did  not,  in  fact,  receive 
them  at  the  maturity  of  the  bill.  We  are  of  opinion  that  this  ob- 
jection is  unfounded  in  point  of  law.  If  the  drawee  have  no  funds 
in  his  hands,  and  the  fact  is  known  to  the  other  party,  and  yet  the 
inducement  to  take  the  bill  is  the  promise  of  the  drawee  to  accept  it, 
it  constitutes  a  valid  contract  between  the  parties,  if  there  is  a  pur- 
chase of  the  bill  upon  the  credit  of  such  promise.  The  acceptance 
of  the  drawee  of  a  bill  binds  him,  although  it  is  known  to  the  holder 
that  he  has  no  funds  in  his  hands.  It  is  sufficient  that  the  holder 
trusts  to  such  acceptance. 

Another  objection  is,  that  the  object  of  taking  the  bill  was  to  pay 
the  partneiship  debt  of  the  plaintiff  and  the  drawer,  (who  had  been 
partners  in  trade ;)  and  it  was  passed  in  pursuance  of  an  agreement 
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between  them,  to  a  creditor  of  the  firm,  who  subsequently  returned 
it  for  the  dishonor.  In  what  respect  this  changes  the  rights  of  the 
plaintiff,  as  to  the  defendant,  it  is  somewhat  difficult  to  perceive. 
There  was  evidence  in  the  case  to  show  that  the  plaintiff  was,  upon 
the  dissolution,  to  discharge  the  partnership  debts ;  and  also  thaty 
upon  the  faith  of  this  very  promise  of  the  defendant,  he  allowed 
partnership  property,  to  the  full  amount  of  the  bill,  to  pass  into  the 
drawer's  hands,  for  his  own  exclusive  use.  But,  independently  of 
this  evidence,  the  bill  itself  was  not  a  partnership  bill,  though  the 
drawer  and  the  plaintiff  had  been  partners.     On  the  contrary,  it  was 

to  be  drawn  on  the  sole  account  and  credit  of  the  drawer, 
[  *  184  ]  and  was  to  be  accepted  *  on  that  account ;  and  if  the  plain* 

tiff  took  the  bill  as  the  sole  bill  of  the  drawer,  on  the  credit 
of  the  defendant's  promise  to  accept  it,  for  a  valuable  consideration, 
the  use  to  which  he  should  apply  it,  whether  in  payment  of  joint 
debts  or  otherwise,  was  nothing  to  the  defendant.  It  in  no  respect 
changed  the  nature  of  his  own  undertaking.  The  receiving  of  such 
a  bill,  with  the  intent  to  apply  the  same  to  the  payment  of  a  partner- 
ship debt,  might  materially  affect  the  plaintiff;  and  we  see  that,  by 
the  subsequent  insolvency  of  the  drawer  and  his  parting  with  the 
partnership  effects,  it  did  seriously  affect  his  remedy  in  respect  to  his 
partner.  The  question  is  not  put  whether,  if  no  loss  had  been  sustained 
in  any  way,  the  plaintiff  would  have  been  entitled  to  recover  against 
the  defendant.  By  becoming  an  indorser  upon  the  bill,  he  incurred  a 
responsibility  to  those  to  whom  he  indorsed  it,  very  different  from  that 
which  he  incurred  to  them  as  creditors  of  the  partnership.  This  alone 
was  a  sufficient  consideration  to  support  the  promise  to  accept  It 
should  be  added,  that  the  application  of  the  bill  to  the  payment  of  debts 
constituted  no  part  of  the  ground  of  the  promise  of  the  defendant. 

Another  objection  is,  that  the  partnership  accounts  remain  unset- 
tled, and,  therefore,  the  plaintiff  ought  not  to  recover.  Surely,  this 
alone  is  not  sufficient  to  deprive  the  plaintiff  of  his  right  of  action* 
It  is  perfectly  consistent  with  this  state  of  facts,  that  the  plaintiff 
should  be  a  creditor  of  the  firm  to  an  extent  far  beyond  the  amount 
of  $4,000.  There  is  evidence  in  the  record,  froni  which  the  jury 
might  fairly  presume  that  such  was  the  case.  But  the  circumstance, 
that  the  accounts  of  the  partnership  were  unsettled,  is  put  as  of 
itself  sufficient  to  defeat  the  plaintiff's  recovery ;  which  it  cannot  be 
admitted  to  be,  if  in  any  possible  case,  consistently  with  that  fact^ 
he  might  have  sustained  any  loss  by  taking  the  bill  upon  the  faith  of 
the  defendant's  promise. 

Another  objection,  arising  out  of  the  fourth  instruction  prayed  foi 
by  the  defendant,  which  is  very  complicated  and  embarrassing  in  its 
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presentation,  is  the  effect  of  the  agreement  therein  supposed  between 
the  plaintiff  and  the  drawer  to  risk  both  the  bills ;  and  if 
the  defendant  should  not  accept  *  both,  then  that  the  plain-  [  *  185  ] 
tiff  would  assist  the  drawer  with  funds,  to  take  up  the  non- 
accepted  bill  at  maturity.  This  agreement  was  not,  in  the  slightest 
degree,  prejudicial  to  any  rights  of  the  defendant.  Its  object  was  to 
provide  funds,  in  the  event  of  a  non-fulfilment  of  the  promise  of  the 
defendant  to  accept  either  of  the  bills.  It  did  not  waive  or  vary  the 
defendant's  contract ;  and,  at  most,  could  be  considered  only  as  a 
collateral  agreement  of  the  parties,  forming  additional  private  induce- 
ments for  the  drawing  of  the  bilL 

The  same  instruction  includes  another  objection,  which  is,  that  if, 
from  the  evidence,  the  jury  should  believe  that  the  plaintiff  did,  at 
the  time  of  drawing  the  bills,  state  to  the  drawer  that  defendant 
promised  him  that  he  would  accept  one  of  the  bills  unconditionally, 
and  the  other,  if  in  funds ;  and  that  the  drawee  did  not  accept  and 
pay  at  maturity  one  of  the  bills,  and  had  not  funds  of  the  drawer  or 
of  the  plaintiff  to  pay  the  other  at  maturity,  that  they  ought  to  find 
for  the  defendant.  This  part  of  the  instruction  proceeds  altogether 
upon  the  ground,  that  the  mere  statement  of  the  plaintiff  to  the 
drawer,  that  the  promise  of  the  defendant  was  conditional,  was  a 
bar  to  the  recovery.  It  does  not  affect  to  state  that  if,  in  point  of 
fact,  the  promise  was  conditional,  such  would  and  ought  to  be  the 
result ;  but  that  it  was  sufficient  that  the  plaintiff  so  told  the  defend- 
ant, whether  the  fact  were  so  or  not.  In  our  judgment,  the  rights  of 
the  plaintiff  are  to  be  decided  by  the  fact,  whether  the  promise  was 
conditional  or  not,  and  not  by  the  mere  assertion  of  the  plaintiff 
His  assertion  might  properly  be  weighed  by  the  jury,  as  part  of  the 
evidence,  to  control  or  explain  it ;  but  their  verdict  ought  to  be  gov- 
erned by  their  belief  of  the  facts,  and  not  their  belief  that  a  particu- 
lar assertion  was  made. 

These  are  all  the  objections  which  have  been  urged  at  the  bar ; 
and  we  are  of  opinion  that  the  court  was  right  in  rejecting  the  in- 
structions prayed  for  by  the  defendant. 

The  judgment  is,  therefore,  to  be  affirmed,  with  costs. 

2P.186;  16P.290;  16  P.  1;  4H.262;  6H.6a;  22H.28. 


Lb  Rot,  Batabb,  and  Co.,  Plaintiffs  in  Error,  v.  George  JohnsoNj 

Defendant  in  Error. 

2  P.  186. 

A  pwrtj  in  an  action  of  assumpsitt  as  to  whom  the  suit  has  abated,  bj  reason  of  want  of  ser 
Tice  oi  the  writ,  is  a  competent  witness  for  his  co-defendant,  if  released  by  him. 
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Thongli  partnership  articles  do  not  name  the  firm,  if  the  books  are  kept  and  bills  and  adirer- 
tisemcnts  made  in  a  particalar  style,  as  B.  and  C,  this  becomes  the  name  of  the  firm  : 
and  thoagli  some  of  its  business  is  done  in  the  name  of  one  partner,  this  docs  not  render 
his  name  the  name  of  the  firm,  unless  the  Jnry  can  find  it  was  agreed  by  the  partners  it 
should  be  so. 

If  one  partner  draw  a  bill  in  his  own  name,  to  obtain  funds  to  pay  a  partnership  debt,  and 
so  applies  the  funds,  the  firm  is  not  liable. 

TuE  case  is  stated  in  the  opinion  of  the  court. 
Swann  and  Kei/y  for  the  plaintiffs. 

JoneSj  contra. 

[  *  192  ]       *  Washington,  J.,  delivered  the  opinion  of  the  court 

The  plaintiffs  instituted  an  action  of  debt,  under  the 
statute  of  Virginia,  in  the  circuit  court  of  the  District  of  Columbia 
for  the  county  of  Alexandria,  against  Jacob  Hoffman  and  the  defend- 
ant, upon  a  bill  of  exchange  drawn  by  the  said  Hoffman,  and  dated 
the  3d  of  January,  1824.  The  declaration  charges  that  the  said 
Jacob  Hoffman  and  George  Johnson  were  partners  in  the  business 
of  buying,  curing,  and  selling  pork  and.  bacon,  and  carried  on  their 
said  copartnership  business  under  the  name  and  firm  of  Jacob  Hoff- 
man ;  and  that  the  bill  of  exchange,  on  which  the  suit  is  brought, 
was  drawn  in  the  name  of  Jacob  Hoffman,  for  and  on  account  of 
the  said  firm,  and  was  sold  to  the  plaintiffs,  who  caused  it  to  be  pre- 
sented for  acceptance ;  and  that  the  same  was  duly  protested  for 
non-acceptance  and  non-payment,  of  which  due  notice  was  given  to 
the  defendants,  the  drawers.  The  writ  being  returned  "  no  inhabi- 
tant," as  to  Hoffman,  the  suit  abated  against  him. 

From  the  evidence  disclosed  in  a  bill  of  exceptions,  taken  by  the 
plaintiffs,  to  the  opinion  of  the  court,  the  case  appears  to  be  as 
follows :  — 

On  the  10th  of  December,  1823,  Jacob  Hoffman  and  the  defend- 
ant entered  into  articles  of  copartnership,  under  their  respective  sig- 
natures, to  commence  and  prosecute,  on  joint  account,  during  that 
winter,  the  business  of  purchasing,  salting  up,  and  smoking  pork. 
The  funds  necessary  to  the  accomplishment  of  the  objects,  intended 
to  be  borrowed  firom  the  banks  or  otherwise,  upon  the  paper  of  the 
said  George  Johnson,  to  be  indorsed  by  Hoffman,  or  in  such  other 
shape,  as  respected  the  paper  of  the  parties,  as  might  be  found  most 
suitable  to  the  object  intended ;  Johnson  agreeing,  in  consideration 
of  the  extraordinary  trouble  and  experience  which  Hofiman 
f  *  193  ]  would  devote  to  the  purchase  and  *  putting  up  of  tlie  pork, 
to  pay  two  thirds  of  the  interest  arising  or  growing  out  of 
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the  loan  which  should  be  made  for  the  business  contemplated.  It 
was  further  stipulated,  that  the  business  should  be  carried  on  -as  far 
as  the  parties  should  agree  and  could  command  the  funds  ;  and  that 
the  profits  and  loss  should  be  equally  divided  between  them.  No 
name  or  style  is  agreed  upon,  under  which  the  business  of  the  con- 
cern was  to  be  transacted ;  but  evidence  was  given  that,  after  the 
parties  commenced  their  operation  under  these  articles,  the  books  of 
the  concern  were  kept,  and  the  bills  and  accounts  were  made  out  at 
their  warehouse,  where  the  pork  was  cured  and  kept,  in  the  joint 
names  of  Hoffman  and  Johnson,  and  never  otherwise ;  and  that  they 
continued  to  be  so  kept  and  made  out  until  the  pork  was  sold.  They 
were  generally  known  in  Alexandria  as  partners  in  buying,  curing, 
and  salting  pork,  under  the  name  and  style  of  Hoffman  and  Johnson, 
in  which  they  acted  in  relation  to  the  business  of  the  concern  and 
advertised  in  the  newspapers. 

It  further  appears  that  besides  the  business  of  this  concern,  and 
during  the  same  period,  Hoffman  carried  on  the  business  of  a  sugar 
refiner,  of  a  buyer,  Salter,  and  seller  of  beef,  and  of  a  tobacconist ; 
and  the  defendant  that  of  a  grocer  and  commission  merchant,  in 
the  town  of  Alexandria. 

Notwithstanding  what  has  been  stated  as  to  the  name  by  which 
this  firm  was  known  in  Alexandria,  and  in  which  they  did  business 
at  their  warehouse,  it  seems  that  one  particular  branch  of  business 
was  conducted  solely  by  and  in  the  name  of  Hoffman  alone.  In 
December,  1823,  an  account  was  opened  in  the  Bank  of  Alexandria, 
which  the  cashier  understood  from  both  Hoffman  and  the  defendant, 
was  to  comprehend  both  the  cash  deposits  of  the  said  concern  in 
that  bank,  and  the  proceeds  of  notes  therein  discounted  to  raise 
'  money  for  the  use  of  the  firm.  This  account  was  opened  on  the 
third  of  the  month  just  mentioned,  into  which  a  trifling  balance 
against  Hoffman  upon  his  private  account,  before  kept  at  that  bank, 
was  transferred.  This  new  account  was  so  kept  that  no  money 
could  have  been  drawn  out  of  the  bank,  upon  that  account, 
except  upon  the  check  *  of  Hoffman,  in  whose  name  alone  [  *  194  ] 
all  the  checks  were  drawn.  Hoffman  had  likewise  long 
standing  accounts  in  his  own  name  in  two  other  banks  in  Alexandria, 
which  were  continued  in  the  same  name  after  this  concern  was 
formed;  in  which  accounts  all  cash  deposits  in  those  banks  respec- 
tively, and  the  proceeds  of  notes  therein  discounted,  to  raise  cash  for 
the  use  of  the  concern,  were  entered.  These  latter  bank  accounts 
comprehended,  indiscriminately,  all  the  deposits  and  cash  kept  by 
Hoffman  in  those  banks,  as  well  as  the  deposits  and  cash  of  the 
joint  concern. 
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The  partnership  between  these  gentlemen,  which  commenced  on 
the  10th  of  December,  1823,  was  dissolved  by  mutual  consent,  on 
the  21st  of  the  ^cceeding  month ;  under  an  agreement,  by  which 
Hoffman  contracted  to  pay  all  the  debts  due  by  the  firm,  the  defend- 
ant binding  himself  to  give  the  use  of  his  name,  either  as  drawer  or 
indorser,  in  the  renewal  of  all  notes  then  existing  until  the  bacon 
should  be  sold. 

On  the  30th  of  January,  1824,  the  bill  of  exchange  on  which  this 
suit  is  brought  was  drawn  by  Jacob  Hoffman,  in  his  own  name,  and, 
as  he  states  in  his  deposition,  on  his  individual  responsibility,  in 
order  to  enable  him  to  raise  money  to  comply  with  his  part  of  the 
above  contract,  and  in  particular  to  enable  him  to  discharge  a  note 
for  $6,000,  which  had  been  drawn  by  the  defendant,  indorsed  by  John 
H.  Ladd  and  Co.  and  Jacob  Hoffman,  and  discounted  at  the  Bank 
of  Alexandria.  With  much  difficulty,  and  after  great  personal  exer- 
tions by  Hoffman,  and  with  the  aid  of  a  letter  from  Mr.  Colt  in  favor 
of  his  mercantile  standing,  he  succeeded  in  selling  this  bill  to  the 
plaintiffs,  the  proceeds  of  which  he  immediately  applied  to  the  dis- 
charge of  the  above  note  for  $6,000.  In  his  negotiations  with  the 
plaintiffs  the  name  of  the  defendant  was  never  mentioned. 

As  a  part  of  the  evidence  here  detailed  is  taken  from  the  deposi- 
tion of  the  before-mentioned  Jacob  Hoffman,  which  was  offered  by 
the  defendant's  counsel,*it  will  be  proper,  in  the  first  place,  to  dispose 
of  the  objection  made  to  the  competency  of  this  evidence.  The 
offer  to  read  the  deposition  was  preceded  by  the  exhibition 
[  *  195  ]  of  a  release  executed  and  *  delivered  by  the  defendant  to 
the  witness  prior  to  his  examination.  It  does  not  appear 
that  any  objection  was  or  could  be  made  to  the  form  of  the  release ; 
and  the  only  question  is  whether,  in  point  of  law,  the  defendant 
could  by  any  release  render  Hoffman  a  competent  witness. 

It  is  to  be  premised  that  the  only  ground  upon  which  the  objection 
can  be  rested,  is  the  supposed  int^est  of  the  witness  in  the  event  of 
the  cause,  since  the  suit  having  regularly  abated  as  against  Hoffman, 
by  the  return  that  he  was  no  inhabitant,  he  was  no  more  a  party  to 
it  than  he  would  have  been  had  his  name  been  altogether  omitted 
in  the  declaration. 

As  to  the  objection  upon  the  score  of  interest,  it  is  sufficient  to 
remark  that  it  was  manifestiy  hostile  to  the  party  in  whose  favor  he 
testified,  and  who  offered  it  in  evidence ;  since,  if  the  plaintiffs  re- 
covered against  Johnson,  and  obtained  satisfaction  from  him,  that 
would  be  a  bar  to  their  action  against  Hoffman,  and  the  release  of 
Johnson  protected  him  against  any  action  which  Johnson  might  bring 
against  him  for  contribution  or  otherwise. 
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The  general  rule  of  law,  in  relation  to  witnesses  who  are  inter* 
ested  in  the  event  of  the  cause,  goes  no  further  than  to  exclude  them 
from  giving  evidence  in  favor  of  that  party  to  whom  their  interest 
inclines  them.  If  they  stand,  in  point  of  interest,  indifferent  be- 
tween the  litigating  parties,  or  if  they  testify  against  their  interest, 
the  reason  of  the  rule  which  excludes  their  testimony* no  longer 
exists. 

Wc  come  now  to  the  instructions  to  the  jury,  asked  for  by  the 
plaintiffs'  counsel,  and  which  the  court  refused  to  give.  The  first 
is,  that  if  the  jury  believe  from  the  evidence,  that  the  defendant  and 
Jacob  Hoffman  entered  into  the  articles  of  copartnership  offered  in 
evidence,  and  that  an  account  was  kept  for  the  said  concern  in  the 
Bank  of  Alexandria,  in  the  name  of  Hoffman,  in  which  the  notes 
discounted  for  the  use  of  the  partnership,  and  deposits  of  money  on 
partnership  account,  were  entered  to  the  credit,  and  checks  drawn 
for  the  same  in  the  said  Hoffman's  name,  and  that  the  said  Hoffman 
drew  the  bills  mentioned  in  the  declaration,  and  sent  them 
to  New  York  to  be  sold,  for  the  *  purpose  of  raising  money  [  *  196  J 
to  pay  certain  notes  which  had  been  discounted  in  the  Bank 
of  Alexandria  on  partnership  account,  some  of  them  drawn  by  said 
Hoffman,  and  indorsed  by  the  defendant  or  other  persons,  and  others 
drawn  by  the  defendant,  and  indorsed  by  Hoffman  or  others,  and 
that  the  same  was  sold  to  the  plaintiffs,  and  the  proceeds  thereof 
applied  by  said  Hoffman  to  the  payment  of  the  said  notes  ;  then  the 
plaintiffs  are  entitled  to  recover,  unless  the  defendant  can  show  ft 
dissolution  of  copartnership,  and  notice  thereof,  either  public  or  to 
the  plaintiffs,  before  the  bills  were  sold,  or  that  the  said  bills  were 
not  drawn  on  partnership  account,  but  on  the  individual  responai* 
bility  of  Hoffman. 

The  second  instruction  which  the  court  was  called  upon  to  give,  is 
substantially  the  same  as  the  first,  except  that  it  omits  a  circumstance 
much  relied  upon  in  the  argument,  that  the  bank  account  of  the  con-^ 
cern  was  kept  in  the  name  of  Hoffinan,  upon  whose  checks  alone 
the  money  was  drawn  out 

The  third  instruction  states  that  if  the  jury  should  believe  from 
the  evidence,  that  the  defendant  and  Hoffman  sometimes  used,  in 
relation  to  the  business  of  the  concern,  the  name  and  style  of  Jacob 
Hoffman,  as  representing  the  firm,  and  that  the  bill  in  question  was 
drawn  in  that  name  by  the  said  Hoffman,  and  negotiated  for  the 
purpose  of  raising  funds  to  pay  notes  due  by  the  said  concern ;  then 
the  plaintiffs  were  entitled  to  recover,  unless  the  defendant  could 
prove  that  the  said  bill  was  not  drawn  and  negotiated  on  partnership 
iM^count,  but  on  account  of  the  said  Hoffman  edone,  or  that  the  par^ 
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nership  was  dissolved,  and  the  plaintiffs  notified  thereof,  or  the  dis- 
solution advertised  before  the  bills  were  drawn  and  negotiated. 

In  support  of  this  action,  it  has  been  argued  by  the  counsel  for 
the  plaintiffs,  that  the  bill  in  question  was  drawn  in  the  name  of  the 
firm  under  which  the  partnership  concerns  of  Jacob  Hoffman  and 
George  Johnson  were  transacted ;  that  it  was  drawn  on  partnership 
account,  and  that  the  proceeds  of  the  bills  were  in  fact  applied  by 
Hoffman  to  the  discharge  of  a  debt  due  by  the  concern.  These 
being  the  facts,  it  is  insisted  that  the  court  below  ought  to 
[  *  197  ]  have  complied  with  *  the  prayer  of  the  plaintiffs'  counsel, 
and  instructed  the  jury,  that,  if  they  were  so  understood  by 
them,  the  plaintiffs  were  entitled  to  recover.  And  if  this  statement 
of  the  facts  be  correct,  and  the  instructions  asked  for  had  been  so 
framed  as  to  present  them  fairly  to  the  jury,  this  court  entertains  no 
doubt  but  that  such  instructions  should  have  been  given. 
.  It  is  well  settled,  that  if  a  bill  of  exchange  be  drawn  by  one  part- 
ner in  the  name  of  the  firm,  or  if  a  bill  drawn  on  the  firm  by  their 
usual  name  and  style  be  accepted  by  one  of  the  partners,  all  the 
partners  are  bound.  It  results  necessarily  &om  the  nature  of  the 
association,  and  the  objects  for  which  it  is  constituted,  that  each 
partner  should  possess  the  power  to  bind  the  whole,  when  acting  in 
the  name  by  which  the  partnership  is  known,  although  the  consent 
of  the  other  partners  to  the  particular  contract  should  not  be  obtained, 
or  should  even  be  withheld.  Were  it  otherwise,  the  affairs  of  the 
concern  could  with  difficulty  be  carried  on,  and  these  persons  could 
seldom  if  ever  know  when  they  might  safely  deal  upon  the  credit  of 
the  firm.  It  follows,  that  such  third  persons  are  not  bound  to 
inquire,  much  less  to  assure  themselves  that  the  partner  with  whom 
they  are  contracting  is  acting  on  the  partnership  account,  or  for  his 
own  individual  advantage.  The  interest  of  the  partner  in  the  joint 
stock  of  the  concern  and  his  consequent  authority  to  use  their  name, 
raises  a  presumption  that  the  contraot  was  made  for  joint  account, 
which  is  sufficient  to  bind  the  firm,  unless  the  contrary  be  shown, 
and  that  the  person  with  whom  the  partner  deals  had  notice  or 
reason  to  believe  that  the  former  was  acting  on  his  separate  account. 

It  is  now  to  be  seen  how  these  principles  of  law  apply  to  the  case 
under  consideration. 

It  is  quite  dear  that  the  name  of  this  firm  is  nowhere  designated  in 
the  articles  of  copartnership  which  have  been  referred  to.  The  mode  in 
which  a  particiilar  branch  of  their  business  was  to  be  conducted  can- 
not  reasonably  be  construed  to  give  a  name  to  the  firm.  It  manifestly 
had  no  allusion  to  that  subject  The  stipulation  that  the  funds 
necessary  for  the  purposes  of  the  concern  should  be  raised  upon 
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the  paper  of  Johnson,  to  be  indorsed  by  Hoffman,  or  *  in  [  *  198  ] 
such  other  shape  as  might  be  found  most  suitable  to  the  ob- 
ject of  the  parties,  no  more  designated  Jacob  Hoffman  than  it  did 
George  Johnson,  as  the  name  of  the  copartnership.  If  it  did,  then  the 
name  would  be  lost  or  changed  as  often  as  the  parties  should  agree  to 
raise  funds  for  the  concern  in  some  other  mode  than  the  one  specified. 
It  is  unnecessary  to  decide  whether  the  omission  to  agree  upon  a  part- 
nership name  in  the  body  of  the  instrument,  was  or  was  not  supplied 
by  the  signatures  of  the  contracting  parties  to  it,  because  it  was  in 
full  and  uncontradicted  proof  that,  after  the  concern  went  into  oper- 
ation under  the  articles,  their  books  were  kept  and  the  bills  and 
accounts  relating  to  their  business  were  made  out  at  their  warehouse, 
in  the  joint  names  of  Hoffman  and  Johnson,  by  which  name  the  firm 
was  generally  known  in  Alexandria,  and  in  which  they  acted  in 
relation  to  the  business  of  the  concern,  and  advertised  in  the  news- 
papers. Now  it  cannot  be  questioned,  but  that  a  name  thus  assumed, 
recognised,  and  publicly  used,  became  the  legitimate  name  and  style 
of  the  firm,  not  less  so  than  if  it  had  been  adopted  by  the  articles  of 
copartnership. 

Keeping  in  mind  the  principles  of  law  which  have  been  stated, 
and  the  fact  or  the  evidence  of  it,  in  relation  to  the  name  of  this  con- 
cern, it  will  not  be  difficult  to  decide  the  question  whether  the 
instructions  asked  for  by  the  plaintiffs  ought  or  ought  not  to  have 
been  given.  It  is  obvious  that  the  court  was  required  by  the  first 
two  of  them,  either  to  assume  the  fact  that  Jacob  Hoffman  and 
George  Johnson  carried  on  their  business  as  partners  under  the  name 
and  firm  of  Jacob  Hoffman,  or  to  lay  it  down  as  law  to  the  jury,  that 
it  is  competent  to  one  partner  to  bind  the  copartjiership  by  a  bill 
drawn  in  his  individual  name,  even  after  a  dissolution  of  the  partner- 
ship,  if  that  fact  was  not  advertised  or  known  to  the  person  taking  the 
bill ;  provided  the  object  of  the  partner  who  draws  and  negotiates 
the  bill,  be  to  discharge  certain  debts  due  by  the  concern,  and  the 
proceeds  are  afterwards  so  applied. 

Now,  the  fact  which  the  court  was  called  upon  to  assume,  was  all- 
important  to  be  proved  to  entitle  the  plaintiffs  to  recover. 
It  is  averred  in  the  declaration,  and  is,  in  point  of  *  law,  [  *  199  ] 
the  foundation  of  the  plaintiffs'  demand  against  the  defend- 
ant Johnson.  But  what  right  had  the  court  to  assume  a  fact  which 
was  not  warranted  by  any  just  interpretation  of  the  articles  of  copart- 
nership, or  of  any  other  written  instrument  which  was  given  in 
evidence,  but  which,  if  it  existed  at  all,  was  to  be  deduced^  from  the 
parol  evidence  of  which  the  jury  were  alone  competent  to  judge  ? 

The  court  was  not  called  upon  to  predicate  the  conclpsion  of  law 
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upon  the  fact  that  the  defendant  and  Hofiman  traded  under  the  name 
and  firm  of  Jacob  Hoffinan ;  if  that  fact  should  be  so  found  by  the 
jury,  and  unless  it  was  so  found,  it  is  quite  clear  that  the  bill  in  ques* 
tion,  although  drawn  for  the  purpose  before  mentioned,  and  although 
the  proceeds  were  so  applied,  did  not  bind  the  defendant,  and  con- 
sequently the  court  was  right  in  refusing  to  give  these  instructions  in 
the  form  in  which  they  were  propounded,  unless  the  fact  was  that 
which  all  the  instructions  assume,  and  which  formed  the  basis  of  the 
plaintiff's  argument  before  this  court;  the  plaintif&  contracted  in 
point  of  law,  as  they  manifestly  did  in  fact,  with  Jacob  Hoffman 
alone,  and  upon  his  sole  responsibility,  and  the  use  which  Hoffman 
intended  to  make  or  did  make  of  the  proceeds  of  the  bill,  was  quite 
as  unimportant  to  them  and  to  their  cause,  as  it  would  have  been 
had  they  contracted  with  Hoffinan  and  Johnson  under  the  name  of 
their  firm. 

As  to  the  necessity  of  bringing  home  to  the  knowledge  of  the 
plaintiiSs,  in  one  of  the  modes  stated  in  the  instructions  asked  for, 
the  dissolution  of  the  copartnership,  in  order  to  prevent  their  recovery 
against  Johnson,  we  are  all  of  opinion  that  it  did  not  exist  in  point 
of  law,  unless,  in  point  of  fact,  the  bill  was  drawn  in  the  name  of  the 
firm.  We  admit  that  if  one  of  the  partners  contracted  in  the  name 
of  his  firm  with  a  third  person,  after  the  partnership  is  dissolved,  but 
that  fact  not  made  public  or  known  by  such  third  person,  the  law 
considers  the  contract  as  being  made  with  the  firm,  and  upon  their 
credit,  and  this  for  a  reason  too  obvious  to  require  explanation.  But 
if  the  partner  deal  with  another  in  his  individual  name,  and  upon  his 
sole  responsibility,  without  even  an  allusion  to  the  partner* 
[  •  200  ]  ship,  as  the  jury  would  *  have  been  well  warranted  in  con« 
eluding  the  facts  to  be  in  this  case,  it  was  unimportant  to 
that  other  to  know  that  the  partnership  was  dissolved ;  since  he  was 
dealing,  not  with  the  firm,  and  upon  their  credit,  but  with  the  in* 
dividual  with  whom  he  was  contracting,  and  upon  his  credit 

It  only  remains  to  notice  the  single  point  of  difference  between  the 
last  and  the  two  preceding  instructions.  These,  as  has  before  been 
noticed,  assume  the  fact  that  the  partners  carried  on  the  business  of 
the  concern  under  the  name  and  style  of  Jacob  Hoffman.  That 
places  the  plaintiff's  right  of  recovery  upon  the  circumstance  that 
the  defendant  and  Hoffman  sometimes  used,  in  relation  to  the  busi> 
ness  of  the  concern,  the  name  and  style  of  Jacob  Hoffman,  as 
representing  the  firm,  in  connection  with  the  other  facts  stated  in  the 
preceding  instructions. 

But  would  the  court  have  been  warranted  in  stating  to  the  jury, 
what  this  instruction  manifestly  purports,  that,  whatever  may  be  the 
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name  agreed  upon  by  the  partners,  and  in  which  they  generally  act, 
in  relation  to  the  business  of  the  concern,  still,  if  they  have  sometimes 
used,  in  that  relation,  the  name  and  style  of  one  of  the  partners,  bills 
drawn  in  that  name,  and  negotiated  for  the  purpose  stated  in  the  in- 
struction, would  bind  the  other  partner  ?  We  clearly  think  not  The 
circumstance  relied  upon  in  this  instruction,  as  to  what  the  partners 
sometimes  did,  was  no  doubt  proper  to  be  left  to  the  jury  as  evidence 
conducing  to  maintain  the  averment  in  the  declaration,  that  Jacob 
Hoffman  and  the  defendant  carried  on  business  as  partners  in  trade 
under  the  name  of  Jacob  Hoifman ;  if  the  court  had  been  called 
upon  to  leave  that  as  a  fact  to  the  jury.  But  it  was  nothing  more 
than  evidence  of  that  fact,  upon  which  it  would  have  been  highly 
improper  in  the  court  to  predicate  any  principle  of  law  whatever. 
This  point,  we  conceive,  was  fully  settled  in  the  case  of  Townsley  ti« 
Sumrall,  decided  a  few  days  ago  oy  this  court,  anie^  page  170. 

We  are,  upon  the  whole,  of  opinion  that  the  court  below  was  right 
in  refusing  to  give  any  of  the  instructions  prayed  for,  and  that  the 
judgment  of  that  court  ought  to  be  affirmed,  with  costs. 

5  P.  529;  14  H.  218. 


David  Hunt  and  others,  Appellants,  i;.  Bobert  Wickliffe, 

Appellee. 

2  P.  201. 

If  the  defendant  has  the  prior  patent  for  land,  the  plaintiff  can  prevail  in  equity  only  by 

•bowing  prior  valid  entries, 
▲n  entry,  under  a  settlement  and  preemption  right,  made  in  the  name  of  ^  the  heirs'*  of  the 

person  who  held  those  rights,  is  valid  without  naming  the  heirs. 
A  possession,  which  will  bar  an  ejectment,  will  bar  an  equitable  title. 
If  the  true  owner  bo  in  possession  of  a  part  of  the  land  granted  to  him,  he  has  constructive 

possession  of  the  residue,  except  so  far  as  the  actual  possession  of  a  wrongdoer  extends. 
A  publication  of  notice  to  absent  defendants  having  been  made  only  for  eight  weeks,  when 

the  law  required  two  calendar  months,  held,  that  such  absent  defendant'^  title  was  not 

affected  by  the  decree. 

The  case  is  stated  in  the  opinion  of  the  court 

Buckner^  for  the  appellants. 

Wickliffe^  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  •  207  ] 
This  is  a  suit  in  chancery,  brought  by  the  plaintiffs  in  the 
court  of  the  United  States  for  the  seventh  circuit  and  district  of 
Kentucky,  to  obtain  a  conveyance  of  lands  to  which  the  defendant 
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has  a  legal  title,  but  to  which  the  plaintifTs  claim  the  equitable  title, 
under  prior  entries  which  they  allege  to  be  valid.  At  the  hearing, 
the  bill  was  dismissed  with  costs.  From  this  decree  the  plaintii& 
have  appealed  to  this  court. 

The  plaintiffs  derive  their  title  from  John  Floyd,  deceased.  As 
the  patent  of  the  defendant  is  anterior  to  that  under  which  the 
plaintiffs  claim,  their  equitable  title  cannot  be  sustained,  unless  it  be 
founded  on  prior  valid  entries.  These  entries,  therefore,  must  be  ex- 
amined. 

In  1779,  John  Floyd  obtained  a  certificate  for  a  settlement  right 
of  400  acres,  and  a  preemption  right  to  1,000  acres  to  adjoin  his  set- 
tlement On  the  3d  of  November,  1779,  he  made  an  entry  of  this 
400  acres,  to  include  a  plantation  called  Woodstock.  The  validity 
of  this  entry  is  not  controverted,  nor  is  it  otherwise  important  than 
as  it  may  serve  to  establish  the  entry  of  the  preemption  warrant,  so 
far  as  that  entry  depends  upon  the  settlement. 

On  the  31st  of  May,  1783,  John  Floyd's  preemption  warrant  was 
entered  in  the  following  words :  — 

John  Floyd's  heirs  enter  1,000  acres  of  land  on  a  preemption 
warrant.  No.  1,054,  joining  the  settlement  at  Woodstock,  on  the 
north,  east,  and  south  sides  thereof,  so  as  not  to  run  into  the  old 
military  surveys,  which  are  jiegaL 

Two  objections  have  been  made  to  this  entry ;  the  first  is,  that  it 
is  made  in  the  name  of  the  heirs  of  John  Floyd,  without  naming 
them. 

That  there  is  less  precision  and  certainty  in  this  descrip- 
[  *  208  ]  tion  *  than  if  the  heirs  were  named,  must  be  admitted,  but 
the  court  is  not  prepared  to  say  that  the  entry  is,  on  that 
account,  a  nullity.  No  case  has  been  adduced  in  which  the  courts 
of  Kentucky  have  so  decided ;  and,  as  the  description  is  sufficiently 
certain  to  identify  the  persons  entitied  under  it,  we  should  feel  great 
difficulty  in  declaring  it  to  be  void. 

In  considering  this  question,  the  peculiar  situation  of  Kentucky  at 
the  time  cannot  be  overlooked ;  warrants  had  been  issued  for  more 
land,  perhaps,  than  was  to  be  found  in  the  country ;  certainly  for 
more  than  was  valuable.  These  warrants  had  been  most  generally 
placed  in  the  hands  of  locaters  by  the  proprietors,  who  resided  in 
the  Atiantic  States.  The  communication  between  the  principal  and 
agent  was  tedious  and  uncertain.  The  holder  of  the  warrant  might 
often  hear  of  the  death  of  its  proprietor,  at  a  critical  moment,  when 
its  immediate  location  was  very  interesting  to  the  family  of  the  de- 
ceased ;  and  when  he  was  not  informed  of  the  names  of  the  persons 
entitled  to  the  warrant     To  delay  in  making  the  entry  until  this  in- 
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formation  could  be  gained,  might  and  probably  would  be  very  in- 
jurious to  the  family  of  the  deceased ;  and  no  injury  could  result  to 
any  from  making  it  in  the  name  of  the  heirs  generally.  If  they 
were  not  all  entitled,  they  would  all  be  trustees  for  those  who  were. 
The  entry  is  an  incipient  step  towards  obtaining  a  title.  Its  object 
is  at  the  same  time  to  appropriate  the  land  it  covers,  and  to  give 
notice  to  others  that  the  land  is  appropriated.  We  do  not  think  the 
technical  objection  to  substituting  a  legal  description,  which  cannot 
be  misunderstood,  for  the  more  definite  description  by  the  proper 
names  of  the  persons  who  are  heirs,  is  of  such  substantial  importance 
as  to  vitiate  the  transaction.  We  are  confirmed  in  this  opinion  by 
the  fact  that  the  survey  was  made  in  pursuance  of  the  entry  in  the 
name  of  the  heirs  of  John  Floyd  generally,  and  that  the  patent  was 
issued  on  this  survey.  Several  other  entries  and  surveys  were  made 
for  the  heirs,  without  specifying  their  names,  and  patents  issued  on 
them  all.  The  objection  was  certainly  not  deemed  valid  by  the 
officer  who  was  intrusted  with  the  power  of  granting  titles  to 
land. 

A  second  and  more  serious  objection  has  been  taken  to 
•  the  language  of  the  entry.     It  is  to  join  the  settlement  on  [  *  209  ] 
the  north,  east,  and  south  sides  thereof,  so  as  not  to  run  into 
the  old  military  surveys,  which  are  legal. 

The  old  military  surveys,  forming  together  a  parallelogram,  ad- 
joined Floyd's  settlement  on  the  northwest,  making  an  acute  angle 
with  its  northern  line,  so  that  the  portion  of  his  preemption  warrant 
which  adjoined  his  settlement  on  the  north,  could  not  be  extended 
the  whole  length  of  the  northern  line  without  interfering  with  thenu 
It  is  contended  that  this  limitation  on  the  entry,  ^<  so  as  not  to  run 
into  the  old  military  surveys,  which  are  legal,"  renders  the  whole  so 
uncertain  as  to  make  it  void. 

We  do  not  think  so.  The  rules  which  are  settled  in  Kentucky 
would  require  that  this  entry,  had  the  restriction  respecting  the  mili- 
tary surveys  been  omitted,  should  be  surveyed  equally  on  the  north, 
east,  and  south  sides  of  the  settlement ;  the  whole  land  to  be  in- 
cluded by  rectangular  lines.  The  old  military  surveys,  therefore, 
must  be  so  contiguous  to  the  settlement  as  to  stop  one  or  two  of 
these  lines.  A  subsequent  locator  knew  where  to  look  for  them,  and 
the  testimony  in  the  cause  informs  us  that  he  would  encounter  no 
difficulty  in  finding  them.  The  evidence  is  that  they  were  well 
known,  and  that  the  lines  were  plainly  marked  so  as  to  be  traced 
without  difficulty. 

We  consider  the  last  words  of  the  entry,  "  which  are  legal,"  merely 
as  an  affirmance  that  they  are  so,  not  as  leaving  it  doubtful ;  and 
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eonsequently  that  they  make  no  change  in  the  entry.  Understand- 
ing them  in  this  sense,  we  perceive  no  sufficient  objection  to  the 
entry.  We  cannot  perceive  any  reason  why  the  lines  might  not  be 
stopped  by  an  old  military  survey  which  is  well  known,  as  well  as 
by  any  other  well-known  object.  The  shape  and  form  of  the  land, 
independent  of  this  reference,  being  given  by  the  settled  rules  in 
Kentucky,  the  position  of  the  old  military  surveys  must  be  such  as 
to  vary  that  shape.  A  subsequent  locator  could  find  no  real  diffi- 
culty in  fixing  the  form  of  the  entry.  But  if  this  restriction  be  en- 
tirely discarded,  and  the  entry  be  surveyed  without  regard  to  the  old 
military  surveys,  it  will  make  very  little  difference  in  the 
f  •  210  ]  degree  of  interference  between  *  the  claims  of  the  parties, 
and  no  difference  in  the  decree  which  will  be  made  by  this 
court  It  will,  therefore,  not  be  necessary  to  decide  at  this  time  in 
what  manner  this  entry  ought  to  be  construed. 

The  lands  held  by  the  defendant  also  interfere  with  another  entry 
made  by  Floyd. 

On  the  29th  of  April,  1780,  John  Floyd  entered  1,600  acres 
upon  a  military  warrant,  on  Boon's  Creek,  adjoining  David  Rob- 
inson's west  line,  extending  along  said  line,  and  westwardly  for 
quantity. 

David  Robinson  had  a  survey  made  in  1776,  on  a  military  war- 
rant. He  afterwards  entered  a  settlement  and  preemption  warrant 
to  adjoin  this  military  survey ;  and  surveyed  them  in  September, 
1780.  The  counsel  for  the  defendant  objects  to  the  legality  of  this 
entry,  because  it  does  not  designate  the  tract  for  the  west  line  of 
which  it  calls,  and  because  David  Robinson's  survey  had  not  suffi- 
cient notoriety  to  inform  a  subsequent  locator  on  what  part  of  Boon's 
Creek  he  was  to  search  for  it. 

The  first  objection  is  certainly  not  well  founded.  Floyd's  entry 
was  made  before  David  Robinson's  settlement  and  preemption  were 
surveyed ;  possibly,  before  they  were  entered.  But,  were  it  otherwise, 
this  settlement  and  preemption  form  one  tract  with  his  miUtary  sur- 
vey, so  as  to  have  the  same  west  line. 

There  is  more  weight  in  the  second  objection.  The  testimony  to 
establbh  the  notoriety  of  Robinson's  survey  is  far  from  being  con- 
dnsive.  John  Bradford  deposes  that  he  was  conversant  in  the  quar- 
ter in  which  these  lands  lie,  in  November,  1779;  that  he  had  no 
knowledge  of  the  military  survey  of  David  Robinson  but  from  the 
records,  except  from  common  conversation,  but  does  not  know  at 
what  time  he  first  heard  it  spoken  of.  He  knows  that  Robinson  and 
Hickman  have  military  surveys  in  that  neighborhood,  but  never  un- 
derstood their  precise  situation.    He  believes  the  M'Qees,  at  IVrGee'ii 
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station,  knew  and  could  show  the  lands  of  David  Robinson,  but  of 
this  he  is  not  certain. 

Robert  Boggs  deposes,  that  he  was  at  the  making  of  David  Rob- 
inson's military  survey,*  and  that  he  has  been  conversant 
•in  the  neighborhood  from  the  year  1775  to  the  time  of  [•211  ] 
giving  his  deposition.  To  the  question,  '^  from  your  first 
knowledge  of  those  surveys  (Robinson's  and  others')  were  they 
known  and  familiarly  spoken  of  by  the  names  of  their  proprietors, 
as  aforesaid  ? "  he  answers,  "  he  thinks  they  were,  shortly  after." 
Ho  says,  "  he  thinks  the  lines  of  Robinson's  and  Martin's  surveys 
could  have  been  found  by  reasonable  inquiry,  at  any  time  after  they 
w<!re  made,  for  they  were  plainly  marked."  He  left  Kentucky,  and 
returned  in  the  year  1779.  He  left  it  again  in  the  fall  of  1780,  and 
returned  in  1783.  He  is  not  certain  that  any  person  was  acquainted 
with  the  lines  of  David  Robinson's  military  survey  on  the  29th  day 
of  April,  1780,  except  David  and  William  Robinson,  David  M'Gee, 
John  Haye,  and  Jacob  Boughman.  The  Robinsons  and  Boughman 
li^ed  in  Virginia,  M'Gee  at  his  station,  about  one  and  a  half  or  two 
miles  from  the  survey.  The  body  of  the  land  was  spoken  of,  and  he 
believes  was  known  by  many. 

In  estimating  the  weight  of  this  testimony,  it  must  be  recollected 
that  the  depositions  were  taken  more  than  forty  years  after  Floyd's 
entry  was  made.  Few  persons  who  were  alive  and  in  the  neighbor- 
hood at  the  time  now  survive.  A  fact  resting  mainly  in  memory, 
wldch  might  have  been  established  with  ease  in  1780,  would  be  ascer- 
tained with  difficulty  in  1825.  Examining  the  testimony  under  this 
aspect  of  circumstances,  we  think,  although  it  may  not  be  conclu* 
aive,  it  is  sufficient  to  sustain  the  entry.  John  Bradford  had  no  per- 
sonal knowledge  of  Robinson's  survey,  but  intimates  that  he  was 
acquainted  with  it  from  the  records  and  from  common  conversation. 
His  deposition  is  not  explicit  as  to  time.  His  deposition,  however, 
appears  rather  to  refer  to  a  remote  time.  The  people  at  that  time 
were  in  stations,  and  the  nearest,  certainly  one  within  two  miles 
of  the  place,  was  M' Gee's.  He  believes,  but  is  not  certain,  that  the 
M'Gees  knew,  and  could  have  shown  the  land.  Robert  Boggs  was 
present  at  the  survey.  It  was  known  and  spoken  of  as  Robinson's 
shortly  afterwards.  Though  he  mentions  only  five  persons  who,  in 
addition  to  himself,  knew  the  lines,  three  of  whom  resided  in  Vir- 
ginia; still,  he  says  the  body  of  the  land  was  spoken  of,  and  he  be- 
lieves was  known  by  many. 

•  A  military  survey  made  before  the  land-office  was  [  *  212  ] 
opened,  must  have  attracted  the  general  attention  of  those 
in  the  neighborhood ;  and  after  the  office  was  opened,  must  have  ex- 

8^ 
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cited  general  inquiry.  Those  surveys  were  established  by  law ;  and 
it  was  consequently  an  object  with  locators  to  obtain  exact  informal 
tion  respecting  them,  in  order  to  avoid  them.  Robinson's  survey  was 
spoken  of  at  M'Gee's,  the  very  place  where  inquiry  would  be  made. 
Other  witnesses,  whose  knowledge  of  that  part  of  the  country  com- 
menced five  or  six  years  afterwards,  speak  of  Robinson's  survey  as 
having  then  acquired  general  notoriety.  There  is,  then,  strong  reason 
to  believe  that  a  subsequent  locator,  having  Floyd's  entry  in  his 
hands,  could,  with  reasonable  inquiry,  have  found  the  west  line  of 
Robinson's  entry. 

The  defendant  also  relies  on  an  adversary  possession  in  himself 
and  those  under  whom  he  claims,  for  more  than  twenty  years.  His 
proof  of  this  fact  is  sufficient ;  and  it  is  well  settled,  both  in  the 
courts  of  Kentucky  and  in  this  court,  that  a  possession  which  will 
bar  an  ejectment  is  also  a  bar  in  equity.  But  in  this  case  the  plain- 
tiffs, also,  have  been  in  possession.  John  W.  Hunt  deposes  that  he 
took  possession  of  the  tract  of  land  in  controversy,  for  the  plaintiffs, 
leased  it  out  for  a  number  of  years,  and  accounted  with  them  for 
the  rent.  He  exhibits  the  copy  of  an  agreement  made  with  Isaac 
Johnson  and  Thomas  Coleman,  on  the  12th  day  of  August,  1800, 
for  three  years ;  and  says  that  other  tenants  succeeded  them,  who 
continued  to  pay  him  the  rent  for  the  plaintiffs  until  the  year  1815. 
The  rent  he  received  in  that  year  was,  he  believes,  for  the  year  1814. 
Each  of  the  parties  then  has  held  possession  of  distinct  parts  of  the 
land  in  controversy.  In  this  state  of  things  it  is  well  settled.  Green 
w.  Liter,  8  Cranch,  229,  that  the  party  having  the  better  right  is  in 
constructive  possession  of  all  the  land  not  occupied  in  fact  by  his 
adversary.  If,  then,  the  plaintiffs  in  this  case  have  the  better  title, 
that  title  is  barred  by  the  possession  of  the  defendant,  so  far  as  that 
possession  was  actual,  but  not  further. 

No  question  can  arise  in  this  case,  under  the  act  which 
[  *  213  ]  *  makes  the  possession  of  seven  years  a  bar,  because  the 
plaintiffs  were  in  actual  possession  of  part  of  the  land  until 
the  year  1816,  and  this  suit  was  instituted  in  April,  1820. 

If,  then,  the  title  of  John  Floyd  is  regularly  vested  in  the  plaintiffs, 
we  perceive  no  sufficient  obstacle  to  their  recovering  at  least  a  part 
of  the  land  in  controversy. 

The  plaintiffs  claim  694  acres  of  land,  part  of  the  entries  which 
have  been  considered  ;  and  charge,  generally,  in  their  bill,  that  they 
have  regularly  obtained  a  conveyance  for  the  same  firom  the  heirs  of 
the  said  Floyd,  by  metes  and  bounds,  without  specifying  the  persona 
through  whom  the  title  is  derived. 

The  will  of  John  Floyd,  proved  and  admitted  to  record,  in  Jeffer- 
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son  county,  in  March,  1794,  is  among  the  exhibits  in  the  cause.  In 
that  will,  he  devised  his  tract  of  land  called  Woodstock,  (which  in- 
cludes the  land  in  controversy,)  to  his  daughter,  Mourning  Floyd,  and 
to  his  son  George  Floyd.  Patents  issued  on  the  entries  and  surveys 
for  the  lands  in  dispute,  to  Mourning  Floyd,  John  Floyd,  George 
Floyd,  and  Jane  Floyd,  widow  of  the  said  John  Floyd,  as  tenants  in 
common. 

It  appears  from  another  exhibit  in  the  cause  that,  in  the  year  1815, 
the  plaintiffs,  with  others,  filed  their  bill  in  the  circuit  court  of  Fay- 
ette county,  in  the  State  of  Kentucky,  sitting  in  chancery,  against 
the  heirs  and  devisees  of  Thomas  Turpin,  and  of  John  Floyd,  de- 
ceased, praying  for  a  conveyance  of  699  acres  of  land,  part  of  the 
Woodstock  tract. 

The  bill  states  that  in  January,  1798,  Thomas  Turpin  sold  to  John 
W.  Hunt  and  Abijah  Hunt  699  acres  of  land,  part  of  John  Floyd's 
survey,  called  and  known  by  the  name  of  Woodstock  Tract ;  and  on 
the  same  day  executed  his  bond  to  them  in  the  penalty  of  04,000, 
with  a  condition  for  the  conveyance  thereof  on  or  before  the  1st  day 
of  March  thereafter.  I'he  said  Abijah  Hunt  and  Thomas  Turpin 
both  departed  this  life,  no  conveyance  of  the  land  being  made. 
Abijah  Hunt,  by  his  last  will,  devised  his  interest  in  the  land  to  the 
plain tiflfe;  and  the  legal  estate  of  Thomas  Turpin  descended  to 
his  heirs. 

The  bill  further  states  that  John  Floyd  devised  his  *  tract  [  *  214  ] 
of  land  called  Woodstock,  consisting  of  4,000  acres,  of 
which  the  land  sold  by  Thomas  Turpin  was  part,  to  his  daughter, 
Mourning  Floyd  —  since  intermarried  with  John  Stewart — and  his 
son,  George  Floyd,  to  be  equally  divided  between  them;  that  the 
said  Stewart  and  wife  did  execute  a  deed  for  the  said  699  acres,  to 
Thomas  Turpin,  in  his  lifetime ;  but  they  are  informed  that  the 
same  was  burned  in  the  office  of  the  county  court  of  Fayette,  when 
the  same  was  destroyed  by  fire. 

A  subpcena  issued  on  this  bill,  which  was  not  executed  on  several 
of  the  defendants,  among  whom  were  included  John  Stewart  and 
Mourning,  his  wife,  they  being  no  inhabitants  of  the  country. 

In  February,  1815,  the  court  ordered  that,  unless  the  non-resident  de- 
fendants shall  appear  and  answer  on  or  before  the  first  day  of  the  next 
June  term,  the  bill  should  be  taken  for  confessed  against  them ;  and 
that  a  copy  of  the  order  be  inserted  in  some  authorized  newspaper 
of  the  commonwealth  for  eight  weeks  in  succession,  agreeably  to  law. 

It  appearing  that  this  order  was  published,  and  that  process  was 
served  on  the  resident  defendants,  the  court,  in  June  term,  1816,  de- 
creed that  the  bill  should  be  taken  for  confessed,  and  that  a  commis* 
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sioner  appointed  by  the  court  should  convey  the  title  of  the  defend* 
ants  to  the  plaintiffs. 

The  plaintiff  in  this  suit  claim  title  to  the  lands  in  controversy 
under  the  conveyance  executed  in  pursuance  of  this  decree.  The 
defendant  insists  that  no  title  passes  by  it,  because  Floyd's  heirs 
were  not  parties  to  the  suit. 

The  laws  of  Kentucky  authorize  their  courts  in  chancery  to  make 
decrees  against  absent  defendants,  on  the  publication  of  an  order, 
such  as  was  made  in  this  cause  by  the  circuit  court  of  Fayette  coun- 
ty, for  two  months,  successively,  in  some  paper  authorized  to  make  the 
publication,  and  on  fixing  it  up  at  certain  public  places  prescribed 
.  by  the  act.  This  publication  is  considered  as  a  constructive  service 
of  the  process.  The  court  of  Fayette  county  obviously  supposed  a 
publication  for  eight  weeks  to  be  a  compliance  with  this  law ;  but 
we  understand  that  the  supreme  court  of  the  State  has 
[  •  215  ]  determined  otherwise.  That  tribunal  has  *  decided  that  the 
publication  must  be  continued  for  two  calendar  months. 
Under  this  construction  of  the  act,  the  heirs  of  John  Floyd  were 
never  before  the  court,  and  the  decree  was  made  against  persons 
who  were  not  parties  to  the  suit.  It  cannot  affect  them,  Pract.  Reg. 
in  c.  125 ;  Ca.  Chan.  48 ;  Com.  Dig.  tit  Chancery,  Y.  3.  The  court-, 
therefore,  has  no  evidence  that  the  legal  or  equitable  right  of  Floyd's 
devisees  has  been  acquired  by  the  plaintiffs.  They  cannot  be 
allowed  to  assert  the  equity  of  those  devisees  against  the  defendant 
without  making  them  parties  to  the  suit 

But  as  the  plaintiffs  claimed  under  a  conveyance  made  in  pursu- 
ance of  a  decree  of  a  court  of  competent  jurisdiction,  we  do  not 
think  their  bill  ought  to  have  been  dismissed.  The  circuit  court 
ought  to  have  given  leave  to  make  new  parties ;  and  on  their  failing 
to  bring  the  proper  parties  before  the  comrt,  the  dismission  should  be 
without  prejudice. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  remand- 
ed ;  with  directions  that  the  plaintifis  have  leave  to  amend  their  bill, 
and  make  new  parties.  24  H.  196. 


William  Patterson,  Plaintiff  in  Error,  v.  The  Rev.  Willis  Jenks, 

et  dU  Defendants  in  Error. 

2  P.  216. 

A  prayer  which  asks  the  court  to  declare  the  law,  not  on  the  facts  bat  on  the  testimony, 
shoald  be  refused ;  the  jnry  may  not  find  the  facts  from  the  evidence. 

Where  both  parties  claimed  title  under  the  State  of  Georgia,  the  practical  constraction  pnt  by 
tlie  State  upon  a  treaty  between  the  State  and  a  tribe  of  Indians,  should  be  followed. 

The  words  "  the  source  of  tlie  most  southern  branch  of  the  Oconee  River,  including  all  tlii0 
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waters  of  the  same/'  refer  to  the  soorce  of  the  main  stream,  and  not  to  the  source  of  an 

inconsiderable  rivulet. 
Under  the  laws  of  Georgia,  though  so  much  of  a  grant  as  lay  within  the  Indian  country  was 

Toid,  the  residue  was  valid. 
Thcjugh  a  public  grant  raises  a  presumption  that  every  prerequisite  has  been  complied  with, 

the  jury  could  not  safely  be  instructed  that  no  fraud  in  a  public  officer  could  invalidate  it 

The  material  facts  appear  in  the  opinion  of  the  court 
Wilde  and  Berrien,  for  the  plaintiJlf. 
Haynesj  contrk 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  conrt  [  •  225  ] 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
oonrt  of  the  United  States  for  the  sixth  circuit  and  district  of  Georgia, 
in  a  case  in  which  the   plaintiff  in   error   was   plaintiff 
•  in  ejectment.     The  plaintiff  derived  title   from   a   grant  [  *  226  ] 
dated  in  May,  1787,  which  was  issued  by  the  governor  of 
Geoi^ia  to  Bazil  Jones.     At  the  trial,  the  counsel  for  the  plaintiff 
moved  the  court  to  instruct  the  jury  on  several  points,  on  all  which 
the  judges  were  divided,  and  therefore  the  instructions  were  refused, 
to  which  refusal  exceptions  were  taken.     The  verdict  and  judgment 
were  rendered  in  favor  of  the  defendants,  and  the  plaintiff  has  sued 
out  this  writ  of  error,  by  which  the  record  is  removed  into  this  court 
The  opinions  refused  by  the  court,  and  the   exceptions  taken  by 
counsel  will  be  severally  considered. 

The  first  is  in  these  words  :  — 

"  The  plaintiff,  moreover,  gave  evidence  conducing  to  prove  that  the 
south  fork  of  the  Oconee  Baver,  known  as  the  Appalachie,runs  through 
the  land  described  by  the  grant  and  plat  aforesaid,  under  which  the 
plaintiff  derives  title ;  and  that  all  the  lands  within  the  said  grant, 
which  are  in  possession  of  the  defendants  in  this  action,  are  on  the 
north  and  east  side  of  the  said  south  fork  of  the  Oconee  River,  and  with- 
in the  territorial  limits  of  the  State  of  Georgia,  as  defined  by  Hawkins's 
line,  which  said  line  was  run  by  Benjamin  Hawkins,  under  the  au- 
thority of  the  United  States,  to  define  the  temporary  boundary  line 
between  the  State  of  Greorgia  and  the  Creek  Indians ;  and  that  all 
the  lands  included  within  the  aforesaid  grant  are  situated  on  the 
waters  of  the  said  south  fork  of  the  Oconee  River.  And  thereupon, 
the  counsel  for  the  said  plaintiff  moved  the  court  to  instruct  the  jury 
that  the  grant  from  the  State  of  Georgia  to  Bazil  Jones,  under  which 
the  plaintiff  derives  title  to  7160  acres  of  land  in  Franklin  couaty, 
in  said  State,  was  a  legal  and  valid  grant,  which  instruction  the 
court,  being  divided  in  opinion,  refused  to  give." 

This  prayer  is  expressed  in  such  terms  that  the  court  could  not 
with  propriety  have  granted  it  without  explanation,  whatever  opin 
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ion  on  the  law  of  the  case  might  have  been  entertained.  Without 
stating  a  single  fact,  or  placing  the  prayer  on  the  belief  of  the  jury 
that  the  evidence  proved  any  fact,  the  court  is  asked  to  say  positively 
that  the  grant  to  Bazil  Jones  is  legal  and  valid.  Undoubt- 
[  •  227  ]  edly,  the  presumption  *  is  in  favor  of  the  validity  of  every 
grant  issued  in  the  forms  prescribed  by  law,  and  it  is  incum- 
bent on  him  who  controverts  it  to  support  his  objections.  The  whole 
burden  of  proof  lies  on  him ;  but  if  his  objections  depend  on  facts, 
those  facts  must  be  submitted  to  a  jury.  K  opposing  testimony  be 
produced,  that  testimony  also  must  be  laid  before  the  jury ;  and  the 
court  may  declare  the  law  on  the  fact,  but  cannot  declare  it  on  the 
testimony.  In  this  case,  the  prayer  states  that  the  plaintiff  offered 
testimony  conducing  to  prove  certain  facts  which  were  deemed  es- 
sential to  the  validity  of  the  grant,  and  asked  the  court  to  say,  not 
that  if  the  testimony  was  believed,  or  if  those  facts  were  proved,  the 
grant  was  valid,  but  positively  that  the  grant  was  valid.  The  court 
did  not  err  in  refusing  to  give  this  instruction. 

The  second  exception  states  that  the  counsel  for  the  plaintiff  also 
moved  the  court  to  instruct  the  jury  that,  upon  the  aforesaid  evidence, 
taking  the  same  as  true,  the  said  tract  of  land  so  granted  to  Bazil 
Jones,  was,  at  the  time  of  the  survey  and  grant  thereof,  within  the 
territorial  limits  of  the  State  of  Georgia  as  ascertained  by  laws  and 
treaties,  within  the  limits  of  Franklin  county  as  by  law  defined,  and 
not  within  the  Indian  boundary  line,  which  instruction  the  court, 
being  divided  in  opinion,  refused  to  give. 

This  prayer  is  made  on  the  admission  of  the  testimony  stated  in 
the  first,  and  on  its  sufficiency  to  prove  that  the  tract  of  land  granted 
to  Bazil  Jones  was  situated  on  the  waters  of  the  south  fork  of  the 
Oconee  River ;  and  that  the  land  in  controversy  lay  on  the  north  and 
east  side  of  that  fork,  and  within  the  territorial  limits  of  the  State  of 
Georgia,  as  defined  by  the  line  run  by  Benjamin  Hawkins,  under  the 
authority  of  the  United  States,  to  define  the  temporary  bgundary 
line  between  the  State  of  Georgia  and  the  Creek  Indians. 

From  these  facts,  the  court  is  asked  to  draw  the  conclusion  that 
the  tract  of  land  was,  at  the  time  of  the  survey  and  grant  thereof, 
within  the  territorial  limits  of  the  State  of  Greorgia,  and  within  the 
limits  of  Franklin  county  as  by  law  defined,  and  not  within  the  In- 
dian boundary  line. 

This  prayer  requires  the  court  to  say  what  was  the  bound- 
[  •  228  ]  ary  *  between  that  part  of  the  State  of  Georgia  to  which 
its  jurisdiction  was  extended,  and  the  Indians ;  and  also, 
what  were  the  limits  of  Franklin  county.     As  it  requires  an  instruc- 
tion respecting  the  whole  tract,  the   court  was  bound  to  inquire 
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whether  the  whole  tract  was  within  those  limits.  To  ascertain  these 
boundaries  the  laws  of  Georgia,  and  the  treaties  of  that  State  with 
the  Creek  and  Cherokee  Indians,  must  be  examined. 

On  the  31st  day  of  May,  in  the  year  1783,  a  treaty  was  made  at 
Augusta,  between  the  State  of  Georgia  and  the  Cherokee  Indians, 
describing  the  line  which  should  thereafter  separate  the  settlements 
of  the  whites  from  the  hunting-grounds  of  the  Indians.  This  line 
commences  on  the  Savannah  River,  and  is  of  no  importance  in  this 
case  until  it  reaches  the  top  of  the  Currohee  Mountain.  It  is  to  pro- 
ceed "  thence  to  the  head  or  source  of  the  most  southern  branch  of 
the  Oconee  River,  including  aU  the  waters  of  the  same,  and  thence 
down  the  middle  of  the  said  branch  to  the  Creek  line." 

On  the  first  day  of  November,  in  the  same  year,  the  State  of 
Georgia  formed  a  treaty  with  the  Creek  Indians,  for  the  purpose'  of 
drawing  the  line  between  the  settlements  of  the  whites  and  the  hunt- 
ing grounds  of  the  Indians.  This  line  also  commences  on  the 
Savannah  River,  and  runs  as  described  in  the  treaty  to  the  top  of  the 
Currohee  Mountain.  It  proceeds  "  thence  to  the  head  or  source  of 
the  most  southern  branch  of  the  Oconee  River,  including  all  the 
waters  of  the  same,  thence  down  the  said  river  to  the  old  line." 

A  subsequent  treaty  was  held  with  the  Creeks,  November  12, 1786, 
at  Galphinton.  The  4th  article  of  this  treaty  declares,  that  "the  pres- 
ent temporary  line  reserved  to  the  Indians  for  their  hunting-ground, 
shall  be  agreeable  to  the  treaty  held  at  Augusta  in  the  year  1783." 

On  the  28th  of  November,  1785,  the  commissioners  of  the  United 
States  held  a  treaty  with  the  Cherokees  at  Hopewell ; '  in  which  it 
was  agreed  that  the  boundary  line  should  run  from  the  top  of  the 
Currohee  Mountain  "  to  the  head  of  the  south  fork  of  Oconee  River." 

The  treaty  at  Shoulder-bone,  concluded  in  the  year  1786, 
•  confirmed  the  line  as  established  in  the  treaties  of  Au-  [  *  229  ] 
gusta  and  of  Galphinton.  All  the  treaties  between  Georgia 
and  the  Indians  stipulate  that  the  lines  shall  be  marked  as  soon  as 
possible ;  but  it  does  not  appear  that  they  were  ever  marked.  A 
treaty  was  afterwards  entered  into  at  New  York,  between  the  United 
States  and  Creek  Indians,  on  the  7th  day  of  August,  in  the  year 
1790,'  which  fixes  the  boundary  line  from  the  top  of  the  Currohee 
Mountain,  "  to  the  head  or  source  of  the  main  south  branch  of  the 
Oconee  River,  called  the  Appalachie,  thence  down  the  middle  of  the 
oaid  south  branch  to  its  confluence  with  the  Oakmulgee." 

In  pursuance  of  this  treaty,  the  line  from  the  Currohee  Mountain 
to  the  head  or  source  of  the  main  south  branch  of  the  River  Oconee, 
was  run  by  Benjamin  Hawkins. 

1  7  Stats,  at  Large,  18.  s  Ih.  85» 
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Some  ambiguity  undoubtedly  exists  in  the  treaty  made  with  the 
Creeks  at  Augusta,  which,  in  a  contest  between  Greorgia  and  the 
Creeks,  might  claim  a  construction  favorable  to  the  pretension  of  the 
less  powerful  and  less  intelligent  or  skilful  party  to  the  compact 
But  in  a  controversy  in  which  both  parties  claim  title  under  the  State 
of  Greorgia,  it  would  seem  reasonable  to  give  the  article  that  con- 
struction which  Georgia  herself  has  put  upon  it,  provided  it  be  recon- 
cilable to  the  words.  The  line  is  to  run  "  to  the  source  of  the  most 
southern  branch  of  the  Oconee  River,  including  all  the  waters  of  the 
same."  The  source  of  the  most  southern  branch  is  the  source  of  the 
main  stream  of  that  branch.  It  is  a  point  to  which  the  line  is  to  be 
run  from  the  top  of  the  Currohee  Mountain.  This  line,  if  the  treaty 
gave  no  directions  respecting  its  course,  would  be  a  straight  line. 
But  the  treaty  directs  it  to  be  so  run  as  "  to  include  all  the  waters  of 
the  same,"  that  is,  ^^  all  the  waters "  of  the  most  southern  branch. 
The  line  must,  therefore,  be  drawn  from  the  one  given  point  to  the 
other,  in  such  direction  as  to  include  all  the  waters  of  the  most 
southern  branch  of  the  Oconee.  It  must,  therefore,  instead  of  being 
straight,  pass  round  the  sources  of  all  those  streams  which  empty 
into  the  south  fork  on  its  northern  side,  and  are  between  the  points  of 
commencement  and  of  termination.  But  it  is  obvious  that 
[  •  230  ]  no  line  from  the  top  of  the  Currohee  Mountain  to  the  *  source 
of  the  most  southern  branch  of  the  Oconee  River,  can  in- 
clude the  waters  which  empty  into  it  on  the  southern  side. 

To  obviate  this  difficulty,  the  defendants  insist  that  the  line  shall 
pass  round  the  main  branch  of  the  south  fork  of  the  Oconee  to  the 
source  of  the  lowest  stream  which  empties  into  it  on  the  south  side, 
and  proceed  down  that  stream. 

This  line  would  include  all  the  waters  of  the  south  fork,  but  is 
attended  with  other  difficulties  of  no  inconsiderable  magnitude. 
The  words  of  the  treaty  seem  to  require  that  the  line  should  stop  at 
the  source  of  the  main  stream,  not  at  the  source  of  an  inconsiderable 
rivulet  From  this  source  the  line  is  to  proceed  down  the  river.  It 
is  reasonable  to  suppose  that  it  proceeds  down  the  river,  from  the 
source  of  the  river,  not  from  the  source  of  a  small  branch.  It  is  to 
include  all  the  waters,  that  is,  all  the  tributary  streams  of  that  at 
whose  source  it  stops.  But  this  construction  requires  it  to  stop  at 
the  source  of  a  stream  which  is  itself  tributary  to  the  very  river  which 
is  spoken  of  as  one  of  its  waters. 

K  this  construction  be  admitted,  and  the  source  of  the  lowest 
stream  on  the  south  side  be  substituted  for  the  source  of  the  main 
stream,  still,  the  line  must  run  down  that  lowest  watercourse  to  the 
south  fork,  and  down  the  south  fork  to  the  old  line.     The  case  does 
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not  inform  us  that  even  this  line  would  inclaJe  the  whole  trad 
granted  to  Bazil  Jones.  That  tract  is  stated  to  lie  on  the  waters  of 
the  south  fork,  but  not  on  the  Georgia  side  of  the  most  extreme  of 
those  waters.  So  much  of  it  as  may  be  situated  on  the  Indian  side 
of  that  watercourse  would  be  within  the  Indian  hunting-grounds. 

The  treaty  made  with  the  Cherokees  at  Augusta,  on  the  1st  day 
of  June,  1783,  is  apparently  intended  to  establish  the  same  line 
which  was  afterwards  adopted  in  the  treaty  with  the  Creeks.  The 
only  variance  in  the  language  is  that,  in  the  treaty  with  the  Chero- 
kees, the  line  from  the  source  of  the  southern  branch  of  the  Oconeo 
River  is  to  run  "  down  the  middle  of  the  said  branch."  In  the  treaty 
with  the  Creeks,  it  is  to  run  "  down  the  river."  It  is  not  probable 
that  different  lines  could  have  been  intended. 

If  the  State  of  Greorgia  has  construed  this  treaty  by  any 
*  subsequent  acts  manifesting  her  understanding  of  it,  we  [  *  331  ] 
should  not  hesitate  to  adopt  that  construction  in  this  case. 
But  the  bill  of  exceptions  contains  no  fact  showing  that  Greorgia  has 
adopted  a  construction  of  her  treaties  with  the  Indians  which  would 
establish  the  boundary  claimed  by  the  plaintiff.  On  the  contrary,  in 
February,  1787,  an  act  was  passed  "  for  the  appointment  of  commis- 
sioners to  run  the  line  designating  the  Indian  hunting-grounds." 
This  act  directs  the  commissioners  to  proceed  in  conjunction  with 
those  to  be  appointed  by  the  Creek  nation,  to  trace  and  mark  "  the 
temporary  boundary  line,  as  heretofore  established ;  that  is  to  say, 
from  the  Currohee  Mountain,  in  the  direction  of  the  present  tempo- 
rary line  from  Zugalo  River,  till  the  same  shall  strike  the  head  or 
source  of  the  main  direct  stream  of  the  south  branch  of  Oconee 
River,  called  also  Appalachie,  by  which  is  to  be  understood  the  main 
fork  of  Oconee  River,  next  above  Little  River." 

This  act  seems  to  reject  all  claim  on  the  part  of  Georgia  to  lands* 
lying  south  of  the  main  stream  of  the  south  branch  of  Oconee,  and 
to  adopt  the  construction  of  the  treaties  at  Augusta,  which  appears 
to  have  been  adopted  by  the  commissioners  of  the  United  States  at 
the  treaty  at  Hopewell,  in  1785. 

The  prayer  we  are  considering  also  requested  the  court  to  instruct 
the  jury  that  the  tract  of  land  granted  to  Bazil  Jones  was  within  the 
limits  of  Franklin  county  as  by  law  defined. 

In  February,  1784,  the  legislature  passed  an  act  for  laying  off  two 
more  counties  to  the  westward.  One  of  these  was  the  county  of 
Franklin. 

The  first  section  declares  ^  that  the  present  temporary  line  circum- 
scribing the  Indian  hunting-ground  shall  be  marked  by  a  line  drawn 
from  that  part  of  the  north  branch  of  Savannah  River  known  by  the 

VOI*.  VIII.  Q 
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name  of  the  Owee,  which  shall  be  intersected  by  a  line  northeast  from 
the  Oconee  Mountain ;  thence  in  the  same  direction  to  Zugalo  River ; 
from  thence  in  a  direct  line  to  the  top  of  Currohee  Mountain ;  thence  to 
the  head  or  source  of  the  most  southern  stream  of  the  Oconee 
[  •232  ]  River,  including  all  the  waters  of  the  •same ;  thence  down 
the  said  river  to  the  old  line ;  thence  along  the  old  line. 

The  only  difference  between  this  legislative  description  of  the  line 
circumscribing  the  Indian  hunting-ground  and  that  in  the  treaty,  is 
in  the  substitution  of  the  word  "  stream  "  for  the  word  "  branch." 
In  the  treaty,  "  the  branch,"  and  in  the  law,  "  the  stream,"  appear  to 
be  considered  as  "  the  river."  The  line  is  to  run  from  its  source 
^^  down  the  said  river."  This  language  would  seem  to  indicate  that 
a  considerable  or  main  branch  or  stream,  one  which  had  acquired 
the  name  of  river,  not  a  small  rivulet,  was  in  the  mind  of  the  legis- 
lature. The  line  which  runs  to  it  from  the  top  of  the  Currohee 
Mountain  is  subject  to  all  the  uncertainty  which  attends  the  same 
line  as  described  in  the  treaty  of  Augusta. 

The  2d  section  of  the  act  proceeds  to  define  the  exterior  lines  of 
the  county  of  Franklin.  They  run  from  the  Savsinnah  River  to  the 
south  branch  of  the  Oconee  River ;  thence  up  the  said  river  to  the 
head  or  source  of  the  most  southern  stream  thereof;  thence  along 
the  temporary  line  separating  the  Indian  hunting-ground,  to  the 
northern  branch  of  the  Savannah,  &c. 

The  southern  boundary  of  Franklin  county,  from  the  place  where 
the  line  from  the  Savannah  strikes  the  most  southern  branch  of  the 
Oconee  River,  is  up  that  river  to  the  head  or  source  of  the  most 
southern  stream  thereof.  You  find  the  head  or  source  of  this  most 
southern  stream  by  proceeding  up  the  river. 

It  may  well  be  doubted  whether  this  description  will  admit  of 

leaving  the  river  for  any  of  its  small  rivulets.     The  words,  the  most 

southern  stream  of  the  south  branch  of  the  Oconee,  whose  source  is 

to  be  found  by  proceeding  up  the  river,  may  be  satisfied,  either  by 

pursuing  the' most  southern  stream  which  has  acquired  the  name  of 

river,  or  the  most  southern  stream  which  empties  into  the  river.     It 

can  scarcely  be  imagined  that  Georgia  has  not  settled  practically  the 

limits  of  Franklin  coimty ;  and  any  such  settlement  ought  to  have 

been  conclusive  with  the  circuit  court     But  no  such  settle- 

[  •233  ]  ment  is  stated  in  the  record,  and  the  court  is  required  *  to 

say  in  what  manner  its  boundary  lines  are  to  be  drawn,  in 

pursuance  of  the  act  of  assembly  by  which  it  was  constituted.    The 

court  is  relieved  from  the  difficulty  by  the  same  circumstance  which 

made  it  unnecessary  to  determine  the  line  which  circumscribed  the 

Indian  hunting-grounds.     The  statement  of  fact  on  which  the  opin-^ 
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ion  of  the  court  is  asked,  does  not  affirm  that  the  land  lies  on  the 
northern  or  Greorgia  side  of  the  most  southern  stream,  but  that  it  lies 
on  the  waters  of  the  south  branch  of  the  Oconee  River.  For  this 
reason,  this  instruction  ought  not  to  have  been  given  as  asked. 

The  third  exception  states,  that  the  said  counsel  for  the  plaintiff 
also  moved  the  court  to  instruct  the  jury,  that  the  said  grant  to  Bazil 
Jones,  under  which  plaintiff  derived  title,  was  a  legal  and  valid  grant, 
for  all  the  lands  exhibited  on  the  plat  as  lying  north  and  east  of  the 
south  fork  of  the  Oconee  River,  now  called  Appalachie,  including  all 
the  waters  of  the  same ;  which  instruction,  the  court,  being  divided  in 
opinion,  refused  to  give. 

The  court  understands  the  words,  "  including  all  the  waters  of  the 
same,"  to  mean  waters  north  and  east  of  the  south  fork  of  the  Oconee 
River.  This  application,  like  the  second,  is  supposed  to  be  made  on 
the  assumption  that  the  facts  stated  in  the  first  are  true.  If  they  are, 
then  all  the  land  contained  in  the  patent,  lying  north  and  east  of  the 
south  branch  of  Oconee,  is  on  the  Georgia  side  of  the  line  circum- 
scribing the  Indian  hunting-ground,  and  within  the  county  of  Frank- 
Un,  as  described  by  law.  The  application  supposed  to  be  made  to 
the  court,  is,  to  instruct  the  jury  that  the  grant  is  good  for  so  much 
land  as  lies  within  the  county  of  Franklin,  although  part  of  the  tract 
may  be  without  that  county  and  within  the  Indian  boundary.  The 
counsel  for  the  defendants  insist  that,  under  the  laws  of  Georgia,  the 
whole  patent  is  void,  if  any  part  of  t^e  land  it  purports  to  grant  be 
within  the  Indian  boundary.  The  counsel  for  the  plaintiff  contend  that 
the  laws,  so  far  as  they  have  declared  patents  to  be  void,  are  entirely 
retrospective ;  and  that  prospectively,  they  only  inflict  penalties  on  per- 
sons who  shall  make  surveys  in  contravention  of  the  statute. 

•  In  January,  1780,  an  act  was  passed  "  for  the  more  [  •  234  ] 
speedy  and  effectual  settling  of  this  state."  The  19th  sec- 
tion enacts,  "  that  no  warrant,  survey,  or  plat,  made  or  laid  out  in 
the  lands  yet  within  the  lines  of  the  Indians,  shall  be  held  valid,  and 
the  same  is  hereby  declared  null  and  void  to  all  intents  and  purposes 
whatever ;  nor  shall  any  grant  which  may  hereafter  be  surreptitiously 
obtained,  be  deemed  legal  or  of  any  effect" 

We  do  not  think  the  language  of  this  section  entirely  retrospective. 
The  words  "  made  or  laid  out,"  may  apply  to  the  future  as  well  as 
the  past,  and  comprehend  warrants  and  surveys  which  shall  be,  as 
well  as  those  which  have  been,  made  or  laid  out  in  the  lands  yet 
within  the  lines  of  the  Indians. 

In  February,  1783,  Georgia  passed  an  act  for  opening  her  land 
office.  The  11th  section  of  this  act  is  retrospective  so  far  as  it  annuls 
surveys  and  grant«(.     Its  prospective  provisions  only  inffict  penalties 
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on  the  persons  who  shall  make  surveys  or  attempt  to  obtain  a  granL 
But  the  13th  section,  after  describing  the  limits  of  the  State,  providesi 
^'that  nothing  hereinbefore  contained  shall  extend,  or  be  construed 
to  extend,  to  authorize  or  empower  any  surveyor,  or  other  person  or 
persons  whatsoever,  to  survey,  run,  or  make  lines  upon  the  lands, 
before  described  as  being  allowed  to  the  Indians  for  hunting-ground,  or 
any  part  or  parcel  thereof,  before  or  until  permission  for  that  purpose 
shall  be  granted  by  the  legislature  and  made  known  by  proclamation." 

In  consequence  of  this  proviso,  the  land  office  could  not  be  con- 
sidered as  opened  for  lands  within  the  Indian  boundary. 

The  5th  section  of  the  act  of  1785,  which  has  been  relied  on,  is 
retrospective. 

The  act  of  February,  1787,  for  the  appointment  of  commissioners 
to  run  the  line  designating  the  Indian  hunting-ground,  inflicts  addi- 
tional penalties  on  those  who  shall  thereafter  survey  or  cause  to  be 
surveyed,  or  obtain  grants  for  any  lands  beyond  the  temporary  line 
designating  the  Indian  hunting-ground.  The  3d  section  is  in  these 
words:  '^  Whereas,  notwithstanding  the  most  positive  laws  to 
[  *  235  ]  the  *  contrary,  many  persons,  from  design  or  accident,  have 
run  large  quantities  of  land  and  obtained  grants  for  the 
same,  southward  of  the  present  temporary  line  between  the  good 
citizens  of  this  State  and  the  Indians,  and  expect  to  hold  the  same 
when  a  cession  of  said  land  can  be  obtained.  Be  it  therefore  enacted, 
that  the  surveys  or  grants  for  such  land  be  considered,  and  they  are 
hereby  declared  to  be  null  and  void,  and  of  no  effect  whatever." 

This  enactment  is  undoubtedly  retrospective.  It  manifests,  how- 
ever, unequivocally,  the  opinion  of  the  legislature,  that  all  the  surveys 
and  grants  which  are  declared  void,  had  been  made  and  issued  con- 
trary to  the  most  positive  laws.  However  these  laws  may  be  con- 
strued, it  is,  we  think,  obvious,  that  the  office  was  not  opened  for 
lands  situated  within  the  Indian  hunting-grounds,  and  that  grants  for 
them  were  not  authorized. 

But  is  the  whole  grant  a  nullity,  because  it  contains  some  land  not 
grantable? 

In  the  nature  of  the  thing,  we  perceive  no  reason  why  the  grant 
should  not  be  good  for  land  which  it  might  lawfully  pass,  and  void  as 
to  that  part  of  the  tract  for  the  granting  of  which  the  office  had  not 
been  opened.  It  is  every  day's  practice  to  make  grants  for  lands,  which 
have  in  fact  been  granted  to  others.  It  has  never  been  suggested  that 
the  whole  grant  is  void  because  a  part  of  the  land  was  not  grantable* 

The  act  of  February,  1807,  after  stating  "  that  many  persons  had 
run  large  quantities  of  land,  and  obtained  grants  for  the  same  south- 
ward of  the  present  temporary  line  between  the  good  citizens  of  this 
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State  and  the  Indians,"  enacts  "  that  the  surveys  or  grants  for  such 
lands  shall  be  considered  null  and  void ;"  and  the  survey  in  this  case 
was  made  in  September,  1786. 

This  enactment  might  with  as  much  propriety  be  construed  to 
apply  to  those  surveys  only  which  were  made  entirely  within  the 
Indian  boundary,  as  to  that  part  of  a  survey  which  lies  on  the 
Georgia  side  of  that  boundary.  Neither  construction  would  prob- 
ably pursue  the  real  intent  of  the  legislature.  Georgia  was 
willing  to  grant  all  the  lands  as  *  far  as  the  Indian  boundary,  [  *  236  ] 
but  nnwiUing  to  pass  that  line.  The  sole  object  of  the 
enactment  was  to  restrain  her  citizens  from  passing  it,  by  making 
void  all  surveys  and  grants  of  lands  beyond  it.  It  is  therefore  a  rea- 
sonable construction  of  the  act,  to  consider  it  as  applying  to  surveys 
and  grants,  so  far  only  as  they  were  contrary  to  law.  There  is  a 
plain  difference  between  a  grant  comprehending  lands  which  may, 
with  lands  which  may  not  be  granted,  and  one  made  on  a  fraudulent 
misrepresentation  or  illegal  consideration  which  extends  to  and 
vitiates  the  whole  instrument  Understanding  this  prayer  as  involv- 
ing the  validity  of  the  grant,  so  far  only  as  respects  its  extending  in 
part  into  the  Indian  country,  we  think  it  ought  to  have  been  granted. 

The  4th  prayer,  if  not  a  repetition  of  the  3d,  varies  from  it  only  by 
omitting  the  words  "including  all  the  waters  of  the  same;"  conse- 
quently, the  opinion  which  has  been  expressed  on  the  third,  is  applica- 
ble to  this. 

The  principle  that  a  patent  conveying  lands  lying  partly  within 
and  partly  without  the  territory  retained  by  the  Indians,  was  void  as 
to  so  much  as  lay  within  it  and  valid  for  the  residue,  was  settled  by 
this  court  in  the  case  of  Danforth  v.  Wear,  9  W.  673.  That  decision 
was  made  on  a  patent  depending  on  the  statutes  of  North  Carolina, 
which  contain  prohibitions  at  least  as  strong  as  those  of  Georgia. 

The  5th  prayer  states,  that  the  plaintiff  moreover  gave  evidence 
conducing  to  identify  and  prove  certain  comer  trees,  station  trees, 
and  lines,  of  the  said  tract  of  land,  granted  to  Bazil  Jones  aforesaid, 
before  described,  and  including  all  the  lands  on  the  north  and  east 
side  of  the  south  fork  of  the  Oconee  River,  in  the  possession  of  the 
defendants.  And  thereupon,  the  counsel  for  the  said  plaintiff  moved 
the  court  to  instruct  the  jury,  that  neither  the  want  of  the  line  and 
station  trees  required  by  any  law,  nor  the  omission  of  the  surveyor  to 
note  on  his  plat  the  beginning  comer,  nor  any  mistake  in  platting  the 
watercourses,  nor  any  fraud,  irregularity,  negligence,  or  ignorance  of 
the  officers  of  government,  prior  to  the  issuing  of  the  grant 
to  Bazil  Jones,  under  which  •the  plaintiff  derives  title,  did,  or  [  *  237  ] 
could,  legally  affect  the  right  of  the  plaintiff  to  recover ;  that 

9* 
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the  existence  of  the  grant  is,  in  itself,  a  sufficient  ground  to  infer  that 
every  prerequisite  has  been  performed ;  and  that,  as  to  all  irregulari- 
ties,, omissions,  acts  of  fraud,  negligence,  or  ignorance  of  the  officers 
of  government,  prior  to  the  emanation  of  the  grant,  the  government 
of  Georgia,  and  not  the  plaintiff  claiming  under  her  grant,  must  bear 
the  consequences  resulting  from  them ;  which  instruction,  the  court, 
being  divided  in  opinion,  refused  to  give. 

This  prayer  is,  in  some  of  its  parts,  unexceptionable.  In  others, 
it  is  expressed  in  such  vague  and  general  terms,  as  to  make  it  unsafe 
for  any  court  to  grant  it.  In  the  case  of  Polk's  Lessee  v.  Wend, 
9  C.  87 ;  6  W.  293,  this  court  decided  that  a  grant  raises  a  pre- 
sumption that  every  prerequisite  has  been  performed  ;  consequently, 
that  no  negligence  or  omission  of  the  officers  of  government  anterior 
to  its  emanation  can  affect  it  The  part  of  the  prayer  which  respects 
the  defects  supposed  to  be  in  the  plat,  speaks  of  the  want  of  the  line 
and  station  trees  required  by  any  law,  without  specifying  the  laws 
alluded  to,  and  the  omission  of  the  surveyor  to  note  on  his  plat  the 
beginning,  and  of  any  mistake  in  platting  the  watercourses. 

The  act  for  opening  the  land-office  contains  no  particular  rules 
respecting  plats ;  and  tlie  act  which  requires  surveyors  to  note  the 
beginning  comer  of  their  surveys,  passed  in  December,  1789,  long 
after  the  emanation  of  this  patent.  It  would  seem  that  the  officer 
by  whom  the  patent  was  issued,  was  the  proper  judge  of  all  things 
apparent  on  the  face  of  the  plat,  and  that  the  patent  itself  presup- 
poses that  the  plat  was  sufficient  in  law  as  to  those  requisites  of 
which  he  could  judge  by  inspection.  This  part  of  the  instruction 
might  have  been  given.  But  it  is  connected  with  a  request  that  the 
court  would  instruct  the  jury  that  no  fraud  on  the  part  of  the  officers 
of  government  could  affect  the  plaintiff's  title.  It  is  not  easy  to 
perceive  the  extent  of  this  instruction ;  and  it  could  not,  we  think, 

have  been  safely  given. 
[  *  238  ]  *  The  6th  exception  states  that  the  said  plaintiff  more- 
over gave  evidence  conducing  to  prove  that  the  title  of  Bazil 
Jones,  the  grantee  of  the  said  land,  had  been  regularly  and  legally 
conveyed  to  the  lessor  of  the  plaintiff  in  this  action  before  the  com- 
mencement thereof]  and  that  all  the  lands  in  the  possession  of  the 
defendants,  and  of  each  of  them,  at  the  time  of  the  service  of  the 
process  in  this  action,  were  within  the  lines  described  by  the  said 
grant  to  the  said  Bazil  Jones,  and  were  on  the  north  and  east  side 
of  the  said  south  fork  of  the  Oconee  River.  And  thereupon  the  said 
counsel  for  the  plaintiff  moved  the  court  to  instruct  the  jury,  that, 
upon  the  aforesaid  evidence,  if  the  jury  believed  the  same,  the 
ulaintiff  was,  by  law,  entitled  to  recover  the  premises  in  dispute; 
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which  instraction  the  court,  being  divided  in  opinion,  refused  to 
give. 

This  prayer  states  more  explicitly  the  facts  contained  in  the  3d 
and  4th,  and  is  understood  to  come  completely  within  the  opinion  of 
the  court  on  them. 

It  is  the  opinion  of  this  court  that  the  circuit  court  erred  in  not 
instructing  the  jury  that  the  grant  under  which  the  plaintiff  made 
title  was  valid  as  to  the  lands  in  possession  of  the  defendants ;  and 
that,  for  refusing  to  give  this  instruction,  the  judgment  of  the  said  cir- 
cuit  court  ought  to  be  reversed  and  the  cause  remanded,  that  a  venire 
facias  de  novo  may  be  awarded. 

9  P.  663,  711  •,  12  p.  657  ;  14  P.  4,  353 ;  15  P.  5?. 


J.  Harper,  Plaintiff  in  Error,  v.  Anthony  Butler,  Defendant  m 

Error. 

2  P. 239. 

If  an  executor  io  one  State  assign  a  debt  due  from  a  person  residing  in  another  State,  by 
whoso  laws  an  assignee  may  sue  in  liis  own  name,  such  assignment  makes  a  complete 
title,  and  it  is  not  necessary  to  take  letters  of  administratioa  in  the  latter  State,  to  enable 
the  assignee  to  sue  in  his  own  name. 

The  case  is  stated  in  the  opinion  of  the  court 

Janes  J  for  the  plcdntiffi 

No  counsel  appeared  for  the  defendant 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  240  ] 

This  is  an  action  of  debt  brought  by  the  plaintiff  in  error, 
in  the  court  of  the  United  States  for  the  district  of  Mississippi,  as 
the  assignee  of  Henry  Clay,  executor  of  James  Morrison,  deceased. 
The  defendant  pleaded  in  abatement,  that  the  will  of  James  Mor- 
rison had  not  been  proved  or  recorded  in  the  State  of  Mississippi, 
nor  had  letters  testamentary  therein  been  granted  to  Henry  Clay,  the 
executor.  To  this  plea  there  was  a  replication,  which  set  out  the 
probate  of  the  will  in  the  State  of  Kentucky,  the  letters  testamentary 
to  the  executor,  and  the  assignment,  in  the  State  of  Kentucky,  of  the 
note  on  which  the  action  was  brought  to  the  plaintiff  in  error.  To 
this  replication  the  defendant  demurred.  The  court  gave  judgment 
for  the  defendant,  and  the  plaintiff  has  sued  out  this  writ  of  error. 

The  district  court  proceeded  on  the  idea  that  the  executor  could 
not  transfer  a  chose  in  action  in  Kentucky,  because  the  obligor  did 
not  reside  in  that  State.  This  court  supposes  the  law  to  be  other- 
wise. The  assignment  in  Kentucky  could  not  enable  the  assignee 
to  sue  in  the  courts  of  Mississippi,  unless  the  law  of  the  court  au- 
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thorized  an  assignee  to  sue  in  his  own  name.  But  since  this  is 
permitted  in  the  courts  of  Mississippi,  the  plea  in  abatement  cannot 
be  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  district 
court  with  directions  to  overrule  the  demurrer. 


Lessee  of  William  A.  Powell,  and  others,  v.  John  Harman. 

2  P.  241. 

Under  tho  seven  years  limitation  law  of  Tennessee,  the  fact  that  the  defendant  claims  under 
a  grant  is  not  enough ;  he  must  connect  himself  with  it  by  a  valid  conveyance. 

This  case  came  before  the  court  from  the  circuit  court  of  "Western 
Tennessee,  on  a  certificate  of  division  from  the  judges  of  that  court. 

In  the  court  below,  it  occurred  as  a  question  whether,  under  the 
statute  of  limitations  of  Tennessee  of  1797,  a  possession  of  seven 
years  is  a  protection  only  when  held  under  a  grant  or  under  valid 
mesne  conveyances,  or  a  paper  title,  which  are  legally  or  equitably 
connected  with  a  grant ;  or  whether  a  possession  under  a  void  deed 
is  such  a  conveyance  as  that  a  possession  under  it  will  be  protected 
by  the  statute  of  limitations.  The  judges  being  opposed  upon  this 
question,  it  was  referred  to  this  court  for  their  opinion. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  now  referred  to  this  court  differs  from  that 
[  •  242  ]  which  was  decided  in  Patton's  Lessee  v.  Easton,  1  W.  *  476, 
in  this,  that  the  defendant  who  sets  up  a  possession  of  seven 
years  in  bar  of  the  plaintiff's  title,  endeavors  to  connect  himself  with 
a  grant.  The  sale  and  conveyance,  however,  by  which  this  connec- 
tion is  to  be  formed,  are  admitted  to  be  void.  The  conveyance  being 
made  by  a  person  having  no  authority  to  make  it,  is  of  no  validity, 
and  cannot  connect  the  purchaser  with  the  original  grant.  We  are 
therefore  of  opinion  that  the  law  is  for  the  plaintiff,  and  that  this  be 
certified  as  the  opinion  of  this  court 

6  P.  291 ;  1  Wal.  176. 


John  T.  Ritchie,  Appellant,  v.  Philip  Mauro  and  Joseph  Forrest, 

Appellees. 

2  P.  243. 

The  office  of  guardian  is  not  of  the  valao  of  $1000,  and  no  appeal  lies  from  the  circuit 
court  for  the  District  of  Colambia  to  this  court,  in  a  case  in  which  the  matter  in  contro* 
versj  iSi  who,  of  two  persons,  shall  be  guardian. 

Appeal  firom  a  decree  of  the  circuit  court  for  the  District  of 
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Columbia,  reversing  an  order  of  the  orphans'  court,  appointing  the 
appellant  guardian  of  the  estate  of  a  minor. 

Lee  and  Chambers^  for  the  appellant. 

Bradlepy  for  the  appellees. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  244  ] 

In  the  present  case,  a  majority  of  the  court  are  of  opinion 
that  this  court  has  no  jurisdiction  in  the  case ;  the  value  in  contro- 
versy not  being  sufficient  to  entitle  the  party  by  law  to  claim  an 
appeaL  The  value  is  not  the  value  of  the  minor's  estate,  but  the 
value  of  the  office  of  guardian.  The  present  is  a  controversy  merely 
between  persons  claiming  adversely  as  guardians,  having  no  distinct 
interest  of  their  own.  The  office  of  guardian  is  of  no  value,  except 
so  far  as  it  affords  a  compensation  for  labor  and  services  thereafter 
to  be  earned. 


Thompson  Willson  and  others,  Plaintiffs  in  Error,  v.  The  Black- 
bird Creek  Marsh  Company,  Defendants. 

2  P.  245. 

Where  the  record  shows,  that  the  validity  of  a  state  law  was  questioned  by  reason  of  its 
alleged  conflict  with  the  constitation  of  the  United  States,  and  that  the  decision  of  the 
highest  court  of  the  State  was  in  favor  of  the  validity  of  the  law,  this  court  has  jurisdiction 
under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85.) 

In  the  absence  of  all  legislation  by  congress,  a  State  has  power  to  improve  its  lands,  and 
promote  the  public  health,  by  authorizing  a  dam  to  be  built  across  a  creek,  though  it  was 
previously  navigable  from  the  sea  by  vessels  enrolled  and  licensed  for  the  coasting  trade. 

The  power  to  regulate  commerce  not  having  been  so  exercised  as  to  affect  the  question,  its 
mere  existence  does  not  render  the  law  of  the  State  inoperative. 

Error  to  the  High  Court  of  Errors  and  Appeals  of  Delaware. 

The  defendants,  having  been  incorporated  by  the  General  As- 
sembly of  Delaware,  and  empowered  to  hold  and  improve  certain 
marsh  lands,  were  authorized  for  that  purpose  to  make  a  dam  across 
tiie  Blackbird  Marsh  Creek.  They  did  so,  and  the  plaintiffs,  being 
the  owners  of  a  sloop,  regularly  licensed  and  enrolled  for  the  coasting 
trade,  broke  down  the  dam,  and  the  defendants  sued  them 
in  trespass.  The  plaintiffs  pleaded,  in  substance,  *  that  the  [  *  246  ] 
place  where  the  supposed  trespass  is  alleged  to  have  been 
committed,  was,  and  still  is,  part  and  parcel  of  said  Blackbird  Creek, 
a  public  and  common  navigable  creek,  in  the  nature  of  a  highway, 
in  which  the  tides  have  always  flowed  and  reflowed ;  in  which  there 
was,  and  of  right  ought  to  have  been,  a  certain  common  and  public 
way,  in  the  nature  of  highway,  for  all  the  citizens  of  the  State  of 
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Delaware  and  of  the  United  States,  with  sloops  or  other  vessels  to 
navigate,  sail,  pass,  and  repass,  into,  over,  through,  in,  and  upon  the 
same,  at  all  times  of  the  year,  at  their  own  free  will  and  pleasure. 

Therefore,  the  said  defendants,  being  citizens  of  the  State  of  Dela- 
ware and  of  the  United  States,  with  the  said  sloop,  sailed  in  and 
upon  the  said  creek,  in  which,  &c.,  as  they  lawfully  might  for  the 
cause  aforesaid ;  and  because  the  said  gum  piles,  &c.,  bank  and  dam, 
in  the  said  declaration  mentioned,  &c.,  had  been  wrongfully  erected, 
and  were  there  wrongfully  continued  standing,  and  being  in  and 
across  said  navigable  creek,  and  obstructing  the  same,  so  that 
[  •  247  ]  without  pulling  up,  •  cutting,  breaking,  and  destroying  the 
said  gum  piles,  &c.,  bank  and  dam  respectively,  the  said 
defendants  could  not  pass  and  repass  with  the  said  sloop,  into, 
through,  over,  and  along  the  said  navigable  creek.  And  that  the 
defendants,  in  order  to  remove  the  said  obstructions,  pulled  up,  cut, 
broke,  &c.,  as  in  the  said  declaration  mentioned,  doing  no  unneces- 
sary damage  to  the  said  Blackbird  Creek  Marsh  Company ;  which 
is  the  same  supposed  trespass,  &c. 

The  highest  court  of  the  State  having  rendered  a  judgment  in  favor 
of  plaintiffs  below,  this  writ  of  error  was  brought. 

Coxe^  for  the  plaintiffs. 

Wifi^  (attorney-general,)  for  the  defendants. 

[  •  250  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  defendants  in  error  deny  the  jurisdiction  of  this  court| 
because,  they  say,  the  record  does  not  show  that  the  constitutionality 
of  the  act  of  the  legislature,  under  which  the  plaintiff  claimed  to 
support  his  action,  was  drawn  into  question. 

Undoubtedly,  the  plea  might  have  stated  in  terms  that  the  act,  so 
far  as  it  authorized  a  dam  across  the  creek,  was  repugnant  to  the 
constitution  of  the  United  States ;  and  it  might  have  been  safer,  it 
might  have  avoided  any  question  respecting  jurisdiction^  so  to  frame 
it.  But  we  think  it  impossible  to  doubt  that  the  constitutionality  of 
the  act  was  the  question,  and  the  only  question,  which  could  have 
been  discussed  in  the  state  court.  That  question  must  have  been 
discussed  and  decided. 

The  plaintiffs  sustain  their  right  to  build  a  dam  across  the  creek 
by  the  act  of  assembly.  Their  declaration  is  founded  upon  that  act. 
The  injury  of  which  they  complain  is  to  a  right  given  by  it.  They 
do  not  claim  for  themselves  any  right  independent  of  it.  They  rely 
entirely  upon  the  act  of  assembly. 
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The  plea  does  not  contiovert  the  existence  of  the  act,  but  denies 
its  capacity  to  authorize  the  construction  of  a  dam  across  a  navigable 
stream,  in  which  the  tide  ebbs  and  flows ;  and  in  which  there  was, 
and  of  right  ought  to  have  been  a  certain  common  and  public  way 
in  the  nature  of  a  highway.  This  plea  draws  nothing  into  question 
but  the  yalidity  of  the  act ;  and  the  judgment  of  the  court  must  have 
been  in  favor  of  its  validity.  Its  consistency  with,  or  repugnancy  to 
the  constitution  of  the  United  States,  necessarily  arises  upon  these 
pleadings,  and  must  have  been  determined.  This  court  has  repeatedly 
decided  in  favor  of  its  jurisdiction  in  such  a  case.  Martin  v. 
Hunter's  Lessee,  1  W.  356,  •  Miller  v.  NichoUs,  4  W.  311,  [  *  251  ] 
and  Williams  v,  Norris,  12  W.  117,  are  expressly  in  point. 
They  establish,  as  far  as  precedents  can  establish  any  thing,  that  it 
is  not  necessary  to  state  in  terms  on  the  record,  that  the  constitution 
or  a  law  of  the  United  States  was  drawn  in  question.  It  is  sufficient 
to  bring  the  case  within  the  provisions  of  the  25th  section  of  the  Ju- 
dicial Act,  if  the  record  shows  that  the  constitution  or  a  law  or  a 
treaty  of  the  United  States  must  have  been  misconstrued,  or  the 
decision  could  not  be  made.  Or,  as  in  this  case,  that  the  constitu* 
tionality  of  a  state  law  was  questioned,  and  the  decision  has  been 
in  favor  of  the  party  claiming  under  such  law. 

The  jurisdiction  of  the  court  being  established,  the  more  doubtful 
question  is  to  be  considered,  whether  the  act  incorporating  the  Black- 
bird Creek  Marsh  Company  is  repugnant  to  the  constitution,  so  far 
as  it  authorizes  a  dam  across  the  creek.  The  plea  states  the  creek 
to  be  navigable,  in  the  nature  of  a  highway,  through  which  the  tide 
ebbs  and  flows. 

The  act  of  assembly  by  which  the  plaintiffs  were  authorized  to 
construct  their  dam,  shows  plainly  that  this  is  one  of  those  many 
creeks,  passing  through  a  deep  level  marsh  adjoining  the  Delaware, 
up  which  the  tide  flows  for  some  distance.  The  value  of  the  property 
on  its  banks  must  be  enhanced  by  excluding  the  water  from  the 
marsh,  and  the  health  of  the  inhabitants  probably  improved.  Meas- 
ures calculated  to  produce  these  objects,  provided  they  do  not  come 
into  collision  with  the  powers  of  the  general  government,  are  un- 
(^oubtedly  within  those  which  are  reserved  to  the  States.  But  the 
measure  authorized  by  this  act  stops  a  navigable  creek,  and  must  be 
supposed  to  abridge  the  rights  of  those  who  have  been  accustomed 
to  use  it.  But'this  abridgment,  unless  it  comes  in  conflict  with  the 
constitution  or  a  law  of  the  United  States,  is  an  affair  between  the 
government  of  Delaware  and  its  citizens,  of  which  this  court  can 
take  no  cognizance. 

The  counsel  for  the  plaintifi^  in  error  insist  that  it  comes  in 
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[  ^252  ]  •conflict  with  the  power  of  the  United  States,  "to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
States." 

ft 

If  congress  had  passed  any  act  which  bore  upon  the  case  ;  any  act 
in  execution  of  the  power  to  regulate  commerce,  the  object  of  which 
was  to  control  state  legislation  over  those  small  navigable  creeks  into 
which  the  tide  flows,  and  which  abound  throughout  the  lower  coun- 
try of  the  middle  and  southern  States;  we  should  feel  not  much 
difficulty  in  saying  that  a  state  law  coming  in  conflict  with  such  act 
would  be  void.  But  congress  has  passed  no  such  act.  The  repug- 
nancy of  the  law  of  Delaware  to  the  constitution  is  placed  entirely 
on  its  repugnancy  to  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States ;  a  power  which  has  not  been 
BO  exercised  as  to  afiect  the  question. 

We  do  not  think  that  the  act  empowering  the  Blackbird  Creek 
Marsh  Company  to  place  a  dam  across  the  creek,  can,  under  all  tlie 
circumstances  of  the  case,  he  considered  as  repugnant  to  the  power 
to  regulate  commerce  in  its  dormant  state,  or  as  being  in  conflict 
with  any  law  passed  on  the  subject. 

There  is  no  error,  and  the  judgment  is  affirmed. 

8  V  292;  4  P.  410;  6  P.  41  ;  10  P.  368;  11  P.  102;  14  P.  540;  5  H.  504,554;  7  11.283; 

12  H.  299;  13  H.  518;  22  H.  2^;  3  Wal.  718,  786. 


James  Foster  and  Pleasants  Elam,  Plaintifls  in  Error,  v.  DAvm 

Neilson,  Defendant  in  Error. 

2  P.  253. 

In  a  controveny  between  tho  United  States  and  a  foreign  sovereign  as  to  boundary,  this 
court  roust  follow  the  decision  of  that  department  of  the  government  intrusted  by  the 
constitution  with  tho  care  of  its  foreign  relations,  especially  if  sanctioned  by  the  legislative 
power. 

This  principle  applied  to  the  title  to  tliat  territory,  lying  between  the  rivers  Iberville  and 
Peidido,  in  dispute  between  the  United  States  and  Spain. 

The  8th  article  of  the  treaty  between  the  United  States  and  Spain,  of  January  24,  1818, 
(8  Stats,  at  Large,  252,)  taken  in  connection  w^ith  the  2d  article,  and  with  the  explanatory 
declaration  made  by  the  King  of  Spain  when  he  ratified  the  treaty,  does  not  provide  for 
grants  made  by  the  Spanish  authorities  between  the  rivers  Iberville  and  Pcrdido. 

Though  a  treaty  is  a  law  of  the  land,  and  its  provisions  must  be  regarded  by  courts  as 
e(]uivalcnt  to  an  act  of' tho  legislature  when  it  operates  directly  on  a  suttject,  yet,  if  it  be 
merely  a  stipulation  for  future  legislation  thy  congress,  it  addresses  itself  tp  the  political 
and  not  to  the  judicial  department,  and  the  latter  must  await  tiie  action  of  the  former. 

The  8th  article  of  the  said  treaty  with  Spain  does  not,  proprio  mgore^  confirm  grants  j  it  wa« 
reserved  for  congress  to  act  and  execute  it 

The  material  facts  appear  in  the  opinion  of  the  court 
Coxe  and  Webster^  for  the  plaintiff! 
Jones,  contra. 
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•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  299  ] 

This  suit  was  brought  by  the  plaintiffs  in  error  in  the  court 
of  the  United  States  for  the  eastern  district  of  Louisiana,  to  recover  a 
tract  of  land  lying  in  that  district,  about  thirty  miles  east  of  the  Missis- 
sippi, and  in  the  possession  of  the  defendant.  The  plaintiffs  claimed 
under  a  grant  fo!r  40,000  arpents  of  land,  made  by  the  Spanish  governor, 
on  the  2d  of  January,  1804,  to  Jayme  Joydra,  and  ratified  by  the  King 
of  Spain  on  the  29th  of  May,  1804.  The  petition  and  order  of  survey 
are  dated  in  September,  1803,  and  the  return  of  the  survey  itself  was 
made  on  the  27th  of  October  in  the  same  year.  The  defendant  ex- 
cepted to  the  petition  of  the  plaintifis,  alleging  that  it  does 
not  show  a  title  on  which  'they  can  recover;  that  the  terri-  [  •SOO  ] 
tory,  within  which  the  land  claimed  is  situated,  had  been 
ceded,  before  the  grant,  to  Prance,  and  by  France  to  the  United 
States  ;  and  that  the  grant  is  void,  being  made  by  persons  who  had 
no  authority  to  make  it.  The  court  sustained  the  exception,  and  dis- 
missed the  petition.  The  cause  is  brought  before  this  court  by  a  writ 
of  error. 

The  case  presents  this  very  intricate,  and  at  one  time  very  inter- 
esting question  :  To  whom  did  the  country  between  the  Iberville  and 
the  Perdido  rightfully  belong,  when  the  title  now  asserted  by  the 
plaintiffs  was  acquired  ? 

This  question  has  been  repeatedly  discussed,  with  great  talent  and 
research,  by  the  government  of  the  United  States  and  that  of  Spain. 
The  United  States  have  perseveringly  and  earnestly  insisted,  that,  by 
the  treaty  of  St.  Ildefonso,  made  on  the  Ist  of  October  in  the  year 
1800,  Spain  ceded  the  disputed  territory,  as  part  of  Louisiana,  to 
France ;  and  that  France,  by  the  treaty  of  Paris,'  signed  on  the  30th 
of  April,  1803,  and  ratified  on  the  21st  of  October  in  the  same  year, 
ceded  it  to  the  United  States.  Spain  has,  with  equal  perseverance 
and  earnestness,  maintained  that  her  cession  to  France  comprehended 
that  territory  only  which  was  at  that  time  denominated  Louisiana, 
consisting  of  the  island  of  New  Orleans,  and  the  country  she  received 
from  France  west  of  the  Mississippi. 

Without  tracing  the  title  of  France-^io  its  origin,  we  may  state 
i^ith  confidence  that,  at  the  commencement  of  the  war  of  1756,  she 
was  the  undisputed  possessor  of  the  province  of  Louisiana,  lying  on 
both  sides  of  the  Mississippi,  and  extending  eastward  beyond  the  bay 
of  Mobile.  Spain  was  at  the  same  time  in  possession  of  Florida, 
and  it  is  understood  that  the  River  Perdido  separated  the  two  prov- 
inces jrom  each  other. 


^  8  Stats,  at  Large,  200. 

voii.  VIII.  10 
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Such  was  the  state  of  possession  and  title  at  the  treaty  of  Paris, 
concluded  between  Great  Britain,  France,  and  Spain,  on  the  10th 
day  of  February,  1763.  By  that  treaty,  France  ceded  to  Great  Britain 
the  river  and  port  of  the  Mobile,  and  all  her  possessions  on  the  left 
side  of  the  River  Mississippi,  except  the  town  of  New  Or- 
[  *301  ]  leans  and  the  island  on  which  it  *is  situated,  and  by  the 
same  treaty,  Spain  ceded  Florida  to  Great  Britain.  The 
residue  of  Louisiana  was  ceded  by  France  to  Spain,  in  a  separate 
and  secret  treaty  between  those  two  powers.  The  King  of  Great 
Britain  being  thus  the  acknowledged  sovereign  of  the  whole  country 
east  of  the  Mississippi,  except  the  island  of  New  Orleans,  divided 
his  late  acquisition  in  the  south  into  two  provinces.  East  and  West 
Florida.  The  latter  comprehended  so  much  of  the  country  ceded  by 
France  as  lay  south  of  the  31st  degree  of  north  latitude,  and  a  part 
of  that  ceded  by  Spain. 

By  the  treaty  of  peace  between  Great  Britain  and  Spain,  signed 
at  Versailles  on  the  3d  of  September,  1783,  Great  Britain  ceded  East 
and  West  Florida  to  Spain,  and  those  provinces  continued  to  be 
known  and  governed  by  those  names,  as  long  as  they  remained  in 
the  possession  and  under  the  dominion  of  his  Catholic  Majesty. 

On  the  1st  of  October,  in  the  year  1800,  a  secret  treaty  was  con- 
cluded betweeti  France  and  Spain  at  St.  Ildefonso,  the  third  article 
of  which  is  in  these  words :  "  His  Catholic  Majesty  promises  and 
engages,  on  his  part,  to  retrocede  to  the  French  republic,  six  months 
after  the  full  and  entire  execution  of  the  conditions  and  stipulations 
relative  to  his  royal  highness,  the  Duke  of  Parma,  the  colony  or  prov- 
ince of  Louisiana,  with  the  same  extent  that  it  now  has  in  the  hands 
of  Spain,  and  that  it  had  when  France  possessed  it,  and  such  as  it 
should  be  after  the  treaties  subsequently  entered  into  between  Spain 
and  the  other  States." 

The  treaty  of  the  30th  of  April,  1803,  by  which  the  United  States 
acquired  Louisiana,  after  reciting  this  article,  proceeds  to  state  that 
"  the  first  consul  of  the  French  republic  doth  hereby  cede  to  the 
United  States,  in  the  name  of  the  French  republic,  forever  and  in 
full  sovereignty,  the  said  territory,  with  all  its  rights  and  appurte- 
nances, as  fully  and  in  the  same  manner  as  they  have  been  acquired 
by  the  French  republic,  in  virtue  of  the  above-mentioned  treaty  con- 
cluded with  his  Catholic  Majesty."  The  4th  article  stipulates  that 
"  there  shall  be  sent,  by  the  government  of  France,  a  commissary  to 
Louisiana  to  the  end  that  he  do  every  act  necessary,  as  well 
[  •  302  ]  to  receive  from  the  officers  of  his  Catholic  *  Majesty  the  said 
country  and  its  dependencies  in  the  name  of  the  Frencli 
•epublic,  if  it  has  not  already  been  done,  as  to  transmit  it  in  the  name 
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of  the  French  republic,  to  the  commissary  or  agent  of  the  United 
States." 

On  the  30th  of  November,  1803,  Peter  Clement  Laussatt,  colonial 
prefect  and  commissioner  of  the  French  republic,  authorized  by  full 
powers,  dated  the  6th  of  June,  1803,  to  receive  the  surrender  of  the 
province  of  Louisiana,  presented  those  powers  to  Don  Manuel  Sal- 
cedo,  governor  of  Louisiana  and  West  Florida,  and  to  the  Marquis 
de  Casa  Calvo,  commissioners  on  the  part  of  Spain,  together  with 
full  powers  to  them  from  his  Catholic  Majesty  to  make  the  surrender. 
These  full  powers  were  dated  at  Barcelona,  the  15th  of  October,  1802. 
The  act  of  surrender  declares  that,  in  virtue  of  these  full  powers,  the 
Spanish  commissioners,  Don  Manuel  Salcedo  and  the  Marquis  de 
Casa  Calvo,  "  put  from  this  moment  the  said  French  commissioner, 
the  citizen  Laussatt,  in  possession  of  the  colony  of  Louisiana  and  of 
its  dependencies,  as  also  of  the  town  and  island  of  New  Orleans,  in 
the  same  extent  which  they  now  have,  and  which  they  had  in  the 
hands  of  France  when  she  ceded  them  to  the  royal  crown  of  Spain, 
and  such  as  they  should  be  after  the  treaties  subsequently  entered 
into  between  the  states  of  his  Catholic  Majesty  and  those  of  other 
powers." 

The  following  is  an  extract  from  the  order  of  the  King  of  Spain 
referred  to  by  the  commissioners  in  the  act  of  delivery.    "  Don  Car- 
los, by  the  grace  of  God,"  &c.     "  Deeming  it  convenient  to  retrocede 
to  the  French  republic  the  colony  and  province  of  Louisiana,  I  order 
you,  as  soon  as  the  present  order  shall  be  presented  to  you  by  Gen- 
eral Victor  or  other  officer  duly  authorized  by  the  French  republic, 
to  take  charge  of  said  delivery ;  you  will  put  him  in  possession  of 
the  colony  of  Louisiana  and  its  dependencies,  as  also  of  the  city  and 
island  of  New  Orleans,  with  the  same  extent  that  it  now  has,  that  it 
had  in  the  hands  of  France  when  she  ceded  it  to  my  royal  crown, 
and  such  as  it  ought  to  be  after  the  treaties  which  have  successively 
taken  place  between  my  States  and  those  of  other  powers." 
Previous  to  the  arrival  of  the  French  commissioner,  the 
•governor  of  the  provinces  of  Louisiana  and  West  Florida,  [  *  303  ] 
and  the  Marquis  de  Casa  Calvo,  had  issued  their  proclama- 
tion, dated  the  18th  of  May,  1803,  in  which  they  say :  "  His  Majesty 
having  before  his  eyes  the  obligations  imposed  by  the  treaties,  and 
desirous  of  avoiding  any  disputes  that  might  arise,  has  deigned  to 
resolve  that  the  delivery  of  the  colony  and  island  of  New  Orleans, 
which  is  to  be  made  to  the  general  of  division,  Victor,  or  such  other 
officer  as  they  may  be  legally  authorized  by  the  government  of  the 
French  republic,  shall  be  executed  on  the  same  terms  that  France 
ceded  it  to  his  Majesty,  in  virtue  of  which  the  limits  of  both  shores 
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of  the  River  St.  Louis  or  Mississippi  shall  remain  as  they  were  irrc« 
vocably  fixed  by  the  7th  article  of  the  definite  treaty  of  peace,  con- 
cluded at  Paris  the  10th  of  February,  1763,  according  to  which  the 
settlements  from  the  River  Manshac  or  Iberville  to  the  line  which 
separates  the  American  territory  from  the  dominions  of  the  king, 
remain  in  possession  of  Spain  and  annexed  to  West  Florida." 

On  the  31st  of  October,  1803,^  congress  passed  an  act  to  enable 
the  President  to  take  possession  of  the  territory  ceded  by  France  to 
the  United  States,  in  pursuance  of  which  commissioners  were  ap- 
pointed, to  whom  Monsieur  Laussatt,  the  commissioner  of  the  French 
republic,  surrendered  New  Orleans  and  the  province  of  Louisiana 
on  the  20th  of  December,  1803.  The  surrender  was  made  in  general 
terms;  but  no  actual  possession  was  taken  of  the  territory  lying  east 
of  New  Orleans.  The  government  of  the  United  States,  however, 
soon  manifested  the  opinion  that  the  whole  country  originaUy  held 
by  France  and  belonging  to  Spain  when  the  treaty  of  St.  Udefonso 
was  concluded,  was,  by  that  treaty,  retroceded  to  France. 

On  the  24th  of  February,  1804,^  congress  passed  an  act  for  laying 
and  collecting  duties  within  the  ceded  territories,  which  authorized  the 
President,  whenever  he  should  deem  it  expedient,  to  erect  the  shores, 
Ace,  of  the  bay  and  River  Mobile,  and  of  the  other  rivers,  creeks,  &c., 
emptying  into  the  Gulf  of  Mexico  east  of  the  said  River  Mobile, 
and  west  thereof  to  the  Pascagoula  inclusive,  into  a  separate  dis- 
trict, and  to  establish  a  port  of  entry  and  delivery  therein. 
[  •  304  )  The  *  port  established  in  pursuance  of  this  act  was  at  Fort 
Stoddert,  within  the  acknowledged  jurisdiction  of  the  United 
States ;  and  this  circumstance  appears  to  have  been  offered  as  a  suffi- 
cient answer  to  the  subsequent  remonstrances  of  Spain  against  the 
measure.  It  must  be  considered,  not  as  acting  on  the  territory,  but 
as  indicating  the  American  exposition  of  the  treaty,  and  exhibiting 
the  claim  its  government  intended  to  assert. 

In  the  same  session,  on  the  26th  of  March,  1804,  congress  passed 
an  act^  erecting  Louisiana  into  two  territories.  This  act  declares 
that  the  country  ceded  by  France  to  the  United  States  south  of  the 
Mississippi  territory,  and  south  of  an  east  and  west  line,  to  com- 
mence on  the  Mississippi  River  at  the  33d  degree  of  north  latitude, 
and  run  west  to  the  western  boundarv  of  the  cession,  shall  constitute 
a  territory  under  the  name  of  the  territory  of  Orleans.  Now,  the 
Mississippi  territory  extended  to  the  31st  degree  of  north  latitude, 
and  the  country  south  of  that  territory  was  necessarily  the  country 
which  Spain  held  as  West  Florida ;  but  still,  its  constituting  a  part 
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of  the  territory  of  Orleans  depends  on  the  fact  that  it  was  a  part  of 
the  country  ceded  by  France  to  the  United  States.  No  practical 
application  of  the  laws  of  the  United  States  to  this  part  of  the  terri- 
tory was  attempted,  nor  could  be  made  while  the  country  remained 
in  the  actual  possession  of  a  foreign  power. 

The  14th  section  enacts  "  that  all  grants  for  lands  within  the  terri- 
tories ceded  by  the  French  republic  to  the  United  States  by  the  treaty 
of  the  30th  of  April,  1803,  the  title  whereof  was  at  the  date  of  the 
treaty  of  St.  Ildefonso  in  the  crown,  government,  or  nation  of  Spain, 
and  every  cujt  and  proceeding  subsequent  thereto,  of  whatsoever 
nature,  towards  the  obtaining  any  grant,  title,  or  claim  to  such  lands, 
and  under  whatsoever  authority  transacted  or  pretended,  be,  and  the 
same  are  hereby  declared  to  be,  and  to  have  been  from  the  beginning, 
null,  void,  and  of  no  effect  in  law  or  equity."  A  proviso  excepts  the 
titles  of  actual  settlers  acquired  before  the  20th  of  December,  1803, 
from  the  operation  of  this  section.  It  was  obviously  intended  to 
act  on  all  grants  made  by  Spain  after  her  retrocession  of 
Louisiana  to  France,  and,  *  without  deciding  on  the  extent  [  *  305  J 
of  that  retrocession,  to  put  the  titles  which  might  be  thus 
acquired  through  the  whole  territory,  whatever  might  be  its  extenti 
completely  under  the  control  of  the  American  government 

The  President  was  authorized  to  appoint  registers  or  recorders  of 
lands  acquired  under  the  Spanish  and  French  governments,  and 
boards  of  commissioners  who  should  receive  all  claims  to  lands,  and 
hear  and  determine  in  a  summary  way  all  matters  respecting  such 
claims.  Their  proceedings  were  to  be  reported  to  the  secretary  of 
the  treasury,  to  be  laid  before  congress  for  the  final  decision  of  that 
body. 

Previous  to  the  acquisition  of  Louisiana,  the  ministers  of  the 
United  States  had  been  instructed  to  endeavor  to  obtain  the  Floridaa 
from  Spain.  After  that  acquisition  this  object  was  still  pursued,  and 
the  Mendly  aid  of  the  French  government  towards  its  attainment 
was  requested.  On  the  suggestion  of  M.  Talleyrand,  that  the  time 
was  unfavorable,  the  design  was  suspended.  The  government  of  the 
United  States,  however,  soon  resumed  its  purpose,  and  the  settlement 
of  the  boundaries  of  Louisiana  was  blended  with  the  purchase  of 
the  Floridas,  and  the  adjustment  of  heavy  claims  made  by  the  United 
States  for  American  property,  condemned  in  the  ports  of  Spain  dur- 
ing  the  war  which  was  terminated  by  the  treaty  of  Amiens. 

On  his  way  to  Madrid,  Mr.  Monroe,  who  was  empowered  in  con- 
junction with  Mr.  Pinckney,  the  American  minister  at  the  court  of 
his  Catholic  Majesty,  to  conduct  the  negotiation,  passed  througb 
Paris,  and  addressed  a  letter  to  the  minister  of  exterior  relations,  in 
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which  he  detailed  the  objects  of  his  mission  and  his  views  respecting 
the  boundaries  of  Louisiana.  In  his  answer  to  this  letter,  dated  the 
21st  of  December,  1804,  M.  Talleyrand  declared,  in  decided  terms, 
that,  by  the  treaty  of  St.  Ildefonso,  Spain  retroceded  to  France  no 
part  of  the  territory  east  of  the  Iberville,  which  had  been  held  and 
known  as  West  Florida ;  and  that,  in  all  the  negotiations  between 
the  two  governments,  Spain^had  constantly  refused  to  cede  any  part 
of  the  Floridas,  even  from  the  Mississppi  to  the  Mobile.  He  added 
that  he  was  authorized  by  his  imperial  majesty  to  say  that, 
[  •306  ]  at  the  beginning*  of  the  year  1802,  General  Bournonville 
had  been  charged  to  open  a  new  negotiation  with  Spain 
for  the  acquisition  of  the  Floridas,  but  this  project  had  not  been  fol- 
lowed by  a  treaty. 

Had  France  and  Spain  agreed  upon  the  boundaries  of  the  retro- 
ceded  territory  before  Louisiana  was  acquired  by  the  United  States, 
that  agreement  would  undoubtedly  have  ascertained  its  limits.  But 
tlie  declarations  of  France,  made  after  parting  with  the  province, 
cannot  be  admitted  as  conclusive.  In  questions  of  this  character, 
political  considerations  have  too  much  influence  over  the  conduct  of 
nations,  to  permit  their  declarations  to  decide  the  course  of  an  inde- 
pendent government  in  a  matter  vitally  interesting  to  itself. 

Soon  after  the  arrival  of  Mr.  Monroe  at  his  place  of  destination, 
the  negotiations  commenced  at  A.ranjuez.  Every  word  in  that 
article  of  the  treaty  of  St.  Ildefonso  which  ceded  Louisiana  to 
France,  was  scanned  by  the  ministers,  on  both  sides,  with  all  the 
critical  acumen  which  talents  and  zeal  could  bring  into  their  service. 
Every  argument  drawn  from  collateral  circumstances,  connected  with 
the  subject,  which  could  be  supposed  to  elucidate  it,  was  exhausted. 
No  advance  towards  an  arrangement  was  made,  and  the  negotiation 
terminated  leaving  each  party  firm  in  his  original  opinion  and  pur- 
pose. Each  persevered  in  maintaining  the  construction  with  which 
he  had  commenced.  The  discussion  has  since  been  resumed  between 
the  two  nations  with  as  much  ability  and  with  as  little  success.  The 
question  has  been  again  argued  at  this  bar  with  the  same  talent  and 
research  which  it  has  uniformly  called  forth.  Every  topic  which 
relates  to  it  has  been  completely  exhausted ;  and  the  court,  by  reason- 
ing on  the  subject,  could  only  repeat  what  is  familiar  to  all. 
.  We  shall  say  only,  that  the  language  of  the  article  may  admit  of 
either  construction,  and  it  is  scarcely  possible  to  consider  the  argu- 
ments on  either  side  without  believing  that  they  proceed  from  a  con- 
viction of  their  truth.  The  phrase  on  which  the  controversy  mainly 
depends,  that  Spain  retrocedes  Louisiana  with  the  same  extent  that 
\t  had    when    I^'rance    possessed  it,  might   so   readily    have  been 
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expressed  •in  plain  language,  that  it  is  difBcult  to  resist  [  *307  ] 
the  persuasion  that  the  ambiguity  was  intentional.  Had 
liouisiana  been  retroceded  with  the  same  extent  that  it  had  when 
France  ceded  it  to  Spain,  or  with  the  same  extent  that  it  had  before 
the  cession  of  any  part  of  it  to  England,  no  controversy  respecting 
its  limits  could  have  arisen.  Had  the  parties  concurred  in  their 
intention,  a  plain  mode  of  expressing  that  intention  would  have  pre- 
sented itself  to  them.  But  Spain  has  always  manifested  infinite 
repugnance  to  the  surrender  of  territory,  and  was  probably  unwilling 
to  give  back  more  than  she  had  received.  The  introduction  of  am- 
biguous phrases  into  the  treaty,  which  power  might  afterwards  con- 
strue according  to  circumstances,  was  a  measure  which  the  strong  and 
the  politic  might  not  be  disinclined  to  employ. 

However  this  may  be,  it  is,  we  think,  incontestable,  that  the 
American  construction  of  the  article,  if  not  entirely  free  from  ques- 
tion;  is  supported  by.  arguments  of  great  strength  which  cannot  be 
easily  confuted. 

In  a  controversy  between  two  nations  concerning  national  boun- 
dary, it  is  scarcely  possible  that  the  courts  of  either  should  refuse  to 
abide  by  the  measures  adopted  by  its  own  government.  There  being 
no  common  tribunal  to  decide  between  them,  each  determines  for 
itself  on  its  own  rights,  and  if  they  cannot  adjust  their  differences 
peaceably,  the  right  remains  with  the  strongest  The  judiciary  is  not 
that  department  of  the  government  to  which  the  assertion  of  its 
interests  against  foreign  powers  is  confided ;  and  its  duty,  commonly, 
is  to  decide  upon  individual  rights  according  to  those  principles 
which  the  political  departments  of  the  nation  have  established.  If^ 
the  course  of  the  nation  has  been  a  plain  one,  its  courts  would  hesi- 
tate to  pronounce  it  erroneous. 

We  think,  then,  however  individual  judges  might  construe  the 
treaty  of  St  Ildefonso,  it  is  the  province  of  the  court  to  conform  its 
decisions  to  the  will  of  the  legislature,  if  that  will  has  been  clearly 
expressed. 

The  convulsed  state  of  European  Spain  affected  her  influence 
over  her  colonies,  and  a  degree  of  disorder  prevailed  in 
•  the  Floridas,  at  which  the  United  States  could  not  look  [  *  308  ] 
with  indifference.  In  October,  1810,  the  President  issued 
bis  proclamation,  directing  the  governor  of  the  Orleans  territory  to  take 
possession  of  the  country  as  far  east  as  the  Perdido,  and  to  hold  it 
for  the  United  States.  This  measure  was  avowedly  intended  as  an 
assertion  of  the  title  of  the  United  States ;  but  as  an  assertion  which 
was  rendered  necessary  in  order  to  avoid  evils  which  might  contra- 
vene the  wishes  of  both  parties,  and  which  would  still  leave  the 
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territory  ^^a  subject  of  fair  and  friendly  negotiation  and  adjodt* 
meut" 

In  April,  1812,  congress  passed  ^  an  act  to  enlarge  the  limits  of 
the  State  of  Louisiana." '  This  act  describes  lines  which  compra* 
hend  the  land  in  controversy,  and  declares  that  the  country  included 
within  them  shall  become  and  form  a  part  of  the  State  of  Louisiana. 

In  May,  of  the  same  year,  another  act  ^  was  passed,  annexing 
the  residue  of  the  countiy  west  of  the  Perdido  to  the  Mississippi 
territory. 

And,  in  February,  1813,  the  President  was  authorized  ^  to  occupy 
and  hold  all  that,  tract  of  country  called  West  Florida,  which  lies 
west  of  the  River  Perdido,  not  now  in  possession  of  the  United 
States." 

On  the  third  of  March,  1817,^  congress  erected  that  part  of 
Florida  which  had  been  annexed  to  the  Mississippi  territory,  into  a 
separate  territory,  called  Alabama. 

The  powers  of  government  were  extended  to  and  exercised  in 
those  parts  of  West  Florida  which  composed  a  part  of  Louisiana 
and  Mississippi,  respectively ;  and  a  separate  government  was  erected 
in  Alabama.     U.  S.  L.  c.  4,  409. 

In  March,  1819,  ^'  congress  passed  an  act  to  enable  the  people  of 
Alabama  to  form  a  constitution  and  state  government."  ^  And  in 
December,  1819,^  she  was  admitted  into  the  Union,  and  declared  one 
of  the  United  States  of  America.  The  treaty  of  amity,  settlementi 
and  limits^  between  the  United  States  and  Spain  was  signed  at  Wash* 
ington  on  the  22d  day  of  February,  1819,  but  was  not  ratified  by  Spain 
till  the  24th  day  of  October,  1820 ;  nor  by  the  United  States  until 
the  22d  day  of  February,  1821.  So  that  Alabama  was 
[  *309  ]  *  admitted  into  the  Union  as  an  independent  State,  in  virtue 
of  the  title  acquired  by  the  United  States  to  her  territory 
under  the  treaty  of  April,  1803. 

After  these  acts  of  sovereign  power  over  the  territory  in  dispute^ 
asserting  the  American  construction  of  the  treaty  by  which  the 
government  claims  it,  to  maintain  the  opposite  construction  in  its 
own  courts  would  certainly  be  an  anomaly  in  the  history  and  prac- 
tice of  nations.  If  those  departments  which  are  intrusted  with  the 
foreign  intercourse  of  the  nation,  which  assert  and  maintain  its  inter- 
ests against  foreign  powers,  have  unequivocally  asserted  its  rights  of 
dominion  over  a  country  of  which  it  is  in  possession,  and  which  it 
claims  under  a  treaty ;  if  the  legislature  has  acted  on  the  construc- 
tion thus  asserted,  it  is  not  in  its  own  courts  that  this  construction  is 
to  be  denied.     A  question  like  this  respecting  the  boundaries  of 

^  2  Stats,  at  Large,  708.    s lb.  734.    '  8  lb.  371.    < lb.  489.    &  lb.  608.    «  8  lb.  252. 
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tiations,  is,  as  has  been  truly  said,  more  a  political  than  a  legal  qnes- 
tion  ;  and  in  its  discussion,  the  courts  of  every  country  must  respect 
the  pronounced  will  of  the  legislature.  Had  this  suit  been  instituted 
immediately  after  the  passage  of  the  act  for  extending  the  bounds 
of  Louisiana,  could  the  Spanish  construction  of  the  treaty  of  St. 
ndefonso  have  been  maintained  ?  Could  the  plaintiff  have  insisted 
that  the  land  did  not  lie  in  Louisiana,  but  in  West  Florida;  that  the 
occupation  of  the  country  by  the  United  States  was  wrongful ;  and 
that  his  title  under  a  Spanish  grant  must  prevail,  because  the  acts  of 
congress  on  the  subject  were  founded  on  a  misconstruction  of  the 
treaty  ?  K  it  be  said  that  this  statement  does  not  present  the  ques- 
tion fairly,  because  a  plaintiff  admits  the  authority  of  the  court,  let 
the  parties  be  changed.  If  the  Spanish  grantee  had  obtained  pos- 
session so  as  to  be  the  defendant,  would  a  court  of  the  United  States 
maintain  his  title  under  a  Spanish  grant,  made  subsequent  to  the 
acquisition  of  Louisiana,  singly  on  the  principle  that  the  Spanish 
construction  of  the  treaty  of  St  Ildefonso  was  right,  and  the  Ameri- 
can construction  wrong?  Such  a  decision  would,  we  think,  have  sub* 
verted  those  principles  which  govern  the  relations  between  the  legis 
lative  and  judicial  departments,  and  mark  the  limits  of  each. 

•If  the  rights  of  the  parties  are  in  any  degree  changed,  [  *  310  ] 
tiiat  change  must  be  produced  by  the  subsequent  arrange-^ 
ments  made  between  the  two  governments. 

A  "  treaty  of  amity,  settlement,  and  limits,  between  the  United 
States  of  America  and  the  king  of  Spain,''  was  signed  at  Washing* 
Ion  on  the  22d  day  of  February,  1819.  By  the  2d  article,  « his 
Catholic  Majesty  cedes  to  the  United  States  in  full  property  and 
sovereignty,  all  the  territories  which  belong  to  him,  situated  to  the 
eastward  of  the  Mississippi,  known  by  the  name  of  East  and  West 
Florida.'' 

The  8th  article  stipulates  that,  "all  the  grants  of  land  made  before 
the  24th  of  January,  1818,  by  his  Catholic  Majesty,  or  by  his  lawful 
authorities,  in  the  said  territories  ceded  by  his  Majesty  to  the  United 
States,  shall  be  ratified  and  confirmed  to  the  persons  in  possession 
of  the  lands,  to  the  same  extent  that  the  same  grants  would  be  valid 
if  the  territories  had  remained  under  the  dominion  of  his  Catholic 
Majesty." 

The  court  will  not  attempt  to  conceal  the  difficulty  which  is  created 
by  these  articles. 

It  is  well  known  that  Spain  had  uniformly  maintained  her  con- 
struction of  the  treaty  of  St.  Ildefonso.  His  Catholic  Majesty  had 
perseveringly  insisted  that  no  part  of  West  Florida  had  been  ceded 
by  that  treaty,  and  that  the  whole  country  which  had  been  known  by 
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that  name  still  belonged  to  him.  It  is  then  a  fair  inference  from  the 
language  of  the  treaty,  that  he  did  not  mean  to  retrace  his  steps,  and 
relinquish  his  pretensions ;  but  to  cede  on  a  snfEcient  consideration 
all  that  he  had  claimed  as  his ;  and  consequently,  by  the  8th  article^ 
to  stipulate  for  the  confirmation  of  all  those  grants  which  he  had 
made  while  the  title  remained  in  him. 

But  the  United  States  had  uniformly  denied  the  title  set  up  by  the 
crown  of  Spain ;  had  insisted  that  a  part  of  West  Florida  had  been 
transferred  to  France  by  the  treaty  of  St.  Ildefonso,  and  ceded  to  the 
United  States  by  the  treaty  of  April,  1803 ;  had  asserted  this  con- 
struction by  taking  actual  possession  of  the  country ;  and  had  ex- 
tended its  legislation  over  it.  The  United  States,  therefore,  cannot  be 
understood  to  have  admitted  that  this  country  belonged  to 
[  *  311  ]  his  Catholic  *  Majesty,  or  that  it  passed  from  him  to  them  by 
this  article.  Had  his  Catholic  Majesty  ceded  to  the  United 
States  ^<  all  the  territories  situated  to  the  eastward  of  the  Mississippi 
known  by  the  name  of  East  and  West  Florida,"  omitting  the  words 
''  which  belong  to  him,"  the  United  States,  in  receiving  this  cession^ 
might  have  sanctioned  the  right  to  make  it,  and  might  have  been 
bound  to  consider  the  8th  article  as  coextensive  with  the  second. 
The  stipulation  of  the  8th  article  might  have  been  construed  to  be  an 
admission  that  West  Florida,  to  its  full  extent,  was  ceded  by  this  treaty* 

But  the  insertion  of  these  words  materially  affects  the  construction 
of  the  article.  They  cannot  be  rejected  as  surplusage.  They  have 
a  plain  meaning,  and  that  meaning  can  be  no  other  than  to  limit  the 
extent  of  the  cession.  We  cannot  say  they  were  inserted  carelessly 
or  unadvisedly,  and  must  understand  them  according  to  their  obvious 
import. 

It  is  not  improbable  that  terms  were  selected  which  might  not 
compromise  the  dignity  of  either  government,  and  which  each 
might  understand,  consistently  with  its  former  pretensions.  But 
if  a  court  of  the  United  States  would  have  been  bound,  under  the 
state  of  things  existing  at  the  signature  of  the  treaty,  to  consider  the 
territory  then  composing  a  part  of  the  State  of  Louisiana  as  right- 
fully belonging  to  the  United  States,  it  would  be  difficult  to  construe 
this  article  into  an  admission  that  it  belonged  rightfully  to  his  Catho- 
lic Majesty. 

The  6th  article  of  the  treaty  may  be  considered  in  connection  with 
the  second.  The  6th  stipulates  ^'  that  the  inhabitants  of  the  territo- 
ries which  his  Catholic  Majesty  cedes  to  the  United  States  by  this 
treaty,  shall  be  incorporated  in  the  Union  of  the  United  States,  as 
soon  as  may  be  consistent  with  the  principles  of  the  federal  consti- 
tution." 
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This  article,  according  to  its  obvious  import,  extends  to  the  whole 
territory  which  was  ceded.  The  stipulation  for  the  incorporation  of 
the  inhabitants  of  the  ceded  territory  into  the  Union,  is  coextensive 
with  the  cession.  But  the  country  in  which  the  land  in  controversy 
lies,  was  already  incorporated  into  the  Union.  It  composed 
a  part  of  the  •State  of  Louisiana,  which  was  ahready  a  [  *  312  ) 
member  of  the  American  confederacy. 

A  part  of  West  Florida  lay  east  of  the  Perdido  ;  and  to  that  the 
right  of  his  Catholic  Majesty  was  acknowledged.  There  was  then 
an  ample  subject  on  which  the  words  of  the  cession  might  operate 
without  discarding  those  which  limit  its  general  expressions. 

.  Such  IS  the  construction  which  the  court  would  put  on  the  treaties 
by  which  the  United  States  have  acquired  the  country  east  of  New 
Orleans.  But  an  explanation  of  the  8th  article  seems  to  have  been 
given  by  the  parties  which  may  vary  this  construction. 

It  was  discovered  that  three  large  grants,  which  had  been  supposed 
at  the  signature  of  the  treaty  to  have  been  made  subsequent  to  the 
24th  of  January,  1818,  bore  a  date  anterior  to  that  period.  Consider- 
ing these  grants  as  fraudulent,  the  United  States  insisted  on  an  ex- 
press declaration  annulling  them.  This  demand  was  resisted  by 
Spain ;  and  the  ratification  of  the  treaty  was  for  some  time  sus- 
pended. At  length  his  Catholic  Majesty  yielded,  and  the  following 
clause  was  introduced  into  his  ratification :  <'  desirous  at  the  same 
time  of  avoiding  any  doubt  or  ambiguity  concerning  the  meaning  of 
the  8th  article  of  the  treaty,  in  respect  to  the  date  which  is  pointed 
out  in  it  as  the  period  for  the  confirmation  of  the  grants  of  lands  in 
the  Floridas  made  by  me,  or  by  the  competent  authorities  in  my 
royal  n^me,  which  point  of  date  was  fixed  in  the  positive  under- 
standing of  the  three  grants  of  land  make  in  favor  of  the  Duke  of 
Alagon,  the  Count  of  Punon  Rostro,  and  Don  Pedro  de  Vargas,  being 
annulled  by  its  tenor;  I  think  it  proper  to  declare,  that  the  said  three 
grants  have  remained  and  do  remain  entirely  annulled  and  invalid ; 
and  that  neither  the  three  individuals  mentioned,  nor  those  who  may 
have  titie  or  interest  through  them,  can  avail  themselves  of  the  said 
grants  at  any  time  or  in  any  manner ;  under  which  explicit  declara- 
tion, the  said  8th  article  is  to  be  understood  as  ratified."  One  of 
these  grants,  that  to  Vargas,  lies  west  of  the  Perdido. 

It  has  been  argued,  and  with  great  force,  that  this  expla- 
nation forms  a  part  of  the  article.  It  may  be  considered  Tas  [  *  313  ] 
if  introduced  into  it  as  a  proviso  or  exception  to  the  stipu- 
lation, in  favor  of  grants  anterior  to  the  24th  of  January,  1818.    The 
article  may  be  xmderstood  as  if  it  had  been  written  that,  '<  all  the 
grants  of  land  made  before  the  24th  of  January,  1818,  by  his  Catho* 


120         SUPREME   COURT  OF   THE  UNITED  STATES. 

Foster  t;.  Noilson.    2  P. 

tic  Majesty  or  his  lawful  authorities  in  the  said  territories,  ceded  by 
his  Majesty  to  the  United  States,  (except  those  niade  to  the  Duke  of 
Alagon,  the  Count  of  Punon  Rostro,  and  Don  Pedro  de  Vargas,) 
ehaU  be  ratified  and  confirmed,  &c." 

Had  this  been  the  form  of  the  original  article,  it  would  be  difficult 
to  resist  the  construction,  that  the  excepted  grants  were  withdrawn 
from  it  by  the  exception,  and  would  otherwise  have  been  within  its 
provisions.  Consequently,  that  all  other  fair  grants  within  the  time 
specified,  were  as  obligatory  on  the  United  States  as  on  his  Catholic 
Majesty. 

One  other  judge  and  myself  are  inclined  to  adopt  this  opinion. 
The  majority  of  the  court,  however,  think  differently.  They  suppose 
that  these,  three  large  grants  being  made  about  the  same  time,  under 
circumstances  strongly  indicative  of  unfairness,  and  two  of  them 
lying  east  of  the  Perdido,  might  be  objected  to,  on  the  ground  of 
firaud  common  to  them  all ;  without  implying  any  opinion  that  one 
of  them,  which  was  for  lands  lying  within  the  United  States,  and 
most  probably  in  part  sold  by  the  government,  could  have  been 
otherwise  confirmed.  The  government  might  well  insist  on  closing 
all  future  controversy  relating  to  these  grants,  which  might  so  mate- 
rially interfere  with  its  own  rights  and  policy,  in  its  future  disposition 
of  the  ceded  lands,  and  not  allow  them  to  become  the  subject  of 
judicial  investigation ;  while  other  grants,  though  deemed  by  it  to 
be  invalid,  might  be  left  to  the  ordinary  course  of  the  law.  The 
form  of  the  ratification  ought  not,  in  their  opinion,  &  change  the 
natural  construction  of  the  words  of  the  8th  article,  or  extend  them 
to  embrace  grants  not  otherwise  intended  to  be  confirmed  by  it.  An 
extreme  solicitude  to  provide  against  injury  or  inconvenieace,  fi*om 
Che  known  existence  of  such  large  grants,  by  insisting  upon  a  decla- 
ration of  their  absolute  nullity,  can,  in  their  opinion,  furnish  no 
satisfactory  proof  that  the  government  meant  to  recognize 
(  *  314  ]  *  the  small  grants  as  valid,  which,  in  every  previous  act  and 
struggle,  it  had  proclaimed  to  be  void,  as  being  for  lands 
within  the  American  territory. 

Whatever  difference  may  exist  respecting  the  effect  of  the  ratifica- 
tion, in  whatever  sense,  it  may  be  understood,  we  think  the  sound 
construction  of  the  eighth  article  will  not  enable  this  court  to  apply 
its  provisions  to  the  present  case.  The  words  of  the  article  are,  that 
^  all  the  grants  of  land  made  before  the  24th  of  January,  1818,  by 
bis  Catholic  Majesty,  &c.,  shall  be  ratified  and  confirmed  to  the  per- 
sons in  possession  of  the  lands,  to  the  same  extent  that  the  same 
grants  would  te  vaUd  if  the  territories  had  remained  under  the  do- 
minion of  his  Catholic  Majesty."    D^j^se  words  act  directly  on  the 
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grant,  so  as  to  give  validity  to  those  not  otherwise  valid  ;  or  do  they 
pledge  the  faith  of  the  United  States  to  pass  acts  which  shall  ratify 
and  confirm  them  ? 

A  treaty  is,  in  its  nature,  a  contract  between  two  nations,  not  a 
legislative  act.  It  does  not  generally  effect,  of  itself,  the  object  to  be 
accomplished,  especially  so  far  sis  its  operation  is  infra-territorial ;  but 
is  carried  into  execution  by  the  sovereign  power  of  the  respective  par- 
ties to  the  instrument.  s 

In  the  United  States,  a  dilfTerent  principle  is  established.  Our  con- 
stitution declares  a  treaty  to  be  the  law  of  the  land.  It  is,  conse- 
quently, to  be  regarded  in  courts  of  justice  as  equivalent  to  an  act 
of  the  legislature,  whenever  it  operates  of  itself  without  the  aid  of 
any  legislative  provision.  But  when  the  terms  of  the  stipulation 
import  a  cpjittacty  when  either  of  the  parties  engages  to  perform  a 
particular  act,  the  treaty  addresses  itseU"  to  thej)olitical,  not  the  judi- 
cial department ;  and  the  legislature  mxifit  execute  the^ontract  before 
it  can  become  a  rule  for  the  court  ^^ 

The  article  under  consideration  does  not  declare  that  all  the  grants 
made  by  his  Catholic  Majesty  before  the  24th  of  January,  1818,  shall 
be  valid  to  the  same  extent  as  if  the  ceded  territories  had  remained 
tmder  his  dominion.  It  does  not  say  that  those  grants  are  hereby 
confirmed.  Had  such  been  its  language,  it  would  have  acted  di- 
rectly on  the  subject,  and  would  have  repealed  those  acts 
of  congress  which  *  were  repugnant  to  it ;  but  its  language  [  *  315  ] 
is,  that  those  grants  shall  be  ratified  and  confirmed  to  the 
persons  in  possessioui  &c.  By  whom  shall  they  be  ratified  and  con- 
firmed ?  This  seems  to  be  the  language  of  contract ;  and,  if  it  is, 
the  ratification  and  confirmation  which  are  promised  must  be  the 
act  of  the  legislature.  Until  Such  act  shall  be  passed,  the  court  is 
not  at  liberty  to  disregard  the  existing  laws  on  the  subject.  Con- 
gress appears  to  have  understood  this  article  as  it  is  understood  by 
the  court  Boards  of  commissioners  have  been  appointed  for  East 
and  West  Florida,  to  receive  claims  for  lands ;  and,  on  their  reports, 
titles  to  lands,  not  exceeding  acres,  have  been  confirmed,  and 

to  a  very  large  amount  On  the  23d  of  May,  1828,  an  act '  was 
passed  supplementary  to  the  several  acts  providing  for  the  settle- 
ment and  confirmation  of  private  land  claims  in  Florida ;  the  6th 
section  of  which  enacts,  "  that  all  claims  to  land  within  the  territory 
of  Florida,  embraced  by  the  treaty  between  Spain  and  the  United 
States  of  the  22d  of  February,  1819,  which  shall  not  be  decided  and 
finally  settled  under  the  foregoing  provisions  of  this  act,  containing 


^  4  Stats,  at  Large,  284. 
VOL.  VIII.  11 
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a  greater  quantity  of  land  than  the  commissioners  were  authorized 
to  decide,  and  which  have  not  been  reported  as  antedated  or  forged, 
&c.,  shall  be  received  and  adjudicated  by  the  judge  of  the  superior 
court  of  the  district  within  which  the  land  lies,  upon  the  petition  of 
the  claimant,"  &c.  Provided,  that  nothing  in  this  section  shall  be 
construed  to  enable  the  judges  to  take  cognizance  of  any  claim  an- 
nulled by  the  said  treaty,  or  the  decree  ratifying  the  same  by  the 
king  of  Spain,  nor  any  claim  not  presented  to  the  commissioners, 
or  register  and  receiver.  An  appeal  is  allowed  from  the  decision 
of  the  judge  of  the  district  to  this  court  No  such  act  of  con- 
firmation has  been  extended  to  grants  for  lands  lying  west  of  the 
Perdido. 

The  act  of  1804,  erecting  Louisiana  into  two  territories,  has  been 
already  mentioned.  It  annuls  all  grants  for  lands  in  the  ceded  terri- 
tories, the  title  whereof  was,  at  the  date  of  the  treaty  of  St  Ildefonso, 
in  the  crown  of  Spain.     The  grant  in  controversy  is  not  brought 

within  any  of  the  exceptions  from  the  enacting  clause. 
[  •  316  ]       *  The  legislature  has  passed  many  subsequent  acts  pre- 
vious to  the  treaty  of  1819 ;  the  object  of  which  was  to 
adjust  the  titles  to  lands  in  the  country  acquired  by  the  treaty  of 
1803. 

They  cautiously  confirm  to  residents  all  incomplete  titles  to  lands, 
for  which  a  warrant  or  order  of  survey  had  been  obtained  previous 
to  the  1st  of  October,  1800. 

An  act  passed  in  April,  1814,^  confirms  incomplete  titles  to  lands 
in  the  State  of  Louisiana,  for  which  a  warrant  or  order  of  survey  had 
been  granted  prior  to  the  20th  of  December,  1803,  where  the  claim- 
ant, or  the  person  under  whom  he  claims,  was  a  resident  of  the  prov- 
ince of  Louisiana  on  that  day,  or  at  Ihe  date  of  the  concession,  war- 
rant, or  order  of  survey,  and  where  the  tract  does  not  exceed  640 
acres.  This  act  extends  to  those  cases  only  which  had  been  re- 
ported by  the  board  of  commissioners,  and  annexes  to  the  con- 
firmation several  conditions  which  it  is  unnecessary  to  review,  be- 
cause the  plaintiff  does  not  claim  to  come  within  the  provisions  of 
the  act 

On  the  3d  of  March,  1819,^  congress  passed  an  act  confirming  all 
complete  grants  to  land  from  the  Spanish  government,  contained  in 
the  reports  made  by  the  commissioners  appointed  by  the  President, 
for  the  purpose  of  adjusting  titles  which  had  been  deemed  valid  by 
the  commissioners ;  and  also  all  the  claims  reported  as  aforesaid, 
founded  on  any  order  of  survey,  requite^  permission  to  settle,  or  any 
written  evidence  of  claim   derived  froni  the    Spanish   authorities^ 

1  S  Stata.  at  Large,  139.  ^  Jb.  528. 
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which  ought,  in  the  opinion  of  the  commissioners,  to  be  confirmed  ; 
and  which,  by  the  said  reports,  appear  to  be  derived  from  the  Span- 
ish government  before  the  20th  day  of  December,  1803,  and  the 
land  claimed  to  have  been  cultivated  or  inhabited  on  or  before  that 
day. 

Though  the  order  of  survey,  in  this  case,  was  granted  before  De- 
cember 20, 1803,  the  plaintiff  does  not  bring  himself  within  this  act. 

Subsequent  acts  have  passed  in  1820,^  1822,'  and  1826,'  but  they 
only  confirm  claims  approved  by  the  commissioners,  among  which 
the  plaintiff  does  not  allege  his  to  have  been  placed. 

Congress  has  reserved  to  itself  the  supervision  of  the 
titles  •  reported  by  ite  commissioners,  and  has  confirmed  [  *  317  ] 
those  which   the  commissioners   have  approved,  but  has* 
passed  no  law,  withdrawing  grants  generally  for  lands  west  of  the 
Perdido  from  the  operation  of  the  14th  section  of  the  act  of  1804,  or 
repealing  that  section. 

We  are  of  opinion,  then,  that  the  court  committed  no  error  in  dis- 
missing the  petition  of  the  plaintiff,  and  that  the  judgment  ought  to 
be  affirmed,  with  costs. 

5P.  1;  6P.  691;  7  P.  51;  12  P.  410,  511,  657;  13  P.  415;  14  P.  4,  170,  353;  1  H.  95; 
2  H.  591;  8  H.  212;  4  H.  262;  6  H.  848;  7  H.  1;  9  H.  127;  19  H.  866,  898;  2B.  17. 


TuE  President  and  Directors  of  the  Bank  of  the  Common- 
wealth OF  Kentucky,  Plaintiffs  in  Error,  v,  John  Wister,  John 
M«  Price,  and  Charles  J.  Wister,  Defendants. 

2  P.  318. 

An  action  may  be  maintained  in  a  circait  coart  a|:^inst  a  bank  of  which  a  State  is  proprietor. 

The  charter  of  a  bank  haying  empowered  it  to  receive  money  on  deposit^  without  requiring^ 
an  obligation  nnder  seal  to  repaj  the  amoant  deposited,  the  act  of  receiving  a  deposit 
creates  a  liability  upon  which  an  action  of  assumpsit  lies,  even  in  a  State,  where,  in  gen- 
eral, a  corporation  can  contract  only  under  its  seal. 

A  general  deposit  of  bills  of  the  bank  receiving  it,  must  be  repaid  by  the  nominal  amoant 
of  those  bills,-  though  they  were  current  at  only  half  their  nominal  amount,  at  the  time 
of  their  deposit 

If  the  bank,  on  presentation  of  the  certificate  of  deposit,  tender  one  half  its  amonnt,  it  is 
too  late  afterwards  to  object  that  no  check  accompanied  the  certificate. 

A  note  payable  to  bearer,  is  payable  to  anybody,  and  is  not  affected  by  the  disability  of  the 
nominal  payee  to  sne. 

The  case  is  stated  in  the  opinion  of  the  court 
Nicholas  J  for  the  plaintiff. 
Caswell^  contra. 


*  8  Stats,  at  Lai^,  573.  *  lb.  707.  '  4  lb.  158. 
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[  •  328  J       •Johnson,  J.,  delivered  the  opinion  of  the  court 

The  defendants  here  were  plaintiffs  in  the  court  below, 
in  an  action  for  money  had  and  received,  instituted  to  recover  the 
amount  of  a  deposit  made  in  the  bank  of  the  commonwealth  of 
Kentucky. 

The  defendants  pleaded  to  the  jurisdiction  on  the  ground  that  the 
State  of  Kentucky  was  sole  proprietor  of  the  stock  of  the  bank,  for 
which  reason  it  was  insisted  that  the  suit  was  virtually  against  a 
sovereign  State.  To  this  plea  the  plaintiffs  demurred,  and  the  circuit 
court  of  Kentucky  having  decided  in  favor  of  its  jurisdiction,  that 
decision  is  made  the  first  ground  of  error  in  the  present  suit 

But  this  court  is  of  opinion  that  the  question  is  no  longer  open 
here.  The  csise  of  the  United  States  Bank  v.  The  Planters'  Bank 
of  Gteorgia,  9  W.  904,  was  a  much  stronger  case  for  the  defendants 
than  the  present ;  for  there,  the  State  of  Greorgia  was  not  only  a 
proprietor  but  a  corporator.  Here,  the  State  is  not  a  corporator, 
since  by  the  terms  of  the  act  incorporating  this  bank,  Kentucky  acts 
of  1820,  p.  55,  s.  2,  <^  the  president  and  directors  "  alone  constitute 
the  body  corporate,  the  metaphysical  person  liable  to  suit  Hence, 
by  the  laws  of  the  State  itself,  it  is  excluded  from  the  character  of  a 
party  in  the  sense  of  the  law  when  speaking  of  a  body  corporate. 

On  the  subject  of  an  interest  in  the  stock  of  a  bank,  the  language 
of  this  court,  in  the  case  cited,  is  this :  <'  It  is,  we  think,  a  sound 
principle,  that  when  a  government  becomes  a  partner  in  any  trading 
company,  it  devests  itself,  so  far  as  concerns  the  transactions  of  that 
company,  of  its  sovereign  character,  and  takes  that  of  a  private 
citizen.  Instead  of  communicating  to  the  company  its  privileges 
and  its  prerogatives,  it  descends  to  a  level  with  those  with  whom  it 
associates  itself,  and  takes  the  character  which  belongs  to  its  asso* 
ciates,  and  to  the  business  which  is  to  be  transacted  Thus  many 
States  of  the  Union  which  have  an  interest  in  banks,  are  not  suable 
even  in  their  own  courts,  yet  they  never  exempt  the  corporation  from 
being  sued  The  State  of  Georgia,  by  giving  to  the  bank  the 
capacity  to  sue  and  be  sued,  voluntarily  strips  itself  of  its 
[  •  324  ]  sovereign  character  so  *  far  as  respects  the  transactions  of 
the  bank,  and  waives  all  privileges  of  that  character.  As  a 
member  of  a  corporation,  a  government  never  exercises  its  sovereignty. 
It  acts  merely  as  a  corporator,  and  exercises  no  other  power  in  the 
management  of  the  affairs  of  the  corporation,  than  are  expressly 
given  by  the  incorporating  act" 

To  which  it  may  be  added  that  if  a  State  did  exercise  any  other 
power  in  or  over  a  banic,  or  impart  to  it  its  sovereign  attributes,  it 
would  be  hardly  possible  to  distinguish  the  issue  of  the  paper  of 
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lach  banks  from  a  direct  issue  of  bills  of  credit;  which  violation 
of  the  constitution,  no  doubt,  the  State  here  intended  to  avoid. 

The  next  question  in  the  cause  is  on  the  sufficiency  of  the  declara« 
tion ;  and  on  this  point  it  is  insisted  that  in  Kentucky  a  corporation 
can  only  assume  under  seal,  whereas  the  assu?/ipsU  here  laid,  is  gen* 
eral  and  without  seal.  On  this  subject,  the  counsel  admitted  that 
every  other  court  in  the  United  States  had  decided  otherwise,  but 
that  it  had  been  so  ruled  in  the  courts  of  Kentucky,  and  was  there 
held  as  an  established  law. 

It  cannot  be  denied  that  the  case  of  the  Frankfort  Bank  v.  Ander- 
son, 3  A.  K.  Marshall's  Rep.  1,  fuUy  sustains  him  in  his  position ; 
but  this  court  declares  it  unnecessary  at  this  time  to  enter  into  the 
inquiry  how  far  its  decisions  and  those  of  other  States  upon  a  ques- 
tion of  a  general,  not  a  local  case  or  character,  are  to  be  controlled 
by  those  of  any  particular  State,  since  they  are  of  opinion  that  the 
act  by  which  the  Bank  of  the  Commonwealth  of  Kentucky  is  incor- 
porated, contains  a  fNrovision  which  is  conclusive  upon  this  question* 
We  mean  the  8th  section,  by  which  it  is  enacted  that  the  bank  shall 
receive  money  on  deposit  without  requiring  them  to  give  an  obliga- 
tion under  seal  to  repay  it.  This  enactment  must  be  construed  with 
regard  to  the  practice  of  banking  and  the  general  understanding  of 
mankind ;  and  must  create  a  liability  to  the  depositor  by  the  simple 
act  of  depositing ;  that  is  an  assumpsit  in  law,  implied  from  an  act 
inpais. 

The  two  remaining  questions  arose  upon  a  bill  of  exceptions,  the 
material  facts  on  which  were  these. 

*  The  deposit  was  proved  by  an  instrument  of  vmting,  in  [  *  325  ] 
these  words :  ''  J.  T.  Drake  this  day  deposited  to.  the  credit 
of  J.  Wister,  J.  M.  Price,  and  C.  J.  Wister,  the  plaintiffs,  $7,730.81, 
which  is  subject  to  their  order  on  presentation  of  the  certificate. 
Signed,  O.  G.  Waggoner,  cashier." 

It  was  admitted  that  the  deposit  was  made  in  bills  of  the  Common- 
wealth Bank ;  that  bills  of  that  bank  were  then,  and  at  the  time  of 
demand,  passing  current  at  half  their  nominal  value ;  and  that,  on 
presentation  of  the  certificate,  the  cashier  offered  bills  of  the  bank  to 
that  amount,  but  the  agent  of  the  defendants  refiised  to  receive  pay- 
ment in  any  thing  but  gold  or  silver. 

In  behalf  of  the  bank,  it  was  moved  that  the  court  instruct  the  jury 
that  the  plaintiffs  below  had  not  made  out  a  good  cause  of  action, 
and  were  not  entitled  to  the  nominal  amount  deposited,  but  only  to 
the  value  of  the  notes.  The  court  overruled  the  motion,  and  instructed 
the  jufy  that  the  plaintiffs  below  were  entitled  to  receive  the  full  sum 
as  expressed  in  the  certificate,  with  interest  firom  the  date  of  the  de- 
ll • 
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mand,  in  lawful  money  of  the  United  States.     In  this  instnictiony  it 
is  now  insisted  that  the  court  below  erred. 

1.  Because  nothing  but  a  receipt  of  money  can  prove  the  basis  of 
a  recovery  for  money  had  and  received. 

2.  Because,  if  entitled  to  recover  at  all,  the  plaintifFs  below  could 
recover  no  more  than  the  value  of  the  thing  deposited. 

On  both  these  points,  we  are  of  opinion  that  the  form  of  the  certifi- 
cate, and  the  act  of  incorporation,  furnish  a  conclusive  answer. 

The  language  of  the  certificate  is  expressive  of  a  general,  not  a 
special  deposit ;  and  the  act  of  incorporation,  section  17,  is  express, 
that  the  bills  of  the  bank  <<  shall  be  payable  and  redeemable  in  gold 
or  silver." 

The  transaction,  then,  was  equivalent  to  receiving  and  depositing 
the  gold  or  silver;  if  the  bank  did  not  so  understand  it,  nothing 
would  have  been  easier  than  to  refuse  to  take  the  money  as  a  formal 
deposit ;  and  the  holder  of  their  bills  would  then  have  been 
[  *326  ]  put  to  his  action  upon  the  bills  themselves,  *in  which  case 
he  would  certainly  have  received  the  gold  or  silver  to  the 
amount  upon  the  face  of  the  bills. 

There  are  two  other  points  which  the  cause  has  been  supposed  to 
present,  and  which  the  court  notices  to  avoid  the  imputation  of  let* 
ting  them  escape  their  attention. 

The  first  is,  that  the  refusal  of  the  bank  to  pay  on  the  presentation 
of  the  cashier's  certificate,  may  be  imputed  to  the  failure  to  accom- 
pany  it  with  a  check  from  the  principals.  But  on  this  subject,  the 
majority  of  the  court  are  of  opinion  that  the  bank  put  its  own  con- 
struction on  the  sufficiency  of  the  demand  and  the  meaning  of  their 
cashier's  certificate,  when  they  tendered,  upon  its  presentation,  all 
that  they  admitted  to  be  due  upon  it 

The  other  point  has  relation  to  the  form  of  the  biUs,  which  are 
made  payable  to  individuals  or  bearer,  concerning  which  individuab 
there  is  no  averment  of  citizenship  and  which  therefore  may  have 
been  payable,  in  the  first  instance,  to  parties  not  competent  to  sue  in 
the  courts  of  the  United  States. 

But  this  also  is  a  question  which  has  been  considered  and  disposed 

of  in  our  [previous  decisions.     This  court  has  uniformly  held  that  a 

note  payable  to  bearer  is  payable  to  anybody,  and  not  affected  by 

the  disabilities  of  the  nominal  payee.    The  judgment  is  affirmed,  with 

costs. 

2F.  827;  11  P.  420;  15 P.  119;  6 H.  278;  21 H.  675;  5  Wal.  668. 
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The  President,  Directors  and  Company  of  the  Bank  op  the 
Commonwealth  of  Kentucky,  Plaintiffs  in  Error  v.  John  Asu< 
LEY  and  John  Ella,  Defendants. 

2  p.  327. 

A  remitiitttr  may  be  entered  in  this  coart,  when,  by  accident  and  mistake,  judgment  has  boea 
tnken  fur  too  large  a  sum,  and  the  record  shows  the  pi'ccisc  extent  of  the  error. 

In  9uch  a  case  the  judgment  of  the  circuit  court  is  affirmed,  with  a  deduction  of  the  amount 
remitted,  and  without  costs  in  error. 

Error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Kentucky.     The  case  is  stated  in  the  opinion  of  the  court 

NicholaSy  for  the  plaintiff. 

Caswell^  contra. 

•Johnson,  J.,  delivered  the  opinion  of  the  court  [  •328  ] 

This  was  an  action  of  debt  instituted  upon  the  bank- 
notes of  the  Commonwealth  Bank,  in  which  the  defendants  have  re 
covered  judgment  for  $6,350,  with  interest 

The  bank  filed  the  same  plea  to  the  jurisdiction  of  the  court  below, 
as  was  filed  in  the  case  of  Wister,  Price,  and  Wister.  The  decirJon 
therefore  delivered  in  that  case,  renders  it  unnecessary  to  remark 
upon  this  part  of  the  present  cause.  No  other  plea  having  been  filed, 
judgment  went  by  default  for  the  sum  claimed  by  the  writ.  But 
upon  examining  the  declaration  which  purports  to  count  severally 
upon  sixty-eight  bills,  it  appears  that  one  of  the  sixty-eight  has  been 
omitted.  Of  consequence,  the  declaration  makes  out  a  less  sum, 
and  one  debt  less  in  number  than  the  writ  claims  or  the  judgment  • 
gives.  This  is  error ;  but  the  plaintiffs  now  move  for  leave  to  cure  it, 
by  entering  a  remittitur  of  the  debt  so  omitted,  and  damages  pro 
ianto.     And  this  court  has  taken  time  to  consider  the  motion. 

That  the  party  would  have  had  a  right  to  remit  in  the  court  below 
cannot  be  questioned ;  it  is  every  day's  practice,  sustained  by  the 
gravest  precedents.  And  the  right  extends,  not  only  to  the  amount 
of  damages,  but  to  several  causes  of  action,  distinct  debts,  distinct 
acres  of  land,  and  distinct  pleas.  Cro.  Jac.  146 ;  Hob.  178 ;  Raym. 
395 ;  3  D.  &  E.  659.  And  the  right  is  recognized  as  exist- 
ing after  error  •  brought,  and  while  the  cause  is  depending  [  •  329  ] 
in  the  court  above,  and  the  court  of  errror  will  suspend  its 
judgment  to  give  time  for  the  defendant  in  error  to  amend  in  the 
court  below.    3  D.  &  E.  349,  659,  749,  &c. 

But  the  difficulty  consists  in  this,  that  the  writ  of  error  here  does 
not  bring  up  the  original  record,  but  only  a  transcript,  as  in  the  case  ^ 
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of  error  to  the  House  of  Lords.  In  error  to  the  King's  Bench,  that  court 
will  permit  a  remittitur,  because  it  gets  possession  of  the  record,  3  D. 
&  E.  349 ;  but  in  error  to  the  House  of  Lords  it  is  otherwise,  and  the 
entry  must  be  made  below  for  the  reason  assigned.    3  D.  &  E.  659. 

After  such  amendment  made  in  our  circuit  courts,  the  party  would 
have  to  avail  himself  of  it  by  suggesting  diminutioi^,  and  bringing 
up  the  amended  record  by  certiorari. 

This  court,  therefore,  thinks  itself  authorized  to  make  a  precedent 
in  furtherance  of  justice,  whereby  a  more  convenient  practice  shall 
be  introduced,  and  to  allow  the  party  to  enter  his  remittitur  here,  but 
on  payment  of  the  costs,  if  the  writ  of  error  is  prosecuted  no  further 
after  such  amendment  made. 

Such  seems  to  be  the  rule  in  the  British  courts,  (Barnes,  17,)  and 
we  think  it  reasonable. 

The  defendants  here  will  be  permitted  to  enter  the  remittitur,  and 
upon  such  entry  the  judgment  will  be  affirmed,  without  costs,  in 
error. 

This  cause  came  on  to  be  heard  on  a  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Kentucky, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  appearing 
to  this  court  that  the  judgment  of  the  said  circuit  court  is  for  a  larger 
sum  than  that  claimed  and  counted  upon  in  the  declaration  in  said 
cause  in  said  court,  the  said  defendants  in  error  filed  here  in  open 
court  a  remittitur,  in  the  following  words,  to  wit :  — 

"  Supreme  Court  of  the  United  States,  of  January  term,  in  the 
year  of  our  Lord  eighteen  hundred  and  twenty-nine.  Be  it 
[  *  330  ]  remembered,  that  on  the  trial  of  this  cause  before  the  *  su- 
preme court  of  the  United  States  on  a  writ  of  error  to  the 
circuit  court  of  the  United  States  for  the  district  of  Kentucky,  on  the 
fourteenth  day  of  February,  in  the  year  aforesaid,  it  appeared  that  one 
of  the  sixty-eight  bills  upon  which  the  declaration  purported  to  count 
severally,  to  wit,  a  bill  for  the  amount  of  fifty  dollars,  had  been  omitted 
in  said  declaration  ;  the  declaration  making  out  a  less  sum,  and  one 
debt  less  in  number  than  the  writ  claimed  or  the  judgment  gave. 
And  hereupon  the  said  John  Ashley  and  John  Ella,  jun.,  defendants 
in  error,  by  Daniel  J.  Caswell,  their  attorney  and  counsel  in  this  court, 
freely  here  in  court  remit  to  the  said  president  and  directors  of  the 
Bank  of  the  Commonwealth  of  Kentucky,  plaintiffs  in  error,  as  afore- 
said, in  this  cause,  as  well  the  said  debt  of  fifty  dollars  so  omitted 
as  aforesaid,  the  residue  of  the  debt  aforesaid,  together  with  interest 
on  the  said  fifty  dollars  at  the  rate  of  six  per  centum  per  annum  from 
the  twenty-second  day  of  September,  in  the  year  of  our  Lord  eigh* 
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teen  hnndred  and  twenty-five,  as  also  damages  pro  tanto*  As  wit- 
ness our  hands  this  fourteenth  day  of  February,  in  the  year  of  our 
Lord  eighteen  hundred  and  twenty-nine.  John  Ashley  and  John 
EUla,  Jr.,  by  Daniel  J.  Caswell,  their  attorney  and  counsel  in  this 
court^ 

Whereupon  it  is  considered,  ordered,  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  circuit  court  in  this  cause  be  and  the 
same  is  hereby  affirmed  without  costs,  deducting  from  the  said  judg- 
ment of  the  said  circuit  court  the  amount  so  deducted  as  aforesaid. 


The  President^  Directors,  and  Company  of  the  Bank  of  thA 
United  States,  Appellants,  v.  Daniel  Weisioer,  Appellee. 

2  P.  331. 

In  Kentucky,  where  a  holder  of  a  note  or  bill  can  have  no  remedy  at  law  againtt  a  remott 
indorser,  he  may  sue  him  in  equity. 

It  is  of  no  importance  that  the  iudorser  received  no  consideration. 

In  that  State,  every  reasonable  effort  mast  be  made  to  recover  of  the  drawer  before  resorting 
to  the  indorser. 

A  discharge  of  the  drawer,  nnder  the  act  for  the  relief  of  persons  imprisoned  for  debt,  thongh 
the  creditor  waived  the  right  to  insist  on  thirty  days  imprisonment  after  judgment,  is  suffi- 
cient evidence  of  the  insolvency  of  the  drawer. 

Under  the  fifth  section  of  the  act  of  Jaimary  6, 1800,  (2  Stats,  at  Large,  6,)  the  day  of  entering 
judgment  corresponds  with  the  day  of  tlie  arrest  under  the  previous  sections;  and  ia 
thirty  days  after  judgment  the  debtor  may  be  disdiargcd  by  complying  with  the  other  re- 
quirements of  the  law. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky.     The  material  facts  appear  in  the  opinion  of  the  court. 

Sergeant^  for  the  appellants. 

Wickliffej  contra. 

*  Johnson,  J.,  delivered  the  opinion  of  the  court  [  *  347  J 

This  case  turns  altogether  upon  doctrines  peculiar  to 
the  States  of  Virginia  and  Kentucky.  It  is  the  case  of  a  suit  in 
equity,  instituted  by  the  indorsee,  or,  in  the  language  of  the  country^ 
the  assignee,  of  a  promissory  note,  to  charge  an  intermediate  indor* 
ser.  All  the  doctrine  on  the  subject  will  be  found  fully  stated  in  the 
cases  of  Riddle  and  Co.  v.  Mandeville  and  Jameison,  5  C.  322,  re* 
ported  among  the  decisions  of  this  court,  6  C.  86 ;  and  in  the  cases 
of  Smallwood  v.  Woods,  1  Bibb,  542,  and  Spratt  r.  M'Kinney,  1 
Bibb,  595,  to  be  found  among  the  decisions  of  the  court  of  appeals 
of  Kentucky. 
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.  The  defendant  here  has  demurred  to  the  bill  for  want  of  eqoity, 
and  this  raises  the  first  question  in  the  cause. 

:  In  the  last  case  decided  in  this  court,  between  Riddle  and  Co.  v. 
Mandeville  and  Jameison,  which  was  a  case  in  most  respects  similar 
to  the  present,  this  court  decided  that  a  suit  could  be  maintained  in 
equity  by  the  holder  of  an  indorsed  note  against  a  remote  indorser, 
and  upon  grounds  perfectly  familiar  to  courts  exercising  equity  juris- 
diction. It  was  a  Virginia  contract,  governed  by  the  same  law 
which  is  of  force  in  Kentucky.  This  court  had  before  decided  that, 
by  the  laws  of  the  country  governing  the  contract,  a  suit  at  law  could 
not  be  maintained  between  Ihe  holder  of  the  note  and  a  remote  in- 
dorser. But  then  a  suit  at  law  could  have  been  maintained  by  him 
against  the  immediate  indorser,  and  by  him  against  the  preceding 
indorser,  and  so  on  through  any  number  of  indorsers.  This  presented 
the  ordinary  case  of  the  assignment  of  a  chose  in  acUon^  which  trans- 
fers an  interest  without  the  right  of  action. 

To  maintain  this  demurrer,  then,  it  was  incumbent  on  the  defend- 
ant to  have  shown  that  there  was  some  principle  in  the  juris- 
[  •  348  ]  prudence  of  Kentucky,  that  could  sustain  a  distinction  *  be- 
tween his  case  and  that  previously  decided  here  ;  but  every 
thing  concurs  to  repel  the  idea  of  such  a  distinction.  In  the  case  of 
Drake  v.  Johnson,  Hardin,  218,  the  court  of  appeals  of  Kentucky  also 
decided  that  a  suit  at  law  could  not  be  maintained  in  that  State  by 
the  indorsee  against  a  remote  indorser. 

The  conclusion,  then,  results  from  our  own  decisions  that  he  must 
be  let  into  equity ;  for  an  indorsement  is  certainly  no  release  to  the 
previous  indorsers,  and  the  ultimate  assignee  alone  is  entitled  to  the 
benefit  of  their  liability.  And  this  we  understand  to  be  consistent 
with  the  received  opinions  and  practice  of  Kentucky. 

The  second  point  made  for  the  defendant  is,  that,  as  he  received 
no  consideration  for  assigning  the  note,  he  is  not  liable  at  all. 

But  on  this  it  is  only  necessary  to  observe  that  he  indorsed  it  to 
give  credit  to  Voorhees,  the  promisor ;  and  the  law  therefore  imputes 
to  him  the  consideration  paid  to  Voorhees. 

.  The  most  material  point  in  the  cause,  and  that  on  which  the  decis- 
ion below  was  rendered  in  favor  of  the  defendant,  was  the  want  of 
due  diligence  against  the  drawer  of  the  note.  The  law  is  settled 
there,  as  it  is  in  Virginia,  and  in  this  court,  upon  Virginia  contracts 
of  this  description,  that  every  reasonable  effort  must  be  made  to  re- 
cover of  the  drawer  by  suit,  before  the  assignee  can  have  recourse 
against  the  assignor  or  indorser.  It  is  on  the  question  what  consti- 
tutes such  diligence  that  all  the  difficulties  arise  on  suits  upon  these 
contracts.     And  certainly  this  court  cannot  be  called  upon  to  carry 
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the  obligations  imposed  upon  assignees  on  this  point  further  than  the 
state  courts  have  already  extended  them. 

There  are  three  grounds  on  which  the  defendant  would  impute  to 
the  complainant  a  want  of  diligence  fatal  to  his  right  to  recover. 

The  first  is,  that  the  ft,  fa.  did  not  come  to  the  marshal's  hands 
until  the  expiration  of  about  thirty-six  days  after  the  judgment  was 
obtained,  and  nineteen  after  it  issued. 

The  second,  that  the  ca.  so.  did  not  issue  until  about  three  months 
and  a  half  after  the  fi,  fa. 

Let  it  be  observed,  that  the  note  fell  due  on  the  25th  of 
•  September,  the  writ  was  issued  on  the  2d  of  October,  the  [  *  349  ] 
judgment  was  entered  the  November  term  following,  and 
the  drawer,  Voorhees,  being  held  in  custody  for  want  of  bail,  was 
discharged  as  insolvent  on  the  14th  of  December  of  the  same  year. 

Justice  can  hardly  be  charged  with  a  halting  gait  thus  far.  As  to 
her  subsequent  progress,  it  does  not  appear  on  what  day  the  court  for 
November  term  adjourned;  but  as  the^.  fa.  bears  date  on  the  29th 
of  December,  it  is  presumable  that  it  sat  on  that  day.  The  fi.  fa. 
did  not  reach  the  office  of  the  marshal  until  three  weeks  after ;  and 
the  ca,  sa*  was  not  sued  out  at  the  time  when  the^./a.  issued.  But 
it  was  sued  out  at  the  term  to  which  the^./a.  was  returnable,  to  wit^ 
on  the  11th  of  April,  1822.  So  that,  firom  the  time  the  note  fell  due 
to  the  last  step  in  the  progress  of  judicial  means  for  enforcing  pay- 
ment,  we  count  but  six  months  and  a  half.  We  do  not  recognize  the 
supposed  obligation  or  power  of  the  party,  in  the  circuit  court,  to  sue 
out  the  CO.  so.  contemporaneously  with  the  fi.fa. ;  and,  with  the  ex- 
ception of  that  interval,  we  are  rather  inclined  to  attribute  to  the  com- 
plainant extraordinary  diligence,  than  culpable  delay. 

But  why  were  the  executions  issued  at  all  in  this  case,  except  from 
abundant  caution,  and  to  avoid  the  imputation  of  'laches  ?  Was  it 
necessary  ?  The  courts  of  Kentucky  have  certainly  decided  other- 
wise. In  the  case  of  Stapp  et  al,  v.  Anderson  e<  a/.  1  A.  K.  Marsh, 
640,  they  express  themselves  thus :  — 

^  The  discharge  of  an  insolvent  under  our  statute  is  a  judicial  act 
of  a  record  character,  and  is  in  its  nature,  as  it  must  be  in  contempla- 
tion of  law,  the  most  satisfactory  evidence  of  the  insolvency  of  the 
person  discharged." 

This,  it  is  true,  was  declared  respecting  a  discharge  in  another  suit 
on  a  different  cause  of  action,  under  the  insolvent  law  of  the  State, 
and  upon  a  ca.  sa.  But  it  would  be  difficult  to  assign  a  reason  why 
it  should  not  apply  to  a  discharge  in  a  suit  on  the  same  cause  of 
action,  under  the  law  of  the  United  States,  and  where  the  defendant 
was  in  custody  under  an  order  for  bail     In  both  instances,  a  state  of 
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insolvency  is  judicially  established;  and  as  the  cotut  ex« 

[  *350  ]  presses  itself  in  *  the  same  case,  '^  it  would  have  been  worse 

than  idle,"  nay,  in  this  case  it  would  have  been  false  impris- 

onmenti  to  have  retaken  the  debtor,  if,  as  the  defendant  contends,  and 

no  doubt  was  the  fact,  he  was  discharged  under  the  suit  upon  this  note. 

The  third  and  last  ground  of  laches,  and  that  which  it  appears  by  a 
re,)art  handed  to  us,  influenced  the  court  below,  was  the  consent  of  the 
agent  of  the  complainant  to  dispense  with  the  imprisonment  to  which 
the  drawer  of  the  note  might  have  been  subjected  before  he  would  have 
taken  the  oath,  and  received  a  discharge  under  the  act  of  congress. 

The  correctness  of  the  decision  below  upon  this  point  must  be  tested 
by  considerations  drawn  from  the  object  of  the  imprisonment ;  the 
influence  of  the  discharge  upon  the  loss  of  the  debt ;  and  from  ad- 
judged cases.  We  are  inclined  to  think  that  it  has  been  rather  too 
hastily  conceded  —  that  no  case  similar  to  the  present  has  been  ad- 
judicated. That  it  adds  another  to  the  long  list  of  instances  of  laches, 
which  have  been  held  to  be  fatal  to  the  recovery  of  the  assignee 
against  his  assignor  in  that  country,  cannot  be  doubted. 

This  case,  it  must  be  recollected,  comes  within  the  fifth  section  of 
the  act  of  January  6,  1800,  entitled  "  An  act  for  the  relief  of  per- 
sons imprisoned  for  debt"  The  second,  third,  and  fourth  sections 
of  that  act  make  provision  for  the  discharge  of  persons  confined  under 
execution,  and  the  fifth  section  extends  ^  the  privileges  and  relief" 
of  that  act  to  persons  in  confinement,  against  whom  judgment  is  ob- 
tained but  no  execution  issued.  Under  the  provisions  in  favor  of 
persons  charged  in  execution  on  the  day  of  arrest,  a  notice  may  be 
served  upon  the  person  at  whose  suit  they  are  confined,  and  at  the 
end  of  thirty  days  they  may  be  discharged.  By  the  fifth  section  it  is 
enacted, ''  that  any  person  imprisoned  upon  process  issuing  from  any 
court  of  the  United  States,  except  at  the  suit  of  the  United  States^. 
in  any  civil  action,  against  whom  judgment  has  been  or  shall  be  recov- 
ered, shall  be  entitled  to  the  privileges  and  relief  provided  by  this  act^ 
after  the  expiration  of  thirty  days  from  the  time  such  judg- 
[  *  351  ]  ment  has  been  or  shall  be  recovered,  though  the  *  creditor 
should  not  within  that  time  sue  out  his  execution^  and 
charge  the  debtor  therewith." 

It  has  been  argued  that,  under  this  section,  the  defendant  must  re- 
main in  prison  thirty  days  after  judgment  before  he  can  sue  out  his 
notice  to  the  plaintiff,  thus  requiring  him  to  remain  sixty  days  in 
confinement,  in  the  cases  which  come  under  this  section ;  whereas 
he  remains  but  thirty  days,  when  confined  under  execution. 

There  can  be  no  reason  for  the  distinction,  and  we  think  that,  in  favor 
of  liberty  and  with  a  view  to  consistency,  the  construction  should  be 
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otherwise.  If  such  were  the  true  construction,  the  relief  would  not 
be  the  same  as  is  extended  to  the  debtors  of  the  other  class.  We 
think,  therefore,  that  the  day  of  entering  judgment  under  the  5th 
section,  is  the  day  that  corresponds  to  the  day  of  arrest  under  the 
previous  provisions  of  the  law;  and,  therefore,  that  in  thirty  days 
after  judgment,  he  may  be  discharged,  by  complying  with  the  other 
requisitions  of  the  law.  The  day  of  entering  the  judgmejit  appears 
nowhere  in  this  record,  but  as  the  notice  was  served  on  the  plaintiffs' 
agent  on  the  14th  of  December,  we  must  presume  that  the  judgment 
had  then  been  entered ;  and  on  the  same  day  the  agent  signed  that 
consent  to  dispense  with  "  the  previous  imprisonment  by  law  to  enti- 
tle the  defendant  to  take  the  oath  of  an  insolvent  debtor,"  by  which,  it 
is  now  insisted,  that  the  complainants  are  barred  of  their  right  to 
recover  of  the  assignor* 

The  error  of  the  court  below  obviously  consists  in  this,  that  it  con- 
siders the  imprisonment  to  which  the  defendant  is  subjected,  as 
among  the  means  of  coercing  payment.  The  arrest  certainly  is  so ; 
but  the  thirty  days'  confinement  that  ensues,  is  only  incidental  to  the 
notice  required  to  be  given  to  the  plaintiflf  of  the  defendants'  intention 
to  claim  his  discharge  as  an  insolvent  Now,  he  must  be  insolvent 
when  this  notice  is  given,  and  what  is  to  be  forced  from  an  insolvent 
man  by  the  thirty  days'  imprisonment  ?  It  is  obvious  that  the  con- 
finement is  not  regarded  as  the  means  of  coercion,  but  only  as  a  time 
necessary  to  the  investigation  of  the  defendants'  circum- 
stances, or  the  collection  of  evidence  *  to  repel  his  insolvency.  [  *  352  ] 
The  coercive  means  of  the  law  are  to  be  found  in  the  search- 
ing oath  to  be  administered,  and  in  the  fear  of  prosecution  for  perjury, 
and  recommitment  in  the  same  actions. 

I^  then,  this  imprisonment  has  no  other  object  than  to  make  the 
debtor  await  the  investigations  of  his  creditor,  it  is  difficult  to  assign 
a  reason  why  the  creditor  may  not  dispense  with  it,  when  satisfied 
that  the  application  is  an  honest  one,  and  that  delay  would  discover 
nothing  that  he  was  not  already  acquainted  with.  In  the  language 
of  the  Kentucky  court,  it  would  be  "  worse  than  idle,"  to  detain  him. 
Nothing  but  unavailing  hardship  upon  him,  and  ultimate  expense  to 
his  indorser,  could  result  from  it. 

Nor  do  we  think  ourselves  unsupported  by  the  Kentucky  decision 
in  this  view  of  the  subject. 

In  the  case  of  Young  v.  Crosby,  3  Bibb,  227,  the  drawer  of  the 
note  being  in  custody  under  a  ca.  sa.  issued  by  the  assignee,  was  dis- 
charged for  want  of  security  for  the  payment  of  prison  fees.  This 
discharge,  it  was  contended,  was  imputable  to  the  assignee  and  barred 
bis  recovery  against  the  assignor;  unless  he  could  prove  that  the 
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drawer  had  nothing  which  might  have  been  wrung  from  him  by  a 
protracted  imprisonment  But  the  court  of  appeals  decided  other- 
wise ;  and  established,  that  if  the  assignor  had  sustained  any  injury 
in  that  respect,  it  was  incumbent  upon  him  to  prove  it.  The  Ian* 
guage  of  Chief  Justice  Boyle,  on  that  occasion,  was  this :  ^^  It  has 
repeatedly  been  decided  in  this  court,  that,  to  entitle  the  assignee  of  a 
bond  or  note  to  recover  of  the  assignor,  it  was  necessary  to  show  that  he 
had  used  due  diligence  by  suit,  to  recover  the  amount  from  the  payor 
or  obligor ;  but  it  has  never  been  required  of  him  to  prosecute  the  suit 
against  the  payor  or  obligor,  further  than  a  man  of  ordinary  prudence 
and  diligence  would  do,  in  a  case  where  he  was  solely  and  exclusively 
interested.  To  make  it  necessary  to  do  so,  would  be  unreasonable 
and  unjust ;  inasmuch  as  it  would  tend  to  accumulate  costs  without 
the  prospect  of  any  probable  advantage  to  either  of  the  parties." 

We  entirely  approve  of  the  opinions  here  expressed ;  they 
[  *  353  ]  *  are  conceived  in  the  reason  and  benignity  of  the  law,  and 
we  are  unwilling  to  extend  the  diligence  required  of  the 
assignee  beyond  the  limits  there  laid  down. 

In  the  case  of  Oldham  v.  Bengan,  2  Littell,  132,  the  doctrine  laid 
down  in  Young  v.  Crosby  is  considered  and  affirmed,  and  Chief  Justice 
Bibb  observes,  '<  that  although  due  diligence  has  always  been  required 
in  such  cases,  yet  in  no  case  has  all  possible  diligence  been  exacted." 

And  both  these  csises  concur  to  establish  this  principle,  that  it  is  not 
on  the  ground  of  a  mere  possible  injury  that  the  assignor  can  claim 
his  discharge ;  much  less  where  it  is  improbable,  as  Judge  Rowan  re- 
marks in  the  case  of  Stapp  v.  Anderson,  before  cited.  The  present 
case  presents  the  drawer  in  a  situation  in  which  it  is  not  only  improb- 
able, but  scarcely  possible  that  the  assignor  could  have  sustained  an 
injury.  For  a  discharge  under  the  insolvent  law  of  the  United  States, 
is  confined  in  its  effects  altogether  to  the  particular  case,  and,  even  as 
to  that,  does  not  exempt  the  debtor's  present  effects,  or  future  acqui- 
sitions, from  the  process  of  the  law ;  nor  is  his  person  exempt  from 
confinement  for  the  same  debt,  should  he  be  detected  in  a  fraud  upon 
the  creditor.  The  bare  speculative  idea,  then,  of  a  possible  acquisi- 
tion of  property  within  the  thirty  days,  during  which  Voorhees  might 
have  been  compelled  to  await  the  will  or  inquiries  of  his  creditor,  and 
of  property  not  tangible  by  the  process  of  the  law,  is  too  feeble  a 
consideration  to  affect  the  rights  of  the  complainant. 

The  decree  below  will  be  reversed,  and  a  decree  entered  here  that 
the  complainant  recover  his  demand.' 

4  P.  366. 

I  The  defendant  having  died  during  the  term,  the  coart  ordered  the  decree  to  be 
entered  as  of  a  daj  before  his  decease,  2  P.  481. 


JANUARY  TERM,   1829.  135 

Campbeirs  Executors  v.  Pratt    2  P. 

William  Campbell's  Executors,  Appellants,  v.  Pratt,  Francis, 

and  others.  Appellees. 

2  p.  354. 

Though  an  error  wab  committed  in  carrying  out  the  mandate  of  this  court  by  the  circuit  court, 
the  decree  of  the  latter  cannot  be  reversed  on  an  appeal  by  a  party  not  prejadiced  by  tha 
error. 

Appeal  from  the.  circuit  court  of  the  United  States  for  the  District 
of  Columbia.     The  material  facts  are  stated  in  the  opinion. 

Su^ann  and  Kepy  for  the  appellants. 

Jonesy  contra. 

•Johnson,  J.,  delivered  the  opinion  of  the  court.  [  •SSS  ] 

This  cause  has  its  origin  in  the  great  case  of  Pratt,  Fran- 
cis el  al,,  9  C.  58,  456,  which  appeared  in  this  court  some  years  ago, 
with  the  formidable  bulk  of  nine  hundred  folios !  The  rights  of  the 
parties  had  become  exceedingly  perplexed  in  the  progress  of  large 
and  multifarious  transactions,  originating  in  the  speculations  of  Mor* 
lis,  Nicholson,  and  Greenleaf,  in  the  land  of  this  city.  '  Thomas  Law 
held  a  mortgage  of  thirty-six  squares,  from  Morris,  Nicholson,  and 
Greenleaf,  and  fourteen  of  the  same  squares  were  mortgaged  by  them 
to  one  Duncanson.  Campbell  acquired  the  equity  of  redemption  of 
Morris,  Nicholson,  and  Greenleaf,  in  thirty-two  of  the  thirty-six 
squares,  the  four  others  not  being  included  in  Duncanson's  mortgage. 
The  equity  of  redemption  in  these  four  squares  has  passed  by  assign- 
ment  to  present  appellees,  in  right  of  Morris,  Nicholson,  and 
Greenleaf.  Thirteen  of  the  •squares  included  in  Duncan-  [  *S56  ] 
son's  mortgage  were  among  the  thirty-two  in  which  Camp- 
bell had  possessed  himself  of  Morris,  Nicholson,  and  Greenleaf 'b 
equity  of  redemption ;  and  his  constant  efforts  have  been  to  reduce 
the  sum  due  on  Law's  mortgage,  to  put  aside  that  of  Duncanson,  as 
a  satisfied  incumbrance,  and  to  obtain  a  precedence  to  Morris,  Nichol- 
son, and  Greenleaf 's  equity,  in  the  four  remaining  squares. 

This  court  established  the  principles  on  which  the  sum  to  be  raised 
to  satisfy  Law's  mortgage  should  be  ascertained ;  decided  against 
any  precedence  in  Campbell,  as  a  joint  holder  of  the  equity  of  redemp- 
tion ;  and  sustained  Duncanson's  mortgage,  in  favor  of  a  prior  equity 
which  Greenleaf  held  in  it.  So  that,  in  effect,  the  cause  went  down 
to  the  circuit  court  for  the  sole  purpose  of  having  a  sale  of  the  squares 
affected ;  the  proceeds  applied,  first  to  pay  off  Law's  mortgage,  then 
Greenleaf 's  interest  in  Duncanson's  mortgage,  and  the  balance  only. 
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if  any,  to  go  to  the  equity  of  redemption.  Substantially,  this  has  not 
been  done ;  for  we  now  find  the  two  squares,  which  form  the  subject 
of  the  present  controversy,  in  the  hands  of  Pratt  et  oL  the  appellees, 
which  could  only  be  in  the  right  of  Morris,  Nicholson,  and  Green- 
leaf's  equity  of  redemption ;  whereas  Duncanson's  mortgage,  to  a 
large  amount,  remains  unsatisfied ;  and  Campbell,  with  eight  ninths 
of  the  equity  of  redemption  in  him,  has  received  nothing. 

If,  then,  the  appellees  should  be  confirmed  in  the  possession  of  those 
squares,  it  is  obvious  that  Campbell  would  have  much  to  complain  of, 
since  his  equity  of  redemption  in  the  other  thirty-two  squares  had 
been,  in  eiTect,  applied  to  the  extinction  of  a  common  incumbrance. 
This  would  serve  him  at  equity  in  eight  ninths  of  these  two  squares. 

But  this  is  a  mere  delusion,  since  the  holders  of  the  equity  of 
redemption  could  rightfully  receive  nothing  until  the  i^ortgages  were 
both  paid  off.  This  was  certainly  the  case  with  Moms,  Nicholson, 
and  Greenleaf ;  and  this  court  has  been  constantly  inculcating  that 
Campbell  stood  precisely  in  their  shoes,  and  was  entitled  to  no  higher 
equity. 

All  the  obscurity  in  which  the  case  is  involved,  and  which 
{  *  357  ]  has  seemed  so  long  to  keep  both  parties  firom  approaching  *it, 
arises  firom  an  error  committed  below,  probably  by  the  com* 
missioner,  in  selling  the  doubly  incumbered  squares  before  those 
singly  incumbered  were  disposed  of;  the  consequence  of  which  is 
that  these  squares,  which  were  not  in  Duncanson's  mortgage,  remain 
unsold,  because  the  sale  of  the  thirty-four  satisfied  Law's  mortgage ; 
whereas,  by  beginning  with  the  sale  of  those  singly  incumbered,  two 
aquares  (supposing  the  value  to  be  the  same)  would  have  remained, 
to  be  applied  to  the  payment  of  Greenleaf 's  interest  in  Duncanson's 
mortgage. 

But  there  is  nothing  in  this  for  Campbell  to  complain  of;  since, 
after  applying  the  proceeds  of  these  squares  to  the  payment  of  the 
second  mortgage,  it  still  remains  unsatisfied  to  a  great  amount,  and 
leaves  Campbell  nothing  to  receive  in  right  of  his  equity  of  redemp> 
tion. 

The  decree  of  the  court  below,  as  against  this  appellant,  will  be 
affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record, 
firom  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  considered,  ordered,  and 
decreed  by  this  court,  that  the  decree  of  the  said  circuit  court  in  this 
cause  be  and  the  same  is  hereby  afiirmed,  with  costs. 
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BUNDRY    GoODSi   WaRES,  AND   MERCHANDISES,    ThE    AMERICAN    FuR 

Company,  Claimants,  Plaintifl^  in  Error,  v.  The  United  States, 

Defendants  in  Error. 

2  p.  35a 

Whatever  an  agent  does  or  says  in  reference  to  the  bnainess  of  his  principal,  in  which  ho  is 
at  the  time  employed,  and  within  the  scope  of  his  authority,  is  done  or  said  by  his  prin- 
cipal, and  may  be  proved  in  a  criminal,  as  well  as  in  a  civil  case,  in  like  manner  as  if  it 
applied  personally  to  the  principal. 

llVbere  two  or  more  are  associated  together  for  the  same  illegal  purpose,  any  act  or  declara* 
tion  of  one  of  the  paities,  in  reference  to  the  common  object,  and  forming  a  part  of  the 
res  getUe,  in  its  execntion,  may  be  given  in  evidence  against  the  others. 

If  spirits  are  carried  into  the  Indian  country  by  a  trader,  and  are  there  found  among  lus 
goo^Si  or  any  part  of  them,  it  is  primi  facie  evidence  of  his  having  violated  the  acts  of 
congress,  and  throws  the  burden  of  proof  upon  the  defendant 

Even  a  penal  law  should  not  be  construed  so  strictly  as  to  defeat  the  obvious  intention  of 
the  legislature. 

If  spirits  are  carried  into  the  Indian  country  in  violation  of  the  act  of  congress,  all  the  goods 
of  the  offender  there  are  forfeited,  and  not  merely  those  among  which  the  spirits  are 
found,  when  seized. 

But  it  is  not  a  violation  of  an  act  of  congress  to  carry  spirits  into  a  country  which  has  been 
purchased  of  the  Indians  by  the  United  States,  and  which  is  not  included  within  the  boun 
dary  line  defining  the  Indian  country. 

Error  to  the  district  court  of  the  United  States  for  the  district 
of  Indiana*     The  material  facts  appear  in  the  opinion  of  the  court 

Offdefiy  for  the  plaintifis. 

Wirtj  (attorney-general,)  contrd. 

•  Washington,  J.,  delivered  the  opinion  of  the  comi;.  [  •362  J 

This  was  an  information  filed  in  the  district  court  of  Indi- 
ana, by  the  United  States,  against  sundry  goods  and  merchandise, 
seized  as  forfeited  under  the  provisions  of  two  acts  of  congress,  bear- 
ing date  the  30th  of  Biarch,  1802,i  and  the  6th  of  May,  1822,  ch.  58,» 
for  regulating  trade  and  intercourse  with  the  Indian  tribes. 

The  information  sets  forth,  in  substance,  that  on  the  24th  of  Sep- 
tember, 1824,  William  H.  Wallace,  a  citizen  of  the  United  States, 
and  having  a  license  to  trade  with  Indian  tribes  within  the  territory 
of  the  United  States,  did  take  and  carry  into  the  Indian  countiy 
lying  on  the  north  or  west  side  of  the  Tippecanoe  River,  for  the 
purpose  of  trading  with  the  tribes  of  Indians,  certain  goods,  which 
are  particularly  described,  amongst  which  were  seven  kegs  of  whiskey 
and  one  keg  of  shrub,  for  the  purpose  of  vending  or  distributing  the 
same  among  the  Indian  tribes ;  contrary  to  the  statute,  &c. 
*  That,  upon  suspicion  that  ardent  spirits  had  been  carried  [  *  363  ] 
by  the  said  Wallace  into  the  said  Indian  country,  for  the 

1  2  Stats,  at  Large,  189.  *  3  lb.  682. 
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purpose  aforesaid,  the  said  goods,  &c.,  were  searched  by  order  of  an 
Indian  agent,  duly  appointed  to  and  qualified  for  that  office ;  upon 
which  search  the  said  kegs  of  whiskey  and  shrub  were  found  so  car- 
ried, for  the  purpose  aforesaid;  and  were,  together  with  the  said 
goods,  &c,  seized  by  the  said  Indian  agent  The  information  con- 
cludes with  a  prayer  that  the  goods  so  seized  may  be  declared  to  be 
forfeited,  and  to  be  disposed  of  according  to  law. 

To  this  information,  Wallace,  as  attorney  in  fact  for  the  American 
Fur  Company,  interposed  a  claim  and  answer,  which,  after  protest- 
ing against  the  sufficiency  of  the  information,  denies,  by  way  of 
plea,  that  he  did,  among*  the  goods,  &c.,  in  the  information  men- 
tioned, carry  into  the  Indian  country,  lying  on  the  north  or  west  of 
the  Tippecanoe  River,  seven  kegs  of  whiskey  and  one  of  shrub,  for 
the  purpose  of  trading,  or  distributing  the  same,  among  the  Indian 
tribes,  as  in  the  information  mentioned. 

The  issue  was  tried  by  a  jury,  who  found  a  verdict  in  favor  of  the 
United  States. 

Upon  the  trial  of  the  cause,  three  bills  of  exceptions,  to  the  fol- 
lowing effect,  were  taken. 

The  first  is  to  the  opinion  of  the  court,  which  permitted  the  dis- 
trict attorney  to  give  in  evidence  the  conduct  and  declarations  of 
John  Davis,  so  far  as  he  acted  as  the  agent  of  Wallace,  or  in  con- 
junction with  him,  in  relation  to  the  charge  laid  in  the  information, 
with  a  view  to  prove  the  purpose  of  the  said  Wallace. 

The  second  bill  states  that,  upon  the  motion  of  the  district  attor- 
ney, the  court  instructed  the  jury,  that  if  they  should  believe,  from 
the  evidence,  that  Wallace,  as  an  Indian  trader,  did  carry  ardent 
spirits  into  the  Indian  country,  and  that  the  same  were  found  therein 
among  any  part  of  his  goods,  it  is  primd  facie  evidence  of  his  having 
violated  the  acts  of  congress  on  which  this  prosecution  is  founded, 
so  as  to  throw  the  burden  of  proof  upon  the  defendant 

The  defendant  then  moved  the  court  to  instruct  the  jury  that, 
unless  they  should  be  of  opinion,  upon  the  evidence,  that 
[  •  364  ]  •the  ardent  spirits  mentioned  in  the  information  were  min- 
gled with  the  bales  of  merchandise  at  the  time  of  seizure,  and 
carried  into  the  Indian  territory,  in  violation  of  the  act  of  1802,  and 
whilst  the  said  spirits  and  goods  were  remaining  in  the  Indian  territory, 
were  seized  by  the  officers  of  government,  their  verdict  should  be  for 
the  defendant  This  instruction  the  court  refused  to  give;  and 
directed  the  jury  that  if  they  should  be  of  opinion,  firom  the  evidence, 
that  the  defendant,  as  an  Indian  trader,  did  carry  ardent  spirits  into 
the  Indian  country,  which  were  found  with  a  part  of  his  goods 
therein,  with  the  purpose  of  being  vended  or  distributed  amongst 
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Indian  tribes ;  all  the  goods  of  the  said  trader,  designed  for  sale  ander 
his  license,  and  seized  in  the  Indian  country,  whether  all  or  only  a 
part  of  them  were  found  with  the  spirits,  are  forfeited ;  and  that  the 
seizure  thereof  in  a  territory  purchased  by  the  United  States  of  the 
Indians,  but  frequented  and  inhabited  exclusively  by  Indian  tribes, 
is  legal  This  refusal  and  instruction  form  the  subjects  of  the  third 
bill  of  exceptions. 

The  objection  to  the  evidence  of  Davis  is  so  fully  answered  and 
repelled  by  this  court,  in  the  case  of  the  United  States  i;.  Gooding, 
12  W.  468,  that  it  seems  necessary  only  to  refer  to  that  decision. 
That  was  a  criminal  prosecution  against  the  owner  of  a  vessel,  under 
the  Slave- Trade  Act  of  congress ;  ^  and  an  objection  was  taken  by  his 
counsel  to  evidence  of  the  acts  and  declarations  of  the  master  of  the 
vessel,  who  was  proved  to  have  been  appointed  to  that  office  by  the 
defendant,  with  an  authority  to  make  the  fitments  for  the  vessel. 

The  principle  asserted  in  the  decision  of  that  point,  and  applied  to 
the  case  was,  that  whatever  an  agent  does  or  says,  in  reference  to 
the  business  in  which  he  is  at  the  time  employed,  and  within  the 
scope  of  his  authority,  is  done  or  said  by  the  principal ;  and  may  be 
proved,  as  well  as  in  a  criminal  as  a  civil  case,  in  like  manner  as  if 
the  evidence  applied  personally  to  the  principal. 

The  opinion  of  the  court  in  the  present  case  is  not  less  correct, 
whether  Davis  was  considered  by  the  jury  as  having  acted 
in  conjunction  with  Wfidlace,  or  strictly  as  his  agent.    •For  [  *S65  ^ 
we  hold  the  law  to  be,  that,  where  two  or  more  persons  are 
associated  together  for  the  same  illegal  purpose,  any  act  or  declara- 
tion of  one  of  the  parties,  in  reference  to  the  common  object,  and 
forming  a  part  of  the  res  gestce,  may  be  given  in  evidence  against  the 
others ;  and  this  we  understand,  upon  a  fair  interpretation  of  the  opin- 
ion before  us,  to  be  the  principle  which  was  communicated  to  the  jury. 

The  instruction  to  which  the  second  exception  was  taken  having 
been  passed  over  without  objection  by  the  counsel  for  the  plaintiff 
in  error,  it  becomes  unnecessary  for  the  court  to  notice  it  otherwise 
than  to  say  that  it  meets  our  entire  approbation. 

In  order  clearly  to  comprehend  the  subjects  embraced  by  the  third 
bill  of  exceptions,  it  will  be  proper  to  examine  with  attention  a  few 
of  the  sections  of  the  acts  on  which  this  prosecution  is  founded 

The  first  commences  in  the  1st  section,  by  declaring  that  a  certain 
boundary  line  therein  described  in  general  terms,  as  established  by 
treaty  between  the  United  States  and  various  Indian  tribes,  shall  be 
dearly  ascertained,  and  distinctly  marked  in  such  places  as  the  Pres- 
ident of  the  United  States  should  deem  necessary,  and  in  the  man- 

^  2  Stats,  at  Largo,  426. 
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ner  he  ehoold  direct ;  with  a  proviso,  that  if  the  boundary  line  be- 
tween the  said  Indian  tribes  and  the  United  States  should  at  any  time 
thereafter  be  varied,  by  any  treaty  which  should  be  made  between  the 
said  Indian  tribes  and  the  United  States,  then  all  the  provisions  con- 
tained in  that  act  should  be  construed  to  apply  to  the  said  line,  so  to 
be  varied  in  the  same  manner  as  the  said  provisions  apply,  by  force 
of  that  act,  to  the  boundary  line  thereinbefore  recited. 

The  act  then  proceeds  to  prohibit  citizens  of,  or  residents  within 
the  United  States,  from  crossing  over  the  said  boundary  line  to  hunt, 
Siccj  and  inflicts  punishments  of  various  degrees  upon  persons  who 
should  be  convicted  of  certain  other  acts  of  aggression  within  the 
Indian  country.  By  the  16th  section,  it  is  made  lavdiil  for  the 
military  force  of  the  United  States  to  apprehend  every  person  who 
may  be  found  in  the  Indian  country,  over  and  beyond  the  said 
boundary  line,  between  the  United  States  and  the  Indian 
[  •  366  ]  tribes,  in  •  violation  of  any  of  the  provisions  of  this  act ; 
and  to  convey  them  to  the  civil  authority  of  the  United 
States,  in  some  one  of  the  three  adjoining  States  or  districts,  to  be 
proceeded  against  in  due  course  of  law.  We  then  come  to  the  21st 
section  of  this  act,  to  which  the  act  of  the  6th  of  May,  1822,  is  an 
amendment ;  which  authorizes  the  President  of  the  United  States  to 
take  such  measures,  from  time  to  time,  as  to  him  might  appear  expe- 
dient to  prevent  or  restrain  the  vending  or  distributing  of  spirituoua 
liquors  among  all  or  any  of  the  Indian  tribes. 

The  second  section  of  the  latter  act,  in  execution  of  the  power 
vested  in  the  President  of  the  United  States,  by  the  preceding  21st 
section,  authorizes  him  to  direct  Indian  agents,  governors  of  territo- 
ries, acting  as  superintendents  of  Indian  affairs,  and  military  officers, 
to  cause  the  stores  and  packages  of  goods  of  all  traders  to  be 
searched,  upon  suspicion  or  information  that  ardent  spirits  are 
carried  into  the  Indian  countries  by  the  said  traders  in  violation 
of  the  aforesaid  21st  section ;  and  declares  that,  if  any  ardent  spirits 
should  be  so  found,  all  the  goods  of  the  particular  trader  should  be 
forfeited,  one  half  to  the  use  of  the  informer,  the  other  to  the  use  of 
the  government ;  and  that  his  license  should  be  cancelled,  and  his 
bond  put  in  suit 

The  difference  between  the  instruction  asked  for  by  the  defendant's 
counsel,  which  the  court  refrised  to  give,  and  that  which  was  given 
in  the  first  part  of  this  exception,  consists  in  this :  that  the  former 
would  seem  to  insist,  (for  this  branch  of  the  exception  is  very  am- 
biguously expressed,  and  is  on  that  ground  objectionable,)  that,  to 
produce  a  forfeiture  of  the  trader's  goods,  the  ardent  spirits  must  be 
found  mingled  with  the  bales  of  goods  at  the  time  of  seizure  in  the 
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Indian  country ;  and  that  no  part  of  the  goods  but  that  with  which 
the  spirits  were  found  so  mingled  were  liable  to  seizore.  It  is  very 
apparent,  from  the  manner  in  which  the  instruction  which  was  given 
is  expressed,  that  that  asked  for  by  the  defendant's  counsel  was 
understood  by  the  court  below  as  we  have  interpreted  it. 

But  the  instruction  which  was  given  asserts  the  law  to  be,  that 
if  the  ardent  spirits  were  found  with  a  part  only  of  the 

*  goods  carried  into  the  Indian  country  for  the  illegal  pur-  (  *  367  | 
pose  stated  in  the  information,  all  the  goods  of  such  trader 
designed  for  sale  under  his  license,  and  seized  in  the  Indian  country, 
were  liable  to  forfeiture. 

This  construction  of  the  acts  of  congress  which  have  been  referred 
to  is,  in  the  judgment  of  this  court,  well  warranted  by  the  words  of 
those  acts,  as  well  as  by  the  obvious  policy  which  dictated  them. 
The  expressions  '^  all  the  goods  of  the  said  traders,"  in  the  2d  section 
of  the  last  act,  although  general  enough  if  they  stood  alone,  unex- 
plained by  the  context,  to  embrace  all  the  goods  belonging  to  the 
trader,  wherever  they  might  be  found,  are  clearly  restrained  by  the 
provision  which  immediately  precedes  them,  so  as  to  mean  those 
goods  only  which  might  be  found  in  company,  though  not  in  con* 
tact,  with  the  interdicted  article. 

The  notion  that  those  goods  alone  are  liable  to  seizure  and  for- 
feiture amongst  which  the  ardent  spirits  are  found  mingled,  can 
receive  no  countenance  from  any  fair  construction  of  this  section. 
That  which  is  contended  for  would  enable  the  trader,  by  the  most 
simple  contrivance,  to  protect  the  whole  of  his  other  goods  from  for- 
feiture. To  effect  this,  he  would  only  have  to  keep  the  spirits  sep- 
arate from  his  other  goods,  during  their  transportation  to  and  after 
their  arrival  in  the  Indian  country,  so  as  not  to  contaminate  those  goods 
by  placing  them  in  immediate  contact  with  the  offending  article.  A 
construction  which  would  sanction  so  glaring  an  evasion  of  the 
whole  policy  of  the  law  ought  in  no  case  to  be  adopted,  unless  the 
natural  meaning  of  the  words  of  the  act  require  it.  Even  penal 
laws,  which,  it  is  said,  should  be  strictly  construed,  ought  not  to  be 
construed  so  strictly  as  to  defeat  the  obvious  intention  of  the  legisla- 
ture. This  was  laid  down  as  a  rule  by  this  court  in  the  case  of  the 
United  States  v.  Wiltberger,  6  W.  66. 

We  are,  therefore,  of  opinion,  that  the  instruction  asked  for  by  the 
defendant's  counsel  was  properly  refused,  and  that  that  which  was 
given,  so  far  as  it  has  been  examined,  was  unexceptionable. 

The  latter  part  of  this  instruction  remains  now  to  be  considered. 
After  stating  to  the  jury  that  if  they  should  be  of  opinion  . 

*  that  the  defendant,  as  an  Indian  trader,  did  carry  ardent  [  *  368  ) 
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ephits  into  the  Indian  country,  which  were  foand  with  a  part  of 
his  goods  therein,  with  the  purpose  of  being  vended  or  distributed 
amongst  Indian  tribes,  all  the  goods  of  the  said  trader  designed  for 
sale  under  his  license,  and  seized  in  the  Indian  country,  were  for- 
feited, the  instruction  proceeds  as  follows :  "  And  that  the  seizure 
thereof,  in  a  territory  purchased  by  the  United  States  of  the  Indians, 
but  frequented  and  inhabited  exclusively  by  Indian  tribes,  is  legal." 

We  have  found  no  little  difficulty  in  understanding  the  real  mean- 
ing of  the  court,  from  the  language  in  which  this  latter  proposition 
is  expressed.  Whether  it  was  intended  to  state  that,  after  the 
goods  with  the  ardent,  spirits  had  been  carried  into  the  Indian  coun- 
try with  the  unlawful  purpose,  they  might  be  seized  in  a  country  pur- 
chased of  the  Indians  by  the  United  States,  under  the  circumstances 
referred  to ;  or,  that  being  carried  into  this  latter  district  of  country 
and  there  seized,  such  seizure  would  be  legal. 

We  rather  incline  to  the  opinion  that  the  latter  interpretation  was 
the  one  intended  by  the  court,  and  that  that  part  of  the  sentence 
was  merely  added  as  explanatory  of  the  terms  Indian  country,  which 
had  previously  been  used.  For  if  it  was  merely  meant  to  affirm 
that,  after  the  forfeiture  had  attached  in  the  Indian  country,  the 
goods  might  be  seized  anywhere  out  of  that  country,  no  reason  is 
perceived  why  the  place  of  seizure  should  be  confined  to  a  territory 
purchased  by  the  United  States  of  the  Indians,  and  inhabited  exclu- 
sively by  them,  rather  than  to  a  territory  not  so  purchased  and  in- 
habited. Besides,  the  proposition  asserted  in  the  preceding  part  of 
the  instruction  being  that  ardent  spirits  carried  into  the  Indian  coun- 
try with  the  unlawful  purpose,  and  found  with  a  part  of  the  trader's 
goods,  and  seized  in  the  Indian  country,  subjected  all  his  goods 
found  with  spirits  to  forfeiture,  it  would  seem  something  like  a 
contradiction  to  lay  it  down  as  a  distinct  proposition,  that  the 
seizure  spoken  of  might  be  made  out  of  the  Indian  territory.  Ak 
explanatory  of   the    expressions    before    noticed,    it  was    entirely 

appropriate. 
[•369]  •ff  we  have  rightly  interpreted  this  part  of  the  instruc- 
tion, we  feel  no  hesitation  in  saying  that  we  cannot  accede 
to  the  correctness  of  the  instruction  thus  qualified ;  since  it  would 
subject  to  seizure  and  forfeiture,  all  the  goods  of  the  trader  carried 
into  a  country,  not  only  belonging  to  the  United  States,  but  lying 
without  the  boundaries  of  the  Indian  country,  as  they  are  described 
by  the  1st  section  of  the  act  of  1802;  to  which  all  the  provisions* 
contained  in  that  act,  and  consequently  those  contained  in  the 
amendatory  act  of  1822,  are  by  that  section  expressly  confined.  If 
the  country  referred  to  in  this  instruction  was  purchased  of  the 
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Indians  subsequent  to  the  30th  of  March,  1802,  so  as  that  the  boun- 
dary line  thereby  became  varied ;  then  the  above  section  declares  that 
all  the  provisions  of  that  act  shall  be  construed  to  apply  to  the 
boundary  line  so  to  be  varied,  in  the  same  manner  as  they  apply  by 
force  of  that  act  to  the  boundary  line  therein  recited 

If  we  misunderstand  the  meaning  of  this  instruction,  it  is  so  prob- 
able tliat  it  might  have  been  misunderstood  by  the  jury,  that  justice 
demands  a  re-tried  of  the  cause. 

The  judgment  of  the  court  below  is  to  be  reversed,  and  the  cause 
remanded  to  that  court,  with  instruction  to  award  a  venire  de  noro. 

21  H.  146 ;  22  H.  75 ;  8  Wal.  114. 


John  Dandridob,  Appellant,  v.  George  W.  Custis  et  aLj  Executors, 

Appellees. 

2  P.  370. 

Under  a  bcqaest  directing  oxooators  to  invest  a  certain  fand,  and  ffx>m  the  interest  pay  for 
"  the  proper  education  of  A,  B,  and  C,  so  that  thcj  may  scyemlly  be  fitted  and  ncoom* 
plishcd  in  some  useful  trade,  and  to  ench  of  them  who  should  live  to  finish  his  education, 
or  to  reach  the  age  of  twenty-one  yenr:*/'  is  bequeathed  a  legacy  of  £100,  iicld:  1.  That 
all  three  wero  necessary  parties  to  a  bill  for  the  execution  of  the  trust.  2.  That  education 
for  one  of  the  learned  professions  was  not  intended  by  the  testatrix.  3.  That  the  residu- 
ary legatees  under  the  will,  though  entitled  to  any  residue  of  this  fund  remaining  after 
the  execution  of  this  trust,  were  not  necessary  parties. 


Appeal  from  the  circuit  court  for  the  District  of  Columbia 
The  case  is  stated  in  the  opinion  of  the  court 

Swann  and  Leafy  for  the  appeUant 
Taylor^  contr^L 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

•This  suit  was  brought  by  the  plaintiff,  against  the  de-  [  •374  j 
fendants,  the  acting  executors  of  Mjts.  Martha  Washington, 
late  of  Mount  Vernon,  to  obtain  payment  of  legacies  bequeathed  to 
him  in  her  last  wiU. 

The  testatrix,  after  several  devises  and  bequests,  devised  as  fol- 
lows :  "  Item,  it  is  my  will  and  desire,  that  eJI  the  rest  and  residue  of 
my  estate,  of  whatever  kind  and  description,  not  herein  specifically 
devised  or  bequeathed,  shall  be  sold  by  the  executors  of  this  my  last 
will,  for  ready  money,  as  soon  after  my  decease  as  the  same  can  be 
done,  and  that  the  proceeds  thereof,  together  with  all  the  money  in 
the  house,  and  the  debtd  due  to  me,  (the  debts  due  from  me  and  the 
legacies  bequeathed  being  first  satisfied,)  shall  be  invested  by  my 
executors  in  eight  per  cent  stock  of  the  funds  of  the  United  Staters, 
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and  shall  atand  on  the  books  in  the  name  of  my  executors,  in  their 
character  of  executors  of  my  will;  and  it  is  my  desire  that  the 
interest  thereof  shall  be  applied  to  the  proper  education  of  Bartholo- 
mew Henley  and  Samuel  Henley,  the  two  youngest  sons  of  my 
sister  Henley,  and  also  to  the  education  of  John  Dandridge,  son  of  my 
deceased  nephew  John  Dandridge,  so  that  they  may  be  severally  fitted 
and  accomplished  in  some  useful  trade  ;  and  to  each  of  them  who  shall 
have  lived  to  finish  his  education,  or  to  reach  the  age  of  twenty-one 
years,  I  give  and  bequeathe  100  pounds  to  set  him  up  in  his  trade. 

"  Item,  my  debts  and  legacies  being  paid,  and  the  education  of 
Bartholomew  Henley,  Samuel  Henley,  and  John  Dandridge  aforesaid 
being  completed,  or  they  being  all  dead  before  the  completion  thereof, 
it  is  my  will  and  desire,  that  all  my  estates  and  interests,  in  what- 
ever form  existing,  whether  in  money,  funded  stock,  or  any  other 
species  of  property,  shall  be  equally  divided  among  all  the  persons 
hereinafter  mentioned,  who  shall  be  living  at  the  time  that  the 
interest  of  the  funded  stock  shall  cease  to  be  applicable,  in  pursuance 
of  my  will  herein  before  expressed,  to  the  education  of  my  nephews, 
Bartholomew  Henley,  Samuel  Henley,  and  John  Dandridge ;  namely, 
among  Anna  Maria  Washington,  daughter  of  my  niece,  and  John 

Dandridge,  son  of  my  nephew,  and  all  my  great  grandchil- 
[  •STS  ]  dren  living  at  the  time  *  that  the  interest  of  the  said  funded 

stock  shall  cease  to  be  applicable  to  the  education  of  the 
said  B.  Henley,  S.  Henley,  and  John  Dandridge ;  and  the  same  shall 
cease  to  be  so  applied  when  all  of  them  shall  die  before  they  arrive 
to  the  age  of  twenty-one  years,  or  those  living  shall  have  finished 
their  education,  or  arrived  at  the  age  of  twenty-one  years ;  and  so 
long  as  any  one  of  the  three  lives,  who  has  not  finished  his  education 
or  arrived  to  the  age  of  twenty-one  years,  the  division  of  the  said 
residuum  is  to  be  deferred,  and  no  longer." 

The  bill  charges  that  the  executors  have  not  paid  the  several  sums 
of  money  bequeathed  to  him  by  their  testatrix  ;  and  prays  that  they 
may  be  decreed  to  pay  the  same  with  interest. 

The  process  was  executed  on  one  of  the  executors  only.  He 
failed  to  answer,  and  the  bill  as  to  him  was  taken  for  confessed,  and 
the  court  ordered  the  master  commissioner  to  ascertain  the  period 
when  the  complainant  attained  his  age  of  twenty-one  years,  and 
what  would  have  been  a  competent  sum  for  his  education,  according 
to  the  true  intent  and  meaning  of  the  last  will  of  Martha  Washing- 
ton, and  make  report  to  the  court  At  a  subsequent  term,  the  defend- 
ants were  ordered  to  settle  their  accounts  before  the  commissioner. 
The  defendant,  Thomas  Peter,  afterwards  appeared,  and  filed  his 
answer,  in  which  he  admits  the  last  will  of  Martha  Washington 
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deceased,  and  that  bis  co-defendant  and  himself  alone  have  qualified 
as  executors  thereofc  He  says  that  they  have  paid  the  legacy  of  one 
hundred  pounds,  and  advanced  a  considerable  sum  of  money  to  the 
guardian  of  B.  Henley,  S.  Henley,  and  the  complainant,  to  fit  them 
for  some  useful  trade.  He  also  alleges  that  the  executors  have  been 
prevented  from  dividing  the  residuum,  by  the  unreasonableness  of  the 
demand  made  by  the  complainant. 

The  master's  report  shows  that  the  complainant  attained  his  age 
of  twenty-one  years  on  the  21st  day  of  November,  1817 ;  that  the 
defendants  were  on  that  day  indebted  to  the  estate  for  principal,  the 
6um  of  (7,282.30,  and  for  interest  accruing  thereon  and  remaining 
in  their  hands,  the  sum  of  (7,345.11.  That  they  had  paid 
the  legacy  of  XlOO,  and  *  had  advanced  to  the  guardian  of  [  *  376  | 
the  complainant  for  his  education  the  sum  of  (166.67. 

The  cause  came  on  to  be  heard  in  April,  1827,  when  the  bill  waa 
dismissed  for  want  of  proper  parties. 

At  the  argument,  the  counsel  for  the  defendants  have  insisted  that 
not  only  Bartholomew  and  Samuel  Henley,  but  all  the  residuary 
legatees  should  have  been  made  parties. 

This  court  is  clearly  of  opinion  that  the  two  Henleys  who  partici- 
pated with  the  complainant  in  the  fund  applicable  to  their  education, 
ought  to  have  been  parties  to  a  suit  which  asks  the  distribution  of 
that  fund.  This  would  be  admitted  if  the  whole  was  distributable 
among  them.  But  the  court  thinks  it  also  proper,  though  a  diiferent 
construction  should  be  put  on  the  will.  The  fund  is  not  so  large  that 
the  claims  of  each,  while  all  were  under  age,  might  be  satisfied  with- 
out taking  into  view  the  claims  of  the  other  two.  In  determining 
how  much  ought  to  have  been  applied  to  the  education  of  the  com- 
plainant, the  court  would  find  it  necessary  to  take  into  consideration 
the  amount  of  the  fund  and  the  relative  situation  of  all  the  persons 
entitled  to  it.  They  ought  to  have  been  parties  to  a  suit  in  which 
their  interests  were  involved. 

The  question  whether  the  whole  interest  accruing  on  the  residuum 
ought  to  be  divided  among  the  legatees  to  whose  education  it  was 
applicable,  or  only  so  much  thereof  as  was  necessary  for  the  purpose 
for  which  it  was  given,  has  been  earnestly  discussed  at  the  bar.  In 
considering  this  question,  as  in  all  others  depending  on  wills,  the  in- 
tention of  the  testatrix  is  to  be  collected  from  the  will,  and  from  the 
circumstances  under  which  it  was  made.  In  this  case,  the  testatrix 
does  not  appear  to  have  intended  a  pecuniary  donation  to  the  parties 
in  the  particular  bequest  under  consideration.  Her  intention  in  that 
respect  was  effected  by  the  gifts  of  100  pounds  to  each,  to  set  him 
up  in  his  trade.     This  bequest  seems  to  have  been  made,  not  with  a 
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view  of  adding  to  their  private  fortunes,  but  with  a  view  to  their 

education  and  preparation  for  that  particular  business  which  they 

were  afterwards  to  pursue.     They  are  not  therefore  entitled 

[  •  377  ]  to  the  •  whole  fund,  whatever  may  be  its  amount,  but  to  so 

much  of  it  as  is  required  for  the  object  it  is  to  accomplish. 

In  ascertaining  the  amount  which  is  so  applicable,  the  plaintiffs 
contend  that  one  of  the  learned  professions  may  be  taken  as  the 
standard,  with  as  much  propriety  as  the  trade  or  art  of  a  mechanic. 
The  court  does  not  think  so.  The  distinction  between  a  profession 
and  a  trade  is  well  understood ;  and  they  are  seldom,  if  ever,  con- 
founded with  each  other  in  ordinary  language.  If  the  testatrix  had 
contemplated  what  in  the  common  intercourse  of  society  is  denomi- 
nated a  profession,  she  would  scarcely  have  used  a  term  which  is 
generally  received  as  denoting  one  of  the  mechanical  arts. 

But  we  do  not  tliink  the  bequest  is  confined  to  the  expense  of 
acquiring  the  trade,  so  as  to  be  enabled  to  exercise  it  in  the  common 
way.  Such  does  not  appear  to  have  been  the  intent  of  the  testatrix. 
Her  bounty  is  extended  to  the  proper  education  of  three  relatives,  so 
that  they  may  be  severally  fitted  and  accomplished  in  some  useful 
trade.  Their  education  is  a  primary  object,  as  well  as  their  ac- 
quisition of  the  trade ;  and  when  we  consider  the  situation  and  char- 
acter of  the  parties,  and  the  language  of  the  will,  we  cannot  doubt 
that  the  testatrix  intended  such  an  education  as  would  fit  her  relatives 
to  hold  a  distinguished  place  in  that  line  of  life  in  which  she  de- 
signed them  to  move.  The  sum  allowed  for  the  object  ought  to  be 
liberal,  such  as  would  accomplish  it,  if  the  fund  from  which  it  was  to 
be  drawn  would  admit  of  it 

In  a  suit  for  the  distribution  of  this  fund,  we  do  not  think  the  re- 
siduary legatees  necessary  parties.  They  have  undoubtedly  an  in- 
terest in  reducing  the  sum  to  be  allowed  out  of  it  to  the  complainant, 
but  they  have  the  same  interest  in  reducing  every  demand  on  the 
estate.  Whatever  remains  sinks  into  the  residuum,  and  that  re- 
siduum is  diminished  as  well  by  the  claims  of  creditors  and  specific 
legatees  as  by  this.  In  all  such  cases  the  executors  represent  the 
residuary  legatees,  and  guard  their  interests.  It  is  a  part  of  that 
duty  which  requires  them  to  protect  the  interests  of  the 
[  •  378  ]  estate.  *  In  such  suits  the  residuary  legatees  are  never  made 
parties.  To  require  it  would  be  an  intolerable  burden  on 
those  who  have  claims  on  an  estate  in  the  hands  of  executors. 

We  do  not  think  that  the  bill  ought  to  have  been  dismissed  for 
want  of  proper  parties,  unless  the  complainant  refused  to  make  such 
as  were  really  necessary ;  and  then  it  might  have  been  dismissed  with- 
out prejudice. 
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The  circuit  court  can  make  no  decree  for  the  distribution  of  the 
residuum,  unless  all  those  entitled  to  distribution  are  brought  before 
the  court ;  but  it  may  grant  all  other  relief  to  which  the  complainant 
may  be  entitled,  on  making  Bartholomew  and  Samuel  Henley  parties. 

This  court  is  of  opinion,  that  the  decree  of  the  circuit  court,  dis- 
missing the  complainant's  bill,  ought  to  be  reversed,  and  the  cause 
remanded  to  the  said  circuit  court,  with  leave  to  the  plaintiff  to  make 
new  parties ;  after  which  the  cause  ought  to  be  referred  to  the  mastiT, 
with  instructions  to  compute  the  several  sums  which  ought  to  be 
allowed  out  of  the  fund  applicable  to  the  education  of  Bartholomew 
Henley,  Samuel  Henley,  and  John  Dandridge,  in  conformity  with  the 
will  of  Mrs.  Martha  Washington,  deceased ;  on  which  sums  interest 
ought  to  be  allowed ;  and  abo  to  compute  the  sum  to  which  the 
plaintiff  may  be  entitled,  as  one  of  the  residuary  legatees  of  the  said 
Martha  Washington,  deceased ;  provided  the  other  residuary  legatees 
be  brought  before  the  court  as  parties ;  on  failure  to  do  which,  the 
plaintiff's  bill  is  to  be  dismissed,  so  far  as  it  claims  a  part  of  the  re- 
siduary estate,  without  prejudice. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Co- 
lumbia, holden  in  and  for  the  county  of  Alexandria,  and  was  argued 
by  counsel ;  on  consideration  whereof,  this  court  is  of  opinion  that 
the  circuit  court  erred  in  dismissing  the  plaintiflPs  bill  for  want  of 
proper  parties,  and  that  the  said  decree  ought  to  be  reversed.  Where- 
upon it  is  ordered  and  decreed  by  this  court,  that  the  decree 
of  the  *  said  circuit  court  in  this  cause  be  and  the  same  is  [  *  379  ] 
hereby  reversed ;  and  this  court  doth  further  order  that  the 
Faid  cause  be  and  the  same  is  hereby  remanded  to  the  said  circuit 
court,  with  directions  to  give  leave  to  the  plaintiff  to  make  new  parties, 
that  the  proper  accounts  may  be  taken  in  order  to  a  final  decree ;  in 
which  decree  the  plaintiff  ought  to  be  allowed  interest  on  the  sum  due 
to  him  for  his  education,  out  of  the  money  applicable  to  that  object. 

7  Wal.  107. 


John  F.  Satterlee,  Plaintiff  in  Error,  v.  Elizabeth  Matthewson, 

Defendant  in  Error. 

2  p.  380. 

If  it  snffictentlj  appear  from  the  reconi,  that  the  repag:nanc7  of  a  statnto  of  a  State  to  the 
constitution  of  the  United  States  was  drawn  into  question,  this  court  has  jurisdiction^ 
though  the  record  does  not  in  terms  declare  that  this  question  was  raised. 

A  state  Inw  which  makes  valid  a  void  contract,  docs  not  impair  the  ohiigation  of  a  con 
tract  within  the  meaning  of  the  constitution  of  the  United  States. 


148  SUPREME   COURT  OF  THE  UNITED  STATES. 


Stttterlee  v,  Matthcw.«on.    2  P. 


Retrospect! iro  laws,  which  do  not  impair  the  obligatioa  of  a  contract,  or  partake  of  the  char- 
acter of  ex  post  facto  laws,  are  not  forbidden  by  the  constitution  of  the  United  Suites. 

There  ii  nothing  in  the  constitution  of  the  United  States  which  forbids  the  legislataro  of  a 
State  from  exercising  judicial  functions. 

The  case  is  stated  in  the  opinion  of  the  court 

Price  and  Sergeant^  for  the  plaintifE 

Sutherland  and  Peters^  contra. 

[  •407  ]      •  Washington,  J.  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  court  of  Pennsylvania. 
An  ejectment  was  commenced  by  the  defendant  in  error,  in  the  court 
of  common  pleas,  against  Eiisha  Satterlee,  to  recover  the  land  in  con- 
troversy, and,  upon  the  motion  of  the  plaintiff  in  error,  he  was 
admitted  as  her  landlord,  a  defendant  to  the  suit  The  plaintiff,  at 
the  trial,  set  up  a  title  under  a  warrant  dated  the  10th  of  January, 
1812,  founded  upon  an  improvement  in  the  year  1785,  which  it  was 
admitted  was  under  a  Connecticut  title,  and  a  patent  bearing  date 
the  19th  of  February,  1813. 

The  defendant  claimed  title  under  a  patent  issued  to  Wharton,  in 
the  year  1781,  and  a  conveyance  by  him  to  John  F.  Satterlee,  in 
April,  1812.  It  was  contended  on  the  part  of  the  plaintiff,  that 
admitting  the  defendant's  title  to  be  the  oldest  and  best,  yet  he  was 
stopped  from  setting  it  up  in  that  suit,  as  it  appeared  in  evidence 
that  he  had  come  into  possession  as  tenant  to  the  plaintiff 
[  •  408  ]  sometime  in  the  year  *  1790.  The  court  of  common  pleas 
decided  in  favor  of  the  plaintiff  upon  the  ground  just 
stated,  and  judgment  was  accordingly  rendered  for  her.  Upon  a 
writ  of  error  to  the  supreme  court  of  that  State,  that  court  decided, 
in  June,  1825,  13  Serg.  &  Bawle,  133,  that  by  the  settled  law  of 
Pennsylvania,  the  relation  of  landlord  and  tenant  could  not  subsist 
under  a  Connecticut  title;  upon  which  ground  the  judgment  was 
reversed,  and  a  venire  facias  de  novo  was  awarded. 

On  the  8th  of  April,  1826,  and  before  the  second  trial  of  this  cause 
took  place,  the  legislature  of  that  State  passed  a  law  in  substance  as 
follows,  viz :  ''  that  the  relation  of  landlord  and  tenant  shall  exist, 
and  be  held  as  fully  and  effectually  between  Connecticut  settlers  and 
Pennsylvania  claimants,  as  between  other  citizens  of  this  common- 
wealth,  on  the  trial  of  any  cause  now  pending,  or  hereafter  to  be 
brought  within  this  commonwealth,  any  law  or  usage  to  the  contrary 
notwithstanding." 

Upon  the  re-trial  of  this  cause  in  the  inferior  court,  in  May,  1826, 
evidence  was  gi\'en  conducing  to  prove  that  the  land  in  dispute  was 
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purchased  of  Wharton  by  Elisha  Satterlee,  the  father  of  John  F 
Satterlee,  and  that  by  his  direction  the  conveyance  was  made  to  the 
son.  It  further  appeared  in  evidence,  that  the  son  brought  an  eject- 
ment against  his  father,  in  the  year  1813,  and  by  some  contrivance 
between  those  parties,  alleged  by  the  plaintiff  below  to  be  merely 
colorable  and  fraudulent,  for  the  purpose  of  depriving  her  of  her  pos- 
session, obtained  a  judgment  and  execution  thereon,  under  which  ^ho 
possession  was  delivered  to  the  plaintiff  in  that  suit,  who  immediately 
afterwards  leased  the  premises  to  the  father  for  two  lives,  at  a  rent 
of  one  dollar  per  annum.  The  fairness  of  the  transactions  was  made 
a  question  on  the  trial,  and  it  was  asserted  by  the  plaintiff  that,  not- 
withstanding the  eviction  of  Elisha  Satterlee  under  the  above  pro- 
ceedings, he  still  continued  to  be  her  tenant. 

The  judge,  after  noticing  in  his  charge  the  decision  of  the  supreme 
court  in  1825,  and  the  act  of  assembly  before  recited,  stated  to  the 
jury  the  general  principle  of  law,  which  prevents  a  tenant 
from  controverting  the  title  of  his  *  landlord  by  showing  it  [  *  409  ] 
to  be  defective,  the  exception  to  that  principle  where  the 
landlord  claims  under  a  Connecticut  title,  as  laid  down  by  the  above 
decision,  and  the  effect  of  the  act  of  assembly  upon  that  decision, 
which  act  he  pronounced  to  be  binding  on  the  court  He  therefore 
concluded,  and  so  charged  the  jury,  that  if  they  should  be  satisfied 
from  the  evidence,  that  the  transactions  between  the  two  Satterlees 
before  mentioned,  were  bonifide^  and  tliat  John  F.  Satterlee  was  the 
actual  purchaser  of  the  land,  then  the  defendants  might  set  up  the 
eviction  as  a  bar  to  the  plaintifPs  recovery  as  landlord.  But  that,  if 
the  jury  should  be  satisfied  that  those  transactions  were  collusive, 
and  that  Elisha  Satterlee  was  in  fact  the  real  purchaser,  and  the 
name  of  his  son  inserted  in  the  deed  for  the  fraudulent  purpose  of 
destroying  the  right  of  the  plaintiff  as  landlord ;  then  the  merely  claim- 
ing under  a  Connecticut  title,  would  not  deprive  her  of  her  right  to 
recover  in  that  suit 

To  this  charge,  of  which  the  substance  only  has  been  stated,  an 
exception  was  taken,  and  the  whole  of  it  is  spread  upon  the  record. 
The  jury  found  a  verdict  for  the  plaintiff;  and  judgment  being  ren- 
dered for  her,  the  cause  was  again  taken  to  the  supreme  court  by  a 
writ  of  error. 

The  only  question  which  occurs  in  this  cause,  which  it  is  competent 
to  this  court  to  decide  is,  whether  the  statute  of  Pennsylvania  which 
hajB  been  mentioned,  of  the  8th  of  April,  1826,  is  or  is  not  objection- 
able, on  the  ground  oif  its  repugnancy  to  the  constitution  of  the  United 
States?  But  before  this  inquiry  is  gone  into,  it  will  be  propei 
(o  dispose  of  a  preliminary  objection  made  to  the  jurisdiction  of 
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this  court,  upon  the  ground  that  there  is  nothing  apparent  on  tliis 
record  to  raise  that  question,  or  otherwise  to  bring  this  case  within 
any  of  the  provisions  of  sect.  26  of  the  Judiciary  Act  of  1789J 

Questions  of  this  nature  have  frequently  occurred  in  this  court,  and 
have  given  occasion  for  a  critical  examination  of  the  above  section, 
which  has  resulted  in  the  adoption  of  certain  principles  of  construc- 
tion applicable  to  it,  by  which  the  objection  now  to  be  considered 
may,  without  much  difficulty,  be  decided.  2  W.  363 ;  4  W. 
[  •  410  ]  311 ;  12  •  W.  117.  One  of  those  principles  is,  that  if  it 
sufficiently  appear  from  the  record  itself,  that  the  repug- 
nancy of  a  statute  of  a  State  to  the  constitution  of  the  United  States 
was  drawn  into  question,  or  that  that  question  was  applicable  to  the 
case,  this  caurt  has  jurisdiction  of  the  cause  under  the  section  of  the 
act  referred  to ;  although  the  record  should  not,  in  terms,  state  a  mis- 
construction of  the  constitution  of  the  United  States,  or  that  the 
repugnancy  of  the  statute  of  the  State  to  any  part  of  that  constitution 
was  drawn  into  question. 

Now  it  is  manifest  from  this  record,  not  only  that  the  constitution- 
ality of  the  statute  of  the  8th  of  April,  1826,  was  drawn  into  ques- 
tion, and  was  applicable  to  the  case,  but  that  it  was  so  applied  by 
the  judge,  and  formed  the  basis  of  his  opinion  to  the  jury,  that  they 
should  find  in  favor  of  the  plaintiff,  if  in  other  respects  she  was  enti- 
tled to  a  verdict.  It  is  equally  manifest  that  the  right  of  the  plaintiff 
to  recover  in  that  action  depended  on  that  statute ;  the  effect  of  which 
was  to  change  the  law,  as  the  supreme  court  had  decided  it  to  be  in 
this  very  case  in  the  year  1825.    13  Serg.  &  Rawle,  133. 

That  the  charge  of  the  judge  forms  a  part  of  this  record  is  unques- 
tionable. It  was  made  so  by  the  bill  of  exceptions,  and  would  have 
been  so  without  it,  under  the  statute  of  the  24th  of  February,  1806, 
of  that  State ;  which  directs,  that  in  all  cases  in  which  the  opinion  of 
the  court  shall  be  delivered,  if  either  party  require  it,  it  is  made  the 
duty  of  the  judges  to  reduce  the  opinion,  with  their  reasons  therefor, 
to  writing,  and  to  file  the  same  of  record  in  the  cause.  In  the  case 
of  Downing  v.  Baldwin,  1  Serg.  &  Rawle,  298,  it  was  decided  by 
the  supreme  court  of  Pennsylvania,  that  the  opinion  so  filed  becomes 
part  of  the  record,  and  that  any  error  in  it  may  be  taken  advantage 
of  on  a  writ  of  error  without  a  bill  of  exceptions. 

It  will  be  sufficient  to  add  that  this  opinion  of  the  court  of  com- 
mon pleas  was,  upon  a  writ  of  error,  adopted  and  affirmed  by  the 
supreme  court ;  and  it  is  the  judgment  of  that  court  upon  the  point 
so  decided  by  the  inferior  court,  and  not  the  reasoning  of  the  judges 
upon  it,  which  this  court  is  now  called  upon  to  revise. 


^  Stats,  at  Large,  85. 
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We  come  now  to  the  main  qnestion  in  this  cause.  Is  the 
•act  which  is  objected  to,  repugnant  to  any  provision  of  the  [  •411  ] 
constitution  of  the  United  States  ?  It  is  alleged  to  be  so  by 
the  counsel  for  the  plaintiff  in  error,  for  a  variety  of  reasons ;  and 
particularly,  because  it  impairs  the  obligation  of  the  contract  between 
the  State  of  Pennsylvania  and  the  plaintiff,  who  claims  title  under  her 
grant  to  Wharton,  as  well  as  of  the  contract  between  Satterlee  and 
Matthewson;  because  it  creates  a  contract  between  parties  where 
none  previously  existed,  by  rendering  that  a  binding  contract  which 
the  law  of  the  land  had  declared  to  be  invalid ;  and  because  it  operates 
to  devest  and  destroy  the  vested  rights  of  the  plaintiff.  Another  objec* 
tion  relied  upon  is,  that  in  passing  the  act  in  question  the  legislature 
exercised  those  functions  which  belong  exclusively  to  the  judicial 
branch  of  the  government. 

Let  these  objections  be  considered  The  grant  to  Wharton,  be- 
stowed upon  him  a  fee-simple  estate  in  the  land  granted,  together 
with  aU  the  rights,  privileges,  and  advantages  which,  by  the  laws  of 
Pennsylvania,  that  instrument  might  legally  pass.  Were  any  of  those 
rights,  which  it  is  admitted  vested  in  his  vendee  or  alienee,  disturbed 
or  impaired  by  the  act  under  consideration  ?  It  does  not  appeat 
from  the  record,  or  even  from  the  reasoning  of  the  judges  of  either 
court,  that  they  were  in  any  instance  denied,  or  even  drawn  into 
question.  Before  Satterlee  became  entitled  to  any  part  of  the  land 
in  dispute  under  Wharton,  he  had  voluntarily  entered  into  a  contract 
with  Matthewson,  by  which  he  became  his  tenant,  under  a  stipulation 
that  either  of  the  parties  might  put  an  end  to  the  tenancy  at  the  ter- 
mination of  any  one  year.  Under  this  new  contract,  which,  if  it  was 
ever  valid,  was  still  subsisting  and  in  full  force  at  the  time  when 
Satterlee  acquired  the  title  of  Wharton,  he  exposed  himself  to  the 
operation  of  a  certain  principle  of  the  common  law,  which  estopped 
him  from  controverting  the  title  of  his  landlord,  by  setting  up  a  better 
title  to  the  land  in  himself,  or  one  outstanding  in  some  third  person. 

It  is  true  that  the  supreme  court  of  the  State  decided,  in  the  year 
1825,  that  this  contract,  being  entered  into  with  a  person 
claiming  under  a  Connecticut  title,  was  void;  so  that  •the  [  ^412  } 
principle  of  law  which  has  been  mentioned  did  not  apply  to 
it.  But  the  legislature  afterwards  declared,  by  the  act  under  exami- 
nation, that  contracts  of  that  nature  were  valid,  and  that  the  relation 
of  landlord  and  tenant  should  exist  and  be  held  effectual  as  well  in  con*i 
tracts  of  that  description  as  in  those  between  other  citizens  of  the  State* 

Now,  this  law  may  be  censured,  as  it  has  been,  as  an  unwise  and 
unjust  exercise  of  legislative  power;  as  retrospective  in  its  operation; 
as  the  exercise  by  the  legislature  of  a  judicial  function ;  and  as  ere- 
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ating  a  contract  between  parties  where  none  previously  existed.  AV 
this  may  be  admitted ;  but  the  question  which  we  are  now  consider- 
ing is,  does  it  impair  the  obligation  of  the  contract  between  the  State 
and  Wharton  or  his  alienee  ?  Both  the  decision  of  the  supreme 
court  in  1825,  and  this  act,  operate,  not  upon  that  contract,  but  upon 
the  subsequent  contract  between  Satterlee  and  Matthewson.  No 
question  arose  or  was  decided  to  disparage  the  title  of  Wharton,  or 
of  Satterlee,  as  his  vendee.  So  far  from  it,  that  the  judge  stated  in 
his  charge  to  the  jury  that  if  the  transactions  between  John  F.  Sat- 
terlee and  Elisha  Satterlee  were  fair,  then  the  elder  title  of  the 
defendant  must  prevail,  and  he  would  be  entitled  to  a  verdict. 

We  are,  then,  to  inquire  whether  the  obligation  of  the  contract 
between  Satterlee  and  Matthewson  was  impaired  by  this  statute  ? 
The  objections  urged  at  the  bar,  and  the  arguments  in  support  of 
them,  apply  to  that  contract  if  to  either.  It  is  that  contract  which 
the  act  declared  io  be  valid,  in  opposition  to  the  decision  of  the 
supreme  court ;  and  admitting  the  correctness  of  that  decision,  it  is  not 
easy  to  perceive  how  a  law  which  gives  validity  to  a  void  contract 
can  be  said  to  impair  the  obligation  of  that  contract.  Should  a 
statute  declare,  contrary  to  the  general  principles  of  law,  that  contracts 
founded  upon  an  illegsil  or  immoral  consideration,  whether  in  exist- 
ence at  the  time  of  passing  the  statute,  or  which  might  hereafter  be 
entered  into,  should  nevertheless  be  valid  and  binding  upon  the  par- 
ties,  all  would  admit  the  retrospective  character  of  such  an  enactment, 
and  that  the  effect  of  it  was  to  create  a  contract  between 
[  *  413  ]  parties  *  where  none  had  previously  existed.  But  it  surely 
cannot  be  contended  that  to  create  a  contract,  and  to  destroy 
or  impair  one,  mean  the  same  thing. 

If  the  effect  of  the  statute  in  question  be  not  to  impair  the  obliga- 
tion of  either  of  those  contracts,  and  none  other  appear  upon  this 
record,  is  there  any  other  part  of  the  constitution  of  the  United  States 
to  which  it  is  repugnant?  It  is  said  to  be  retrospective.  Be  it  so; 
but  retrospective  laws,  which  do  not  impair  the  obligation  of  contracts, 
or  partake  of  the  character  of  ex  post  facto  laws,  are  not  condemned 
or  forbidden  by  any  part  of  that  instrument 

All  the  other  objections  which  have  been  made  to  this  statute 
admit  of  the  same  answer.  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  the  legislature  of  a  State  to  exercise 
judicial  functions.  The  case  of  Ogden  v.  Blackledge,  2  C.  272,  came 
into  this  court  from  the  circuit  court  of  the  United  States,  and  not 
from  the  supreme  court  of  North  Carolina ;  and  the  question,  whether 
the  act  of  1799,  which  partook  of  a  judicial  character,  was  repugnant 
to  the  constitution  of  the  United  States,  did  not  arise,  and  conse- 
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qncntly  was  not  decided.  It  may  safely  be  affirmed  that  no  case  has 
ever  been  decided  in  this  court,  upon  a  writ  of  error  to  a  state  court, 
which  affords  the  slightest  countenance  to  this  objection. 

The  objection,  however,  which  was  most  pressed  upon  the  court, 
and  relied  upon  by  the  counsel  for  the  plaintiff  in  error,  was,  that  the 
eflfect  of  this  act  was  to  devest  rights  which  were  vested  by  law  in 
Satterlee.  There  is  certainly  no  part  of  the  constitution  of  the  United 
States  which  applies  to  a  state  law  of  this  description  ;  nor  are  we 
aware  of  any  decision  of  this  or  of  any  circuit  court  which  has  con- 
demned such  a  law  upon  this  ground,  provided  its  effect  be  not  to 
impair  the  obligation  of  a  contract ;  and  it  has  been  shown  that  the 
act  in  question  has  no  such  effect  upon  either  of  the  contracts  which 
have  been  before  mentioned. 

In  the  case  of  Fletcher  v.  Peck,  6  C.  87,  it  was  stated  by  the 
chief  justice  that  it  might  well  be  doubted  whether  the  nature  of 
society  and  of  government  do  not  prescribe  some  limits  to  the 
legislative  power;  and  he  asks,  "if  any  be  •prescribed,  [  •414  ] 
where  are  they  to  be  found,  if  the  property  of  an  individual, 
fairly  and  honestly  acquired,  may  be  seized  without  compensation  ?  " 
It  is  nowhere  intimated  in  that  opinion,  that  a  State  statute  which 
devests  a  vested  right,  is  repugnant  to  the  constitution  of  the  United 
States;  and  the  case  in  which  that  opinion  was  pronounced  was 
removed  into  this  court  by  writ  of  error,  not  from  the  supreme  court 
of  a  State,  but  from  a  circuit  court. 

The  strong  expressions  of  the  court  upon  this  point  in  the  cases  of 
Vanhorne's  Lessee  v.  Dorance,  2  D.  304,  and  The  Society  for  the 
Propagation  of  the  Gospel  v,  Wheeler,  2  Gall.  105,  were  founded 
expressly  on  the  constitution  of  the  respective  States  in  which  those 
cases  were  tried. 

We  do  not  mean  in  any  respect  to  impugn  the  correctness  of  the 
sentiments  expressed  in  those  cases,  or  to  question  the  correctness  of 
a  circuit  court,  sitting  to  administer  the  laws  of  a  State,  in  giving  to 
the  constitution  of  that  State  a  paramount  authority  over  a  legislative 
act  passed  in  violation  of  it.  We  intend  to  decide  no  more  than  that 
the  statute  objected  to  in  this  case  is  not  repugnant  to  the  constitution 
of  the  United  States,  and  that,  unless  it  be  so,  this  court  has  no  au- 
thority, under  the  25th  section  of  the  Judiciary  Act,  to  reexamine  and 
to  reverse  the  judgment  of  the  supreme  court  of  Pennsylvania  in  the 
present  case.  / 

That  judgment,  therefore,  must  be  affirmed,  with  costs. 

Johnson,  J.  I  assent  to  the  decision  entered  in  this  cause,  but  feel 
it  my  duty  to  record  my  disapprobation  of  the  ground  on  which  it  is 
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placed.  Could  I  have  brought  myself  to  entertain  the  same  view  of 
the  decision  of  the  supreme  court  of  Pennsylvania  with  that  which 
my  brethren  have  expressed,  I  should  have  felt  it  a  solemn  duty  to^ 
reverse  the  decision  of  that  court,  as  vidlating  the  constitution  of  the 
United  States  in  a  most  vital  part. 

What  boots  it,  that  I  am  protected  by  that  constitution  from  hav- 
ing the  obligation  of  my  contracts  violated,  if  the  legislative  power 
can  create  a  contract  for  me,  or  render  binding  upon  me  a  contract 
which  was  null  and  void  in  its  creation?  To  give  efficacy 
[  •415  ]  to  a  void  contract  is  not,  it  *  is  true,  violating  a  contract,  but 
it  is  doing  infinitely  worse;  it  is  advancing  to  the  very 
extreme  of  that  class  of  arbitrary  and  despotic  acts  which  bear  upon 
individual  rights  and  liabilities,  and  against  the  whole  of  which  the 
constitution  most  clearly  intended  to  interpose  a  protection  commen- 
surate with  the  eviL 

And  it  is  very  clear  to  my  mind,  that  the  cause  here  did  not  call 
for  the  decision  now  rendered.  There  is  another,  and  a  safe  and 
obvious  ground  upon  which  the  decision  of  the  Pennsylvania  court 
may  be  sustained. 

The  fallacy  of  the  argument  of  the  plaintiff  in  error  consists  in 
this,  that  he  would  give  to  the  decision  of  a  court,  on  a  point 
arising  in  the  progress  of  his  cause,  the  binding  effect  of  a  statute 
or  a  judgment ;  that  he  would  in  fact  restrict  the  same  court  from 
revising  and  overruling  a  decision  which  it  has  once  rendered,  and 
from  entering  a  different  judgment  from  that  which  would  have 
been  rendered  in  the  same  court,  had  the  first  decision  been  adhered 
to.  It  is  impossible,  in  examining  the  cause,  not  to  perceive  that  the 
statute  complained  of  was  no  more  than  declarative  of  the  law  on  a 
point  on  which  the  decisions  of  the  state  courts  had  fluctuated,  and 
which  never  was  finally  settled  until  the  decision  took  place  on  which 
this  writ  of  error  is  sued  out. 

The  decision  on  which  he  relies,  to  maintain  the  invalidity  of  the 
Connecticut  lease,  was  rendered  on  a  motion  for  a  new  trial ;  all  the 
right  it  conferred  was,  to  have  that  new  trial ;  and  it  even  appears 
that,  before  that  new  trial  took  place,  the  same  court  had  decided  a 
cause,  which  in  effect  overruled  the  decision  on  which  he  now  rests ; 
so  that,  when  this  act  was  passed,  he  could  not  even  lay  claim  to  that 
imperfect  state  of  right  which  uniform  decisions  are  supposed  to 
confer.  The  latest  decision,  in  fact,  which  ought  to  be  the  precedent, 
if  any,  was  against  his  right. 

It  is  perfectly  clear,  when  we  examine  the  reasoning  of  the  judges 

on  rendering  the  judgment  now  under  review,  that  they  consider  the 

aw  as  unsettled,  or  rather  as  settled  against  the  plaintiff  here  at  the 
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time  the  act  was  passed ;  and  if  so,  what  right  of  his  has  been  vio* 
lated  ?     The  act  does  no  more  than  what  the  courts  of 
justice  had  done,  and  *  would  do,  without  the  aid  of  the  [  *  416  ] 
law ;  pronounce  the  decision  on  which  he  relies  as  erro- 
neous in  principle,  and  not  binding  in  precedent 

The  decision  of  the  state  court  is  supported  under  this  view  of  the 
subject,  without  resorting  to  the  portentous  doctrine,  (for  I  must  call 
it  portentous,)  that  a  State  may  declare  a  void  deed  to  be  a  valid 
deed,  as  affecting  individual  litigants  on  a  point  of  right,  without 
violating  the  constitution  of  the  United  States.  If  so,  why  not 
create  a  deed,  or  destroy  the  operation  of  a  limitation  act,  after  it  has 
vested  a  title  ? 

The  whole  of  this  difficulty  arises  out  of  that  unhappy  idea,  that 
the  phrase,  ex  post  facto^  in  the  constitution  of  the  United  States, 
was  confined  to  criminal  cases  exclusively ;  a  decision  which  leaves 
a  large  class  of  arbitrary  legislative  acts  without  the  prohibitions  of 
the  constitution.  It  was  in  anticipation  of  the  consequences,  that  I 
took  occasion  in  the  investigations  on  the  bankrupt  question,  to  make 
a  remark  on  the  meaning  of  that  phrase  in  the  constitution.  My  sub- 
sequent investigations  have  confirmed  me  in  the  opinion  then  deliver- 
ed, and  the  present  case  illustrates  its  correctness ;  I  will  subjoin  a 
note  ^  to  this  opinion  devoted  to  the  examination  of  that  question. 

6  P.  691;  8  p.  88$  10  P.  368;  11  P.  420;  1  H.  311  ;  7  H.  776;  lOH.  395,  511; 
18  H.  881 ;  1  Wal.  176;  4  Wal.  838;  7  Wal.  619. 

John   Reynolds,  Tenant  the  United  States,  Plaintiff,  v.  Duncan 

M' Arthur,  Defendant 

2  p.  417. 

Coustraction  of  different  acts  of  congress,  as  to  the  Virginia  military  reserve  lands  north- 
west of  the  River  Ohio. 

The  material  facts  appear  in  the  opinion  of  the  court 
ScoU^  for  the  plaintifE 
Mason  and  Vinton^  contra. 

Wirt^  (attorney-general,)  appeared,  to  represent  the  interest  of  the 
United  States,  but  was  prevented  by  indisposition  from  taking  peurt 
in  the  argument, 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  423  ] 

This  is  a  writ  of  error  to  a  judgment  rendered  by  the 
supreme  court  of  Ohio  for  the  county  of  Champaign,  in  an  eject* 

■  -  ■  —  m 

1  For  this  note,  see  the  end  of  2  P.  po$ly  254. 
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merit  in  which  the  lessee  of  Duncan  M*  Arthur  was  plaintiff,  and  Jolin 
Reynolds  was  defendant  The  plaintiff  claimed  the  land  in  contro- 
versy, under  a  patent  issued  on  the  12th  day  of  October,  1812,  founded 
on  an  entry  made  in  the  year  1810,  on  a  military  land-warrant  granted 
by  the  State  of  Virginia  for  services  during  the  war  of  the  Revolution, 

in  the  Virginia  line,  on  contTnental  establishment. 
[  •  424  ]  •  The  title  of  the  defendant  is  thus  stated.  The  land  was 
sold  by  the  United  States  at  their  land-office  in  Cincinnati, 
in  the  year  1805,  to  Henry  Van  Meter.  It  reverted  to  the  United 
States  in  the  year  1813,  on  account  of  the  non-payment  of  the  pur- 
chase-money ;  and  was  again  sold,  during  the  same  year,  at  the  same 
office,  to  Henry  Van  Meter,  to  whom  a  certificate  of  sale  was  issued, 
which  he  afterwards  transferred  to  the  defendant,  John  Reynolds. 

The  verdict  and  judgment  were  in  favor  of  the  plaintiff  in  the 
state  court.  At  the  trial,  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  jury  on  several  points  made  in  the  cause,  and 
excepted  to  the  refussil  of  the  court  to  give  these  instructions.  The 
judgment  of  the  state  court  having  been  against  a  title  set  up  under 
several  acts  of  congress,  is  brought  before  this  court  by  writ  of  error, 
that  the  construction  put  on  those  acts  by  that  court  may  be  reexam- 
ined. The  inquiry  will  be,  whether  the  court  ought  to  have  given  any 
one  of  the  instructions  which  were  required.  The  several  prayers  for 
this  purpose  will  be  considered  in  the  order  in  which  they  were  made. 

1.  The  first  instruction  asked  is,  that  the  lands  west  of  Ludlow's 
line,  east  of  Roberts's  line,  and  south  of  the  Indian  boundary  line, 
had  been  withdrawn  from  appropriation  under  and  by  virtue  of  mil- 
itary land- warrants  prior  to  the  year  1810;  and  that  as  the  same 
had,  pursuant  to  the  acts  of  congress  in  such  case  made  and  provided, 
been  directed  to  be  surveyed  and  sold,  and  had  accordingly  been 
surveyed  and  sold  to  the  defendant  prior  to  the  year  1810,  the  plain- 
tiff's patent  is  void,  and  their  verdict  ought  to  be  for  the  defendant. 

This  motion  does  not  question  the  bounds  of  the  lands  reserved 
by  Virginia  for  military  bounties,  but,  supposing  the  tract  of  country 
west  of  Ludlow's  line,  east  of  Roberts's  Une,  and  south  of  the  Indian 
boimdary  line,  to  be  within  that  reserve,  asks  the  court  to  say  that 
congress  had,  prior  to  the  year  1810,  when  M' Arthur's  entry  was 
made,  withdrawn   it  from   appropriation,  under  and  by  virtue  of 

military  land-warrants. 
[  •  425  ]       •  Before  deciding  on  the  propriety  of  refusing  or  granting 
this  prayer,  it  will  be  necessary  to  review  the  legislation  qf 
congress  on  this  subject 

The  act  of  the  9  th  of  June,  1794,'  taken  in  connection  with  the 

1  1  Stats,  at  Large,  894. 
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reservation  in  favor  of  their  officers  and  soldiers  contained  in  the 
deed  of  cession  made  by  Virginia,  unquestionably  subjected  the 
whole  of  the  military  reserve  to  the  satisfaction  of  those  warrants 
for  which  the  reserve  was  made.  Had  congress,  previous  to  the  year 
1810,  withdrawn  that  portion  of  this  reserve  which  lies  between  the 
line  run  by  Ludlow,  and  that  run  by  Roberts,  from  its  liability  to  be 
so  appropriated  ? 

So  early  as  the  year  1786,  congress  passed  "  an  ordinance  ^  for 
ascertaining  the  mode  of  disposing  of  lands  in  the  western  territory," 
in  which,  for  the  purpose  of  securing  to  the  officers  and  soldiers  of 
the  Virginia  line  on  continental  establishment,  the  bounties  granted 
them  by  that  State,  it  is  ordained  "  that  no  part  of  the  land  between 
the  rivers  called  Little  Miami  and  Scioto,  on  the  northwest  side  of 
the  River  Ohio,  be  sold  or  in  any  manner  alienated,  until  there  shall 
first  have  been  laid  off  and  appropriated  for  the  said  officers  and 
soldiers,  and  persons  claiming  under  them,  the  lands  they  are  entitled 
to  agreeably  to  the  said  deed  of  cession  and  act  of  congress  accepting 
the  same." 

The  scrupulous  regard  which  this  clause,  in  the  ordinance  of  May, 
1785,  manifests  to  this  condition  made  by  Virginia  in  her  deed  of 
cession,  is  the  more  worthy  of  remark,  because  at  that  time  no  sus- 
picion was  entertained  that  the  military  warrants  of  Virginia  would 
cover  the  whole  territory ;  and  it  was  even  doubted,  as  the  legislation 
of  congress  shows,  whether  any  part  of  that  territory  would  be 
required  for  them.  Even  under  these  circumstances,  congress  declared 
the  determination  not  to  sell  or  alienate  any  land  between  the  Scioto 
and  the  Little  Miami. 

In  May,  1796,  congress  passed  "  An  act  providing  for  the  sale 
of  the  lands  of  the  United  States  in  the  territory  *  northwest  [* 426  ] 
of  the  River  Ohio  and  above  the  mouth  of  Kentucky  River."  ^ 

The  2d  section  enacts  that  "  the  part  of  the  said  land  which  has 
not  been  already  conveyed,"  &c.,  "  or  which  has  not  been  heretofore, 
and  during  the  present  session  of  congress  may  not  be  appropriated 
for  satisfying  military  land  bounties,  and  for  other  purposes,  shall  be 
diWded,"  &c. 

This  law,  then,  from  which  the  whole  power  of  the  surveyor-general 
is  derived,  excludes  from  his  general  authority  aU  lands  previously 
appropriated  for  military  land  bounties  and  for  other  purposes ;  and 
consequently  excludes  firom  it  the  lands  between  the  Scioto  and  the 
Little  Miami. 

Li  May,^  1800,  congress  passed  an  act  to  amend  the  act  of  1796 
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which  enacts  "  that  for  the  disposal  of  the  lands  of  the  United  States 
directed  to  be  sold  by  the  original  act,  there  shall  be  four  land-offices 
established  in  the  said  territory."  The  places  at  which  these  land* 
offices  shall  be  fixed  are  designated  in  the  act,  and  the  district  of 
country  attached  to  each  is  described.  One  of  these  is  Cincinnati, 
the  place  at  which  the  lands  in  controversy  were  sold,  and  the  district 
attached  to  it  is  that  below  the  Little  Miami. 

It  is  perfectly  clear  from  the  language  of  this  cwjt,  that  it  extends 
to  those^  lands  only  which  were  comprehended  in  the  act  of  May, 
1796,  and  that  no  one  of  the  districts  established  by  it  comprehends 
tlie  land  in  controversy.  Any  general  phrases  which  may  be  found 
ill  the  law  must,  according  to  every  rule  of  construction,  be  limited 
in  their  application  to  those  lands  which  the  original  act  authorized 
the  surveyor-general  to  lay  off  for  the  purpose  of  being  sold.  If  he 
surveyed  any  lands  to  which  that  act  does  not  extend,  he  exceeded 
his  authority,  and  the  survey  is  not  sanctioned  by  the  law.  If  land 
thus  surveyed  by  mistake  has  been  sold,  the  sale  was  not  authorized 
by  the  law  under  color  of  which  it  was  made. 

The  counsel  for  the  plaintiff  in  error  has  pressed  earnestly 
[  •  427  ]  on  the  court  the  grants  made  to  John  Cleves  Symmes,  and  'to 
the  purchasers  under  him.  We  are  not  sure  that  the  argu- 
ment on  this  point  has  been  clearly  understood,  and  have,  therefore, 
examined  that  transaction,  in  order  to  discover  its  influence,  if  it  can 
have  any,  on  the  question  now  under  consideration. 

Li  1787,  John  Cleves  Symmes  applied  to  congress  for  a  grant  to 
himself  and  his  associates  of  the  lands  lying  within  the  following 
limits,  namely :  "  beginning  at  the  mouth  of  the  Great  Miami  River, 
thence  running  up  the  Ohio  to  the  mouth  of  the  Little  Miami  River, 
up  the  main  stream  of  the  Little  Miami  River  to  the  place  where  a 
due  west  line,  to  be  continued  from  the  western  termination  of  the 
northern  boundary  Une  of  the  grant  to  Messrs.  Sargent,  Cutler,  and 
Co.,  shall  intersect  the  said  Little  Miami  River,  thence  due  west,  con- 
tinuing the  said  western  line  to  the  place  where  the  said  line  shall 
intersect  the  main  branch  or  stream  of  the  Great  Miami,  thence  down 
the  Great  Miami  to  the  place  of  beginning." 

In  consequence  of  this  petition,  a  contract  was  entered  into  for  the 
sale  of  one  million  of  acres  of  land,  to  begin  on  the  bank  of  the  Ohio, 
twenty  miles  along  its  meanders  above  the  mouth  of  the  Great 
Miami,  thence  to  the  mouth  of  the  Great  Miami,  thence  up  that 
river  to  a  place  whence  a  line  drawn  due  east  will  intersect  a  line 
drawn  from  the  place  of  beginning,  parallel  with  the  general  course 
of  the  Great  Miami,  so  as  to  include  one  million  of  acres  within  these 
lines  and  the  said  rivers,  and  from  that  place  upon  the  said  Great 
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Miami  River,  extending  along  such  lines  to  the  place  of  beginning, 
containing  as  aforesaid  one  million  of  acres. 

The  language  of  this  contract  does  not  indicate  any  intention  on 
the  part  of  congress  to  encroach  on  the  military  reserve,  which  the 
ordinance  of  May,  1785,  then  in  full  force,  had  excepted  from  sale  or 
alienation. 

In  1792,*  congress,  at  the  request  of  John  C.  Symmes,  passed  an 
act  to  alter  this  contract  in  such  manner  that  the  land  sold  should 
extend  from  the  mouth  of  the  Great  Miami  to  the  mouth 
of  the  Little  Miami,  and  be  bounded  by  the  *  River  Ohio  [  *'428  ] 
on  the  south,  by  the  Great  Miami  on  the  west,  by  the  Little 
Miami  on  the  east,  and  by  a  parallel  of  latitude  on  the  north,  extend- 
ing from  the  Great  Miami  to  the  Little  Miami,  so  as  to  comprehend 
the  proposed  quantity  of  one  million  of  acres." 

The  lands,  then,  which  might  be  granted  to  John  C.  Symmes,  in 
pursuance  of  this  act  of  congress,  lay  between  the  Great  and  Little 
Miami,  and  were  to  lie  below  the  Little  Miami.  The  Scioto  is  above 
that  river ;  so  that  congress  could  not  have  intended  that  this  grant 
to  Symmes  should  interfere  with  the  military  reserve. 

On  the  26th  of  September,  in  the  year  1794,  a  deed  was  executed 
in  pursuance  of  the  act  of  1792,  conveying  to  John  C.  Symmes  tfiat 
tract  of  land  beginning  at  the  mouth  of  the  Great  Miami  River,  and 
extending  from  thence  along  the  River  Ohio  to  the  mouth  of  the 
Little  Miami  River,  bounded  on  the  south  by  the  River  Ohio,  on  the 
west  by  the  Great  Miami,  on  the  east  by  the  Little  Miami,  and  on 
the  north  by  a  parallel  of  latitude  to  be  run  from  the  Great  Miami  to 
the  Little  Miami,  so  as  io  comprehend  the  quantity  of  311,682  acres 
of  land. 

It  is  obvious  that  this  patent  does  not  interfere  with  the  military 
reserve.  But  John  C.  Symmes  had  sold  to  several  persons  who  pur- 
chased in  the  confidence  that  he  would  comply  with  his  contract  for 
one  million  of  acres,  and  be  enabled  to  convey  the  lands  sold  to  them. 

In  March,  1799,^  congress  passed  an  act  declaring  that  any  person 
or  persons  who,  before  the  1st  day  of  April,  in  the  year  1797,  had 
made  any  contract  in  writing  with  John  C.  Symmes  for  the  purchase 
of  lands  between  the  Great  and  Little  Miami  Rivers,  which  are  not 
comprehended  in  his  patent  dated  the  30th  of  September,  1794,  shall 
be  entitled  to  a  preference  in  purchasing  of  the  United  States  all  the 
lands  so  contracted  for  at  the  price  of  two  dollars  per  acre. 

In  March,  1801,^  congress  passed  an  act  extending  this  right  of 
preemption  to  all  persons  who  had,  previous  to  the  1st  day  of  Jan- 
uary,  1800,  made  any  contract  in  writing  with  the  said  John  C. 

^  1  Stats,  at  Large,  251,  n. :  6  lb.  7.  s  Jb.  728.  8  2  lb.  112. 
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Symmes,  or  with  any  of  his  associates,  for  the  purchase  of 
[  *429  ]  lands  between  the  Miami  rivers,  within  the  •limits  of  a 
survey  made  by  Israel  Ludlow,  in  conformity  to  an  act  of 
congress  of  the  12th  of  April,  1792. 

The  provisions  of  this  act  are  supposed  to  contemplate  the  survey 
and  sale  of  the  lands  which  had  been  sold  to  John  C.  Symmes,  be- 
tween the  Miami  rivers,  in  like  manner  as  had  been  prescribed  for 
other  lands  lying  above  the  mouth  of  Kentucky,  by  the  acts  of  1796 
and  1800.  The  right  of  preemption  was  limited  to  lands  within 
Israel  Ludlow's  survey ;  but  that  survey  contained  less  than  600,000 
acres,  and  the  contract  of  Symmes  was  for  one  million  of  acres ;  con- 
gress therefore  resumed  the  consideration  of  this  subject,  and  in  May, 
1802,^  extended  this  right  of  preemption  to  all  those  who  had  pur- 
chased from  John  C.  Symmes,  lands  lying  between  the  Miami  rivers 
and  without  the  limits  of  Ludlow's  survey.  It  cannot  be  doubted 
that  this  right  of  preemption,  allowed  to  the  purchasers  under  John 
C.  Symmes,  was  limited  to  lands  lying  between  the  Miami  rivers  and 
lying  within  his  contract.  Congress  could  never  have  intended  that 
this  contract  should  interfere  with  the  military  reserve.  That  reserve 
was  of  lands  lying  above  the  Little  Miami.  The  sale  to  Symmes 
/  was  of  lands  lying  below  that  river.  It  was  made  while  an  ordinance 
was  in  full  force,  declaring  the  resolution  of  congress  not  to  alienate 
any  part  of  that  reserve.  Their  contract  was  made  in  subordination 
to  that  ordinance,  and  cannot  have  intended  to  violate  it.  The  terms 
of  the  contract  do  not  purport  to  violate  it.  The  land  sold  to  Symmes, 
and  the  preemption  rights  allowed  to  the  purchasers  under  him,  are 
so  described  as  to  furnish  no  ground  for  the  opinion  that  congress 
could  have  suspected  them  to  interfere  with  the  military  reserve.  If 
the  Scioto  and  the  Great  Miami,  contrary  to  all  probability,  should 
take  such  a  direction  as  to  produce  a  possible  interference  between  the 
lands  sold  to  Symmes  and  the  reserve  which  congress  had  declared 
its  resolution  not  to  alienate,  some  difficulty  might  possibly  arise 
in  a  case  where  one  of  the  parties  claimed  under  a  military  warrant 
and  the  other  under  a  preemption  certificate.  But  that  is  not  this 
case.  The  title  of  the  plaintiff  in  error  is  under  a  purchase  made  at 
a  sale  of  the  lands  of  the  United  States  at  Cincinnati,  by 
[  •  430  ]  Henry  Van  Meter,  who  is  •not  stated  to  have  held  a  preemp- 
tion certificate  or  to  have  been  a  purchaser  under  Symmes. 
The  instruction  which  the  court  was  asked  to  give  is,  that  the  land 
between  the  lines  of  Ludlow  and  Roberts  had  been  withdrawn  from 
appropriation,  under  and  by  virtue  of  military  land-warrants,  previous 
to  the  year  1810.     This  withdrawal  is  not  in  express  terms,  but  is 
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supposed  to  be  implied  from  a  direction  to  survey  the  lands  between 
the  Great  and  Little  Miami,  which  had  been  exempted  from  the  op- 
eration of  the  acts  of  1796  and  1800,  under  the  idea  that  they  were 
comprehended  in  the  contract  with  Symmes.  Congress  could  not 
suspect  that  the  lands  to  be  surveyed  under  this  law  could  interfere 
with  the  lands  lying  between  the  Little  Miami  and  the  Scioto ;  and, 
consequently,  cannot  have  intended  by  this  act  to  vary  the  boundary 
of  the  military  reserve. 

It  has  been  very  truly  observed  that  all  the  laws  on  this  subject 
should  be  taken  together.  The  condition  inserted  in  the  deed  of  ces- 
sion of  Virginia,  which  reserves  the  land  lying  between  the  Little 
Miami  and  the  Scioto,  for  the  purpose  of  satisfying  the  warrants 
granted  to  the  officers  and  soldiers  of  that  State ;  the  ordinance  of 
May,  1785,  declaring  that  no  part  of  that  reserve  should  be  alienated ; 
the  contract  with  Symmes  for  the  sale  of  lands  lying  between  the 
two  Miami ;  the  acts  relative  to  preemptions,  and  which  direct  the 
survey  and  sale  of  the  lands  lying  between  the  Miami,  without  any 
allusion  to  the  military  district,  must  be  taken  into  view  at  the  same 
time. 

It  is,  we  think,  impossible  to  believe  that  congress  supposed  itself, 
when  directing  the  survey  and  sale  of  lands  between  the  Great  and 
Little  Miami,  to  be  abridging  or  altering  the  bounds  of  a  district 
which  Virginia  had  reserved  in  the  deed  of  cession  by  which  the 
country  northwest  of  the  Ohio  had  been  conveyed  to  the  United 
States. 

When  congress  designed  to  act  on  this  subject,  the  purpose  was 
expressed,  and  overtures  were  made  to  the  other  party  to  the  com- 
pact to  obtain  her  cooperation. 

In  executing  the  act  of  May,  1800,  the  surveyor-general 
had  caused  a  line  to  be  run  from  what  he  supposed  to  be  *  the  [  *  431  ] 
source  of  the  Little  Miami  towards  what  he  supposed  to  be 
the  source  of  the  Scioto,  which  is  the  line  denominated  Ludlow's, 
and  surveyed  the  lands  west  of  that  line  in  the  manner  prescribed  by 
the  act  of  congress. 

In  March,  1804,^  congress  passed  an  act  establishing  that  line  as 
the  western  boundary  of  the  reserve,  provided  the  State  of  Virginia 
should,  within  two  years  after  the  passage  of  the  act,  accede  to  it. 
Virginia  did  not  accede  to  it. 

In  1812,^  congress  made  another  effort  to  establish  this  line.  The 
President  was  authorized  to  appoint  commissioners  to  meet  others 
which  should  be  appointed  by  Virginia,  who  were  to  agree  on  the 
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western  line  of  the  military  reserve,  and  cause  the  same  to  be  sur- 
veyed and  marked  out  These  commissioners  met,  and  after  ascer- 
taining the  sources  of  the  two  rivers,  employed  Mr.  Charles  Roberts 
to  survey  and  mark  a  line  from  the  source  of  the  one  to  the  source 
of  the  other.  This  line  is  called  Roberts's  line.  The  Virginia  com- 
missioners, however,  refused  to  accede  to  this  line. 

This  act  provided  that  until  an  agreement  should  take  place  be- 
tween the  commissioners,  the  line  designated  in  the  act  of  1804, 
which  is  Ludlow's,  should  be  considered  and  held  as  the  proper 
boundary  line.     This  enactment  is  provisional  and  prospective. 

In  1818,^  congress  passed  an  act,  declaring  that  from  the  source  of 
the  Little  Miami  to  the  Indian  boundary  line,  established  by  the 
treaty  of  GreenviQe,  Ludlow's  line  should  be  considered  as  the  west- 
ern boundary  of  the  military  reserve,  until  otherwise  directed  by  law ; 
and  that  from  the  said  Indian  boundary  line  to  the  source  of  the 
Scioto  River,  the  line  run  by  Charles  Roberts  shall  be  so  considered. 

When  we  review  the  whole  legislation  of  congress  on  this  subject, 
we  think  the  conclusion  inevitable,  that  in  the  acts  of  1801  and  1802, 
which  have  been  cited,  the  legislature  did  not  consider  itself  as  alter- 
ing the  boxmds  of  the  military  district,  or  as  withdrawing,  before  the 
year  1820,  any  part  of  the  territory  lying  between  the  Little 
[  •  432  ]  Miami  and  the  Scioto  *  from  being  appropriated  by  the 
military  land-warrants  granted  by  the  State  of  Virginia.  If 
those  acts  have  this  effect,  it  is  one  which  was  not  intended. 

Before  a  court  can  be  required  to  declare  the  law  which  would 
arise  between  conflicting  statutes  of  this  character,  the  fact  that  they 
do  conflict  ought  to  be  clearly , established.  Thfe  counsel  for  the 
plaintifl*  in  error  has  argued  this  part  of  the  case  as  if  the  fact  was 
established ;  as  if  a  line  drawn  from  the  source  of  the  Little  Miami 
to  the  source  of  the  Great  Miami  would  include  the  land  between 
Ludlow's  line  and  that  of  Roberts ;  and  this  court  has  thus  fsi  treated 
the  question  as  it  has  been  argued.  But  this  fact  is  not  established 
in  this  case.  It  is  not  among  the  facts  agreed  by  the  parties  nor 
was  the  state  court  required  to  instruct  the  jury,  that  if  they  should 
find  the  land  west  of  Ludlow's  and  east  of  Roberts's  line  to  lie 
between  the  Littie  and  Great  Miami,  or  within  Symmes's  purchase, 
"  that  it  had  been  withdrawn  from  appropriation  under  and  by  virtue 
of  said  military  land-warrants  prior  to  the  year  1810,"  and  that 
M' Arthur's  patent  was  consequently  void.  The  court  was  not  re- 
quired to  state  the  law  hypothetically,  as  being  dependent  on  the 
fact,  but  to  assume  the  fact,  and  to  state  the  law  positively  upon  that 
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assumption.     The  record,  we  think,  did  not  authorize  the  court  to 
consider  this  fact  as  established  and  to  withdraw  it  from  the  jury. 

There  is  no  error  in  refusing  this  construction. 

2.  The  counsel  for  the  defendant  then  asked  the  court  to  instruct 
the  jury  that  as  the  3d  section  of  the  act  of  the  congress  of  the  United 
States  of  the  11th  of  April,  1818,  declares,  "  that  from  the  source 
of  the  Little  Miami  River  to  the  Indian  boundary  line,  established 
by  the  treaty  of  GreenviUe,  in  1795,'  the  line  designated  as  the  west- 
erly boundary  line  of  the  Virginia  tract,  by  an  act  of  congress, 
passed  on  the  23d  day  of  March,  1804,  entitled  *An  act  to  ascertain 
the  boundary  of  the  lands  reserved  by  the  State  of  Virginia,  north- 
west of  the  River  Ohio,  for  the  satisfaction  of  her  officers  and  soldiers 
on  continental  establishment,  and  to  limit  the  period  for  locating  the 
said  lands,'  shall  be  considered  and  held  as  such  until  other- 
wise directed  bylaw,"  and  as  said  •boundary  line  was  run  by  [  *  433  ] 
Ludlow,  under  the  directions  of  the  surveyor-general,  pur- 
suant to  an  act  of  congress,  entitled :  <<  An  act  to  extend  and  continue 
in  force  the  provisions  of  an  act  entitled  *  an  act  giving  a  right  of  pre- 
emption to  certain  persons  who  have  contracted  with  John  Cleves 
Symmes,  or  his  associates,  for  lands  lying  between  the  Miami  rivers, 
in  the  territory  northwest  of  the  Ohio,  and  for  other  purposes,' "  ap- 
proved May  1, 1802,  and  offered  for  sale  at  public  auction,  at  the 
Cincinnati  land-office,  pursuant  to  the  act,  entitled:  "An  act  making 
provision  for  the  disposal  of  public  lands  in  the  Indiana  territory ,2 
and  for  other  purposes,"  approved  March  26, 1804,  must  be  construed 
as  having  relation  back  to  the  time  of  the  above-recited  act,  entitled : 
"An  act  to  ascertain  the  boundary  of  the  lands  reserved  by  the  State 
of  Virginia,  northwest  of  the  River  Ohio,  for  the  satisfaction  of  the 
officers  and  soldiers  on  continental  establishment,  and  to  Umit  the 
period  for  locating  said  lands,"  approved  23d  of  March,  1804,  was 
passed  and  took  effect ;  and  as  the  plaintiff's  patent  covers  lands 
west  of  that  line  and  south  of  the  Greenville  treaty  line,  and  is  based 
on  an  entry  made  in  1810,  on  a  Virginia  continental  land-warrant, 
which  land  had  been  surveyed  and  sold  to  the  defendant  pursuant 
to.  the  acts  of  congress  prior  to  the  year  1810,  the  plaintiff's  patent  is 
void,  and  their  verdict  ought  to  be  for  the  defendant 

The  prayer  for  this  instruction  is  founded  on  the  assertion,  that 
Ludlow's  Une  was  run  under  the  direction  of  the  surveyor-general, 
pursuant  to  the  act  of  congress  of  the  1st  of  May,  1802,  granting 
preemption  rights  to  the  purchasers  from  John  Cleves  Symmes ;  and 
that  the  land  in  controversy  was  sold  pursuant  to  the  act  of  the  26tb 
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of  March,  1804,  making  provision  for  the  disposal  of  public  lands  in 
the  Indiana  Territory,  and  for  other  purposes. 

If  by  the  words  "  pursuant  to  act  of  congress,"  as  used  in  this 
prayer,  it  is  intended  to  say  that  the  boundary  line  run  by  Ludlow 
was  correctly  run,  as  required  by  the  act  of  May  1,  1802,  and  that 
the  sale  of  the  land  in  controversy  was  authorized  by  the  act  of  the 
26th  of  March,  1804,  then  the  court  is  required  to  decide 
[  *  434  ]  facts  not  admitted  by  the  parties,  *  which  are  proper  for  the 
consideration  of  the  jury,  and  then  to  declare  the  law  aris- 
ing upon  those  facts.  If  those  words  mean  no  more  than  that  the 
line  was  actually  run  under  the  authority  of  the  surveyor-general, 
and  that  the  land  in  controversy  was  actually  sold  at  the  land-office 
in  Cincinnati,  by  the  officers  of  government,  the  question  fairly 
arises,  what  influence  have  these  facts  on  the  rights  of  the  parties  ? 
Do  they,  taken  in  connection  vnth  the  acts  of  the  23d  of  March, 
1804,  and  of  the  11th  of  April,  1818,  justify  the  inference  which 
the  court  is  asked  to  draw,  that  the  act  of  1818  relates  back  to  the 
act  of  1804,  and  takes  ejOTeot  from  its  date,  so  as  to  avoid  a  patent 
issued  in  October,  1812,  on  an  entry  and  survey  made  in  1810  ? 

It  has  already  been  stated  that  the  act  of  the  23d  of  March,  1804, 
establishes  Ludlow's  line,  not  absolutely,  but  on  condition  that 
Virginia  should  assent  to  it ;  and  that  Virginia  never  did  assent 
to  it. 

It  has  also  been  stated  that,  in  1812,  congress  authorized  the  Pres- 
ident to  appoint  commissioners,  who  should  proceed,  in  concert  with 
such  as  might  be  appointed  by  Virginia,  to  run  a  line  which  should 
constitute  the  western  boundary  of  the  Virginia  military  reserve. 
These  commissioners  did  meet,  and  did  cause  a  line  to  run  from  the 
source  of  the  Little  Miami  to  the  source  of  the  Scioto.  This  ia 
called  Roberts's  line.  The  commissioners  of  Virginia  did  not  assent 
to  this  line ;  consequently,  it  is  of  no  operation. 

The  act  of  April  the  11th,  1818,  declares  that  Ludlow's  line  shall 
be  considered  and  held  as  the  true  western  boundary  of  the  Virginia 
military  reserve,  until  otherwise  directed  by  law.  But  from  what 
time  shall  it  be  so  considered  and  held  ?  The  language  of  the  law 
is  entirely  prospective.  It  is  a  principle  which  has  always  been  held 
sacred  in  the  United  States,  that  laws  by  which,  human  action  is  to 
be  regulated  look  forwards,  not  backwards ;  and  are  never  to  be 
construed  retrospectively,  unless  the  language  of  the  act  shall  render 
such  construction  indispensable.  No  words  are  found  in  the  act  of 
1818,  which  render  this  odious  construction  indispensable.  The 
language  is,  that  Ludlow's  line  shall  be  considered  and  held,  that 
is,  shall   in  future  be   considered  and  held,  as  the  true  western 
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•  boundary  of  that  reserve.  That  this  was  the  under-  [  *  436  ] 
standing  of  the  legislature  is  rendered  the  more  probable 
from  the  clause  which  relates  to  patents.  It  does  not  annul  patents 
already  issued,  but  declares  that  no  patent  shall  be  granted  on  any 
location  and  survey  that  has  been  or  may  be  made  west  of  this  line. 
Patents  which  have  been  granted  are  not  affected  directly  by  the 
words  of  this  law,  and  must  depend  on  the  preexisting  act  of  con- 
gress. 

The  argument  is,  that  this  act  declaring  that  Ludlow's  line  shall 
be  considered  and  held  as  the  westerly  boundary  line  of  the  reserve, 
until  otherwise  directed  by  law,  proves  that,  according  to  the  true 
construction  of  the  deed  of  cession,  this  line  is  in  reality  the  true 
boundary,  and,  therefore,  that  all  titles  previously  acquired  to  lands 
lying  west  of  this  line  are  invalid 

We  cannot  admit  the  correctness  of  this  argument. 

That,  in  the  state  of  things  which  existed  in  1812  and  1818,  con- 
gress might  establish  the  western  boundary  of  the  military  reserve, 
so  as  to  affect  titles  thereafter  to  be  acquired,  is  not  questioned. 
Congress  might  fix  a  reasonable  time,  within  which  titles  should  be 
asserted,  and  might  annex  conditions  to  the  extension  of  this  time. 
But  to  look  back  to  titles  already  acquired,  to  declare  by  a  law  what 
was  the  meaning  of  the  compact  under  which  those  titles  were  ac- 
quired, is  to  construe  that  compact  and  to  adjudicate  in  the  form  of 
legislation.  It  would  be  the  exercise  of  a  judicial,  not  of  a  legisla- 
tive power.  This  construction  can  never  be  admitted  by  the  court, 
unless  it  be  rendered  indispensable  by  the  language  of  the  act.  We 
do  not  think  that  the  language  of  this  act  does  require  it 

If  the  language  of  the  statute  does  not  require  this  construction, 
neither  do  the  facts  that  Ludlow's  line  was  run  by  order  of  the 
surveyor-general,  and  that  the  land  in  controversy  was  sold  by  the 
regular  agents  of  government.  These  facts  cannot,  we  think,  carry 
back  the  act  of  1818  to  1804,  and  give  it  a  retrospective  operation. 

We  do  not  inquire  into  the  power  of  congress  to  pass  such  an  act. 
There  is,  undoubtedly,  much  force  in  the  argument  sug- 
gested at  the  bar,  that  the  general  power  of  *  legislation,  [  *  436  ] 
which  congress  could  exercise  over  the  territory  northwest 
of  the  Ohio,  passed  to  the  new  government  when  the  territory  was 
erected  into  a  State ;  and  that  congress  retained  only  the  power  of  a 
proprietor,  with  a  capacity  "  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  property."  But  it  is  unnecessary  to 
pursue  this  inquiry,  because  we  are  of  opinion  that  this  construction 
is  inadmissible. 

The  court,  therefore,  did  right  in  rejecting  this  prayer. 
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The  third  instruction  asked  by  the  defendant  is  in  these  words 
that,  according  to  the  true  intent  and  meaning  of  the  act  and  deed 
of  cession  from  Virginia  to  the  United  States,  the  land  lying  between 
the  rivers  Scioto  and  Little  Miami  is  bounded  by  a  line  extending 
from  the  source  or  point  of  land  furthest  removed  from  the  mouths 
of  these  rivers,  from  which  the  rain  descending  on  the  earth  runs 
down  into  their  respective  channels,  along  the  tops  of  the  ridges 
dividing  the  waters  of  the  Scioto  from  the  waters  of  the  Great 
Miami,  which  empties  into  the  Ohio  below  the  mouth  of  the  Little 
Miami,  as  delineated  on  the  diagram  returned  by  the  county  sur- 
veyor for  the  defendant  in  this  case ;  and  as  the  plaintiff's  patent 
covers  land  west  or  without  the  boundary  of  the  district  so  bounded 
as  aforesaid,  and  is  based  on  an  entry  on  a  Virginia  continental  land- 
warrant,  which  entry  was  made  in  the  year  1810,  and  which  said 
entry  and  patent  cover  land  which  had,  pursuant  to  the  acts  of  con- 
gress, been  surveyed  and  sold  to  the  defendant  prior  to  the  date  of 
the  plaintiff's  said  entry,  the  plaintiff's  patent  is  void,  and  their  ver- 
dict ought  to  be  for  the  defendant. 

In  the  case  of  Doddridge  v.  Thompson,  9  W.  469,  this  court  said, 
that  the  territory  lying  between  two  rivers  is  the  whole  country  from 
their  sources  to  their  mouths ;  and  a  straight  Une  drawn  from  the 
source  of  one  river  to  the  source  of  the  other  was  considered,  in  that 
case,  as  furnishing  the  western  boundary  of  the  lands  lying  between 
them.  One  or  both  of  the  rivers  may  pursue  such  a  course,  that  a 
straight  line  from  the  source  of  one  to  the  source  of  the  other 
may  cross  one  or  both  of  them.  Such  a  case  may  form  an  excep- 
tion to  the  universal  application  of  the  straight  line,  and 
[  *  437  ]  •  may  go  far  in  showing  that  no  general  rule  can  be  laid 
down  which  will  fit  every  possible  case.  But  this  obvious 
and  reasonable  rule  has  been  adopted  by  congress  as  well  as  by  this 
court.  The  act  of  1804  adopts  the  straight  line ;  the  act  of  1812 
obviously  contemplates  a  straight  line ;  and  the  act  of  1818  adopts 
Ludlow's  Une,  from  the  source  of  the  Little  Miami  to  the  Indian 
boundary  Une  established  at  the  treaty  of  GreenviUe,  and  the  line 
run  by  Roberts  from  the  Indian  boundary  to  the  source  of  the 
Scioto. 

The  counsel  for  the  defendant  in  the  state  court  abandoned  the 
rule  adopted  by  congress  and  by  this  court,  by  taking  for  his  com- 
mencement "  that  point  of  land  which  is  furthest  removed  from 
the  mouths  of  the  respective  rivers,  and  from  which  the  rain  descend- 
ing on  the  earth  runs  down  into  their  respective  channels  ; "  and  to 
draw  a  Une  from  that  point  along  the  top  of  the  ridges  dividing  the 
waters  of  the  Scioto  from  the  waters  of  the  Great  Miami. 
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We  feel  some  dLOiculty  in  comprehending  the  principle  wliich  has 
suggested  and  can  sustain  this  rule.  Why  should  a  line  drawn 
along  the  top  of  the  ridges  which  divide  the  waters  of  the  Scioto 
£rom  those  of  the  Great  Miami,  constitute  the  true  boimdary  of  the 
country  lying  between  the  Great  and  Little  Miami  ?  Would  such 
a  line  certainly  lead  to  the  source  of  the  Scioto  or  to  that  of  the 
Little  Miami  ?  We  can  give  no  satisfactory  answer  to  these  in- 
quiries.. It  is  some  objection,  too,  to  this  instruction,  that  the  jury 
would  be  much  and  unn'^cessarily  perplexed  in  finding  the  point  of 
land  furthest  removed  from  the  mouth  of  each  river,  and  firom  which 
the  rain  descending  on  the  earth  runs  down  into  their  respective 
channels.  If  any  point  exists  which  would  fit  all  parts  of  the  de- 
scription, and  could  be  found  by  the  jury,  it  is  by  no  means  certain 
that  such  point  would  be  in  a  line  which  would  mark  the  boundary 
of  the  country  between  the  two  rivers. 

The  rule  which  the  court  was  asked  to  lay  down  appears  to  us  to 
be  entirely  arbitrary ;  and  this  prayer  was  properly  rejected. 

4.  The  fourth  instruction  has  been  abandoned  by  the  plaintiff  in 
error. 

•  5.  The  proposition  on  which  the  fifth  prayer  depends  [  *  438  ] 
is,  that  the  sources  of  the  two  rivers  must  be  at  that  point 
in  their  respective  channels  at  which,  from  the  union  of  several 
streams,  sufficient  water  flows  at  an  ordinary  stage  on  which  to 
navigate  small  vessels  laden." 

This  rule  for  ascertcdning  the  source  of  a  river  is  entirely  new  in 
this  country.  A  stream  may  acquire  the  name  of  a  river  which  is 
not  navigable  in  any  part.  A  river  which  is  navigable,  may  retain 
that  name  above  the  highest  navigable  point.  The  meaning  of 
words  as  commonly  used  must  be  changed  before  the  source  of  a 
river  can  be  confounded  with  its  highest  navigable  point. 

The  court  did  not  err  in  rejecting  this  prayer. 

6.  The  pjoposition  on  which  the  sixth  prayer  depends  is,  "  that  the 
sources  of  the  two  rivers  must  be  considered  as  commencing  at  that 
point  in  their  respective  channels  from  which  the  water  flows  at  all 
seasons  of  the  year." 

Is  this  proposition  so  invariably  true  as  to  become  a  principle  of 
law  ?  We  think  it  is  not.  A  stream  may  acquire  the  name  of  a 
river,  in  the  channel  of  which,  at  some  seasons  of  extreme  drought, 
no  water  flows.  For  a  great  portion  of  the  year  parts  of  a  stream 
•nay  flow  in  great  abundance,  in  which,  during  a  very  dry  season,  we 
may  find  only  standing  pools.  It  would  be  against  all  usage  to  say 
that  the  general  source  of  the  river  was  at  that  point  in  its  channel 
from  which  the  water  always  flows. 
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This  prayer  we  think  ought  not  to  have  been  granted. 

7.  The  seventh  prayer  depends  on  the  proposition  that  the  sources 
x)f  the  two  rivers  must  be  fibced  at  that  point  in  their  respective  chan- 
nels, furthest  removed  from  their  respective  mouths,  at  which  water 
Is  found  at  all  seasons  of  the  year. 

If  the  terms  of  this  proposition  be  taken  according  to  their  most 
obvious  import,  it  would  seem  to  vary  from  the  sixth  only  in  this : 
that  the  sixth  fixes  the  source  of  a  river  at  the  point  in  the  channel 
from  which  water  flows  at  all  seasons  in  the  year ;  while  the  seventh 
fixes  it  at  that  point  which  is  furthest  removed  from  its  mouth,  at 
which  water  is  found  at  all  seasons.  Understanding  it  in 
[  *439  ]  this  sense,  *the  proposition  would  not  raise  the  question; 
which  of  several  was  the  main  branch ;  but  at  what  point  the 
source  of  that  main  branch  was  to  be  found.  The  remarks  made  on 
the  sixth  prayer  would  apply  with  equal  propriety  to  this ;  and  the 
court  would  come  to  the  same  conclusion  on  both.  But  we  under- 
stand from  the  argument  that  the  counsel  for  the  plaintiff  in  error 
intended,  by  this  prayer,  to  furnish  a  rule  by  which  the  main  branch 
might  be  designated.  That  rule  is,  that  the  branch  in  whose  channel 
water  might  be  found  furthest  removed  from  the  mouth  of  the  river 
is  its  main  branch. 

Is  this  proposition  universally  true  ?  That  branch  of  a  river,  which 
is  entitled  to  the  appellation  given  to  the  main  river,  is  a  conclusion 
of  fact  to  be  drawn  from  the  evidence  in  the  cause.  Consequently, 
no  general  rule  can  be  laid  down,  which  will,  in  all  cases,  guide  us 
to  a  correct  conclusion.  One  of  the  forks  may  have  retained  the 
name  of  the  main  river,  in  exclusion  of  the  others.  The  Scioto  and 
Miami  are  both  Indian  names,  and  if  any  one  branch  of  either  had 
received  from  the  natives,  and  retained  exclusively,  the  name  given 
to  the  main  river,  that  would  have  been  the  stream  referred  to  in  the 
reserve,  contained  in  the  deed  of  cession;  although  water  might  have 
been  found  in  a  dry  season  of  the  year,  in  the  channel  of  some  other, 
at  a  greater  distance  from  the  mouth  of  the  river ;  or  the  white  men, 
who  explored  the  country  before  the  deed  of  cession  was  executed, 
may  have  fixed  the  name  on  some  one  of  the  branches  of  the  re- 
spective rivers. 

When  France  ceded  to  Great  Britain  aU  her  pretensions  to  the 
country  lying  east  of  the  Mississippi,  "  from  its  source  to  the  River 
Iberville,"  no  man  could  have  been  so  extravagant  as  to  assert  that 
the  source  of  the  Mississippi  was  to  be  looked  for  through  all  its 
branches,  and  fixed  at  that  point  in  the  channel  of  either  in  which 
water  might  be  found  furthest  removed  from  the  mouth  of  the  river. 

The  size  of  the  rivers  and  the  notoriety  of  the  names  by  which 
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tliey  were  designated,  place  the  unreasonableness  of  such  a  preten- 
sion in  so  strong  a  point  of  view,  that  we  can  scarcely  bring 
ourselves  to  suppose  that  there  is  any  resemblance  *  between  [  *  440  ] 
the  case  put  by  way  of  illustration,  and  that  under  consid- 
eration. And  yet,  what  is  the  real  difference  in  principle  ?  If  one 
branch  of  a  small  river  has  by  consent  retained  the  name  of  the 
main  river,  in  exclusion  of  the  others,  that  branch  must  be  considered, 
in  the  absence  of  other  circumstances,  as  the  true  boundary  intended 
by  the  parties,  in  a  deed  which  calls  for  the  stream  by  its  name. 
The  fact  may  be  less  certain  and  less  notorious ;  but,  if  it  exists,  it 
must  be  followed  by  the  same  consequences. 

If  neither  branch  had  notoriously  retained  the  name  of  the  river, 
the  main  branch  is  entitled  to  it  But  the  main  branch  is  not  neces« 
sarily  that  in  whose  channel  water  might  be  found  at  all  seasons  of 
the  year,  at  the  point  furthest  removed  from  its  mouth.  The  largest 
volume  of  water  is  certainly  one  indication  of  the  main  stream, 
which  does  not  necessarily  accompany  that  which  the  counsel  for  the 
plaintiff  in  error  has  selected  as  the  sole  criterion  by  which  it  is  to 
be  determined.  The  length  of  the  stream  is  another.  It  is  obvious 
that  two  branches  may  pursue  such  a  course  that  the  source  of 
the  longest  may  be  nearer  the  mouth  of  the  river  than  that  of  the 
shortest.  « 

We  think  the  rule  proposed  in  this  prayer  does  not  furnish  a  cer- 
tain guide  to  conduct  us  to  the  source  of  the  river ;  and,  therefore, 
the  instruction  ought  not  to  have  been  given. 

8.  The  eighth  prayer  requires  the  court  to  instruct  the  jury  that 
the  source  of  each  river  is  at  that  point  furthest  removed  from  its 
mouth,  from  which  the  rain  runs  down  into  its  channel. 

We  cannot  perceive  in  the  rule  which  this  instruction  proposes, 
any  principle  which  will  conduct  us  to  the  source  of  the  main  stream. 
Every  objection  to  granting  the  seventh  prayer,  applies  with  equal 
force  to  this.     They  need  not  be  repeated. 

The  court  did  not  err  in  rejecting  it. 

The  instructions  to  the  jury,  for  which  the  plaintiff  applied  to  the 
state  court,  are  some  of  them  mixed  questions,  involving  fact  with 
law,  and  requiring  the  court  to  decide  the  fact,  and  then  to  declare 
the  law  upon  that  fact.  Others  propose  a  rule,  as  of  uni- 
versal application,  to  ascertain  the  main  •branch  of  a  river,  [  *  441  ] 
and  the  source  of  that  main  branch,  which  would  unques- 
tionably, in  many  cases,  mislead  us.  They  propose  one  single  cir- 
cumstance, in  exclusion  of  all  others,  as  being  the  infallible  evidence 
of  a  complex  fact  depending  on  a  number  of  varying  circumstances. 

The  court  very  properly  refused  to  give  any  of  these  instructions. 

VOL..    VIII.  15 
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This  court  is  of  opinion  that  there  is  no  error  in  the  judgment  of 
the  state  court,  and  that  it  ought  to  be  affirmed,  with  costs. 

2  H.  581. 


Solomon  Southwick,  Spencer  Stafford,  and  John  Van  Ness 
Gates,  PlaintiiSs  in  Error,  v.  The  Postmaster-General  of  the 
United  States. 

2  P.  442. 

If  a  district  court,  having  circnit  conrt  powers,  render  a  judgment  in  a  suit  in  which  district 
and  circnit  courts  have  concurrent  jurisdiction,  it  must  be  taken  to  have  acted  under  iti 
powers  as  a  district  court,  and  not  under  its  circuit  court  powers. 

The  case  is  stated  in  the  opinion  of  the  court. 

Wirtf  (attorney-general,)  for  the  United  States. 

TaploTj  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
[  *  447  ]  •  This  is  a  motion  to  dismiss  a  writ  of  error  to  a  judgment 
rendered  in  the  court  of  the  United  States  for  the  seventh 
circuit  and  southern  district  of  New  York,  in  fav.or  of  the  postmaster- 
general.  The  foundation  of  the  motion  is,  that  this  court  has  no 
jurisdiction  of  the  cause. 

The  original  judgment  was  rendered  in  the  court  for  the  northern 
district  of  New  York,  on  which  congress  had  conferred  jurisdiction  as  a 
circuit  court  also.  That  judgment  was  removed  into  the  circuit  court 
sitting  in  the  southern  district,  by  writ  of  error,  and  was  affirmed  in 
that  court 

In  May,  1826,'  congress  enacted  "  that  appeals  and  writs  of  error 
shall  lie  from  decisions  in  the  district  court  for  the  northern  district  of 
New  York,  when  exercising  the  powers  of  a  circuit  court ;  and  from 
decisions  which  may  be  made  by  the  circuit  court  for  the  southern 
district  of  said  State,  in  causes  heretofore  removed  to  said  circuit  court 
from  the  said  district  court  sitting  as  a  circuit  court,  to  the  supreme 
court  of  the  United  States,  in  the  same  manner  as  from  circuit  courts." 

The  doubt  respecting  the  jurisdiction  of  the  court  is  produced  by 
this  act 

By  the  Judicial  Act,^  the  district  courts  have  cognizance,  concurrent 
with  the  circuit  court,  of  all  cases  where  the  United  States  sue.  By 
the  act  of  the  3d  of  March,  1815,^  it  is  enacted  that  the  district  courts 

1 4  Stats,  at  Large,  192.  *l  lb.  78.  3  3  ib.  235 
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of  the  United  States  shall  have  cognizance,  concurrent,  &c.,  of  all 
suits  at  common  law  where  the  United  States  or  any  officer  thereof 
under  the  authority  of  any  act  of  congress,  shall  sue,  &c  This  act 
gave  the  district  court  jurisdiction  of  all  suits  brought  by  the  post- 
master-generaL  It  has  been  construed  by  this  court  to  give  the  cir- 
cuit courts  cognizance  of  the  same  causes. 

The  district  courts  which  exercise  circuit  court  jurisdiction^  do  not 
distinguish  in  their  proceedings  whether  they  sit  as  a  circuit  or  a  dis- 
trict court.  That  is  determined  by  the  subject-matter  of  their  judg- 
ments. Their  records  are  all  kept  as  the  records  of  a  district  court. 
If  the  court  for  the  northern  district  of  New  York  sat  as  a  circuit  court 
when  the  original  judgment  was  rendered  against  the  plain- 
tiff •  in  error,  this  court  can  take  jurisdictioa  of  the  judgment  [  *  448  ] 
affirming  it,  which  was  rendered  in  the  circuit  court ;  if  the 
original  judgment  was  rendered  by  a  district  court,  no  writ  of  error 
lies  to  the  judgment  of  affirmance  pronounced  in  the  circuit  court 

Had  the  court  for  the  northern  district  of  New  York  possessed  no 
circuit  court  powers,  it  could  still  have  taken  cognizance  of  this  cause. 
By  conferring  on  it  the  powers  of  a  circuit  court,  congress  has  added 
nothing  to  its  jurisdiction  in  this  case.  In  taking  cognizance  of  it, 
a  district  court  has  exercised  the  ordinary  jurisdiction  assigned  to  that 
class  of  courts.  No  extraordinary  powers  were  brought  into  opera- 
tion. We  cannot  say  that  a  district  court,  performing  the  appropriate 
duty  of  a  district  court,  is  sitting  as  a  circuit  court,  because  it  pos- 
sesses the  powers  of  a  circuit  court  also. 

The  writ  of  error  must  be  dismissed,  this  court  having  no  jurisdic- 
tion in  the  case. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  southern  district 
of  New  York,  and  on  the  motion  of  the  attorney-general  made  in 
this  cause  at  a  prior  day  of  this  term,  to  vrit,  Frebruary  7,  1829,  to 
dismiss  this  cause  for  want  of  jurisdiction,  and  was  argued  by  coun- 
sel ;  on  consideration  whereof,  it  is  considered,  ordered,  and  adjudged 
by  this  court,  that  the  writ  of  error  in  this  cause  be  and  the  same  is 
hereby  dismissed  for  want  of  jurisdiction. 


Plowden  Weston  and  others,  Plaintiffs  in  Error,  v.  The   City 

Council  of  Charleston,  Defendants. 

2  P.  449. 
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A  judgment  of  the  highest  couft  of  a  State  in  a  proceeding  for  a  prohibition,  is  a  "final 
judgment  in  a  "suit/'  under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85.) 
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A  tax  on  stock  of  the  United  States,  held  by  an  individual  citizen  of  a  State,  is  a  tax  on  the 
power  to  borrow  money  on  the  credit  of  the  United  States,  and  cannot  be  levied  by  or 
under  the  authority  of  a  State,  consistently  with  the  constitution. 

Error  to  the  constitutional  court  of  South  Carolina.  By  an  ordi- 
nance of  the  city  of  Charleston,  "stock  of  the  United  States"  was, 
among  other  things,  made  taxable.  The  plaintiflfs,  as  owners  of  such 
stock,  applied  to  thebourt  of  common  pleas  for  the  Charleston  district, 
for  a  prohibition  to  restrain  the  city  council  from  taxing  that  stock,  on 
the  ground  that  the  tax  would  be  inconsistent  with  the  constitution 
of  the  United  States.  The  prohibition  having  been  granted,  the 
proceedings  were  removed  into  the  constitutional  court,  where  four 
of  the  seven  judges  being  of  opinion  that  the  tax  would  be  valid, 
reversed  the  order  for  a  prohibition,  and  thereupon  this  writ  of  error 
was  brought. 

Hayne^  for  the  plaintifis. 

Cruger  and  Legare^  for  the  defendants. 

[  •463  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  was  argued  on  its  merits  at  a  preceding  term ; 
but  a  doubt  having  arisen  with  the  court  respecting  its  jurisdic- 
tion in  cases  of  prohibition,  that  doubt  was  suggested  to  the  bar, 
and  a  reargument  was  requested.  It  has  been  reargued  at  this 
term. 

The  power  of  this  court  to  revise  the  judgments  of  a  state  tribunal, 
depends  on  the  25th  section  of  the  Judicial  Act.  That  section 
enacts  "  that  a  final  judgment  or  decree  in  any  suit  in  the  highest 
court  of  law  or  equity  of  a  State  in  which  a  decision  in  the  suit  could 
be  had,"  "  where  is  drawn  in  question  the  validity  of  a  statute  or  of 
an  authority  exercised  under  any  State,  on  the  ground  of  their  being 
repugnant  to  the  constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  such  their  validity,"  "  may  be  reexam- 
ined and  reversed  or  affirmed  in  the  supreme  court  of  the  United 
States." 

In  this  case,  the  city  ordinance  of  Charleston  is  the  exercise 
[  *464  ]  of  an  "  authority  under  the  State  of  South  Carolina,"  *"  the 
validity  of  which  has  been  drawn  in  question  on  the  ground 
of  its  being  repugnant  to  the  constitution,"  and  '<  the  decision  is  in 
favor  of  its  validity."  The  question,  therefore,  which  was  decided  by 
the  constitutional  court,  is  the  very  question  on  which  the  revising 
power  of  this  tribunal  is  to  be  exercised,  and  the  only  inquiry  is, 
whether  it  has  been  decided  in  a  case  described  in  the  section  which 


JANUARY  TERM,  1829.  178 

\        —  ' 

Weston  V.  The  City  Council  of  Charleston.    2  P. 

anthorizes  the  writ  of  error  that  has  been  awarded.     Is  a  writ  of  pro- 
hibition a  suit  ? 

The  term  is  certainly  a  very  comprehensive  one,  and  is  understood 
to  apply  to  any  proceeding  in  a  court  of  justice,  by  which  an  indivi- 
dual pursues  that  remedy  in  a  court  of  justice,  which  the  law  affords 
him.  The  modes  of  proceeding  may  be  various,  but  if  a  right  is 
litigated  between  parties  in  a  court  of  justice,  the  proceeding  by 
which  the  decision  of  the  court  is  sought,  is  a  suit.  The  question 
between  the  parties,  is  precisely  the  same  as  it  would  have  been  in 
a  writ  of  replevin,  or  in  an  action  of  trespass.  The  constitutionality 
of  the  ordinance  is  contested ;  the  party  aggrieved  by  it  applies  to  a 
court ;  and  at  his  suggestion,  a  writ  of  prohibition,  the  appropriate 
remedy,  is  issued.  The  opposite  party  appeals ;  and,  in  the  highest 
court,  the  judgment  is  reversed  and  judgment  given  for  the  defendant 
This  judgment  was,  we  think,  rendered  in  a  suit 

We  think  also  that  it  was  a  final  judgment  in  the  sense  in  which 
that  term  is  used  in  the  25th  section  of  the  Judicial  Act  If  it  were 
applicable  to  those  judgments  and  decrees  only  in  which  the  right 
was  finally  decided,  and  could  never  again  be  litigated  between 
the  parties,  the  provisions  of  the  section  would  be  confined  within 
much  narrower  limits  than  the  words  import,  or  than  congress  could 
have  intended.  Judgments  in  actions  of  ejectment,  and  decrees  in 
chancery  dismissing  a  bill  without  prejudice,  however  deeply  they 
might  affect  rights  protected  by  the  constitution,  laws,  or  treaties  of 
the  United  States,  would  not  be  subject  to  the  revision  of  this  court 
A  prohibition  might  issue,  restraining  a  collector  from  collecting  du- 
ties, and  this  court  would  not  revise  and  correct  the  judgment  The 
word  <<  final "  must  be  understood  in  the  section  under  con- 
sideration, as  *  applying  to  all  judgments  and  decrees  which  [  *465  ] 
determine  the  particular  cause. 

We  think  then  that  the  writ  of  error  has  brought  the  cause  properly 
before  this  court. 

This  brings  us  to  the  main  question.  Is  the  stock  issued  for  loans 
made  to  the  government  of  the  United  States  liable  to  be  taxed  by 
States  and  corporations  ? 

Congress  has  power  "  to  borrow  money  on  the  credit  of  the  United 
States."  The  stock  it  issues  is  the  evidence  of  a  debt  created  by  the 
exercise  of  this  power.  The  tax  in  question  is  a  tax  upon  the  con- 
tract subsisting  between  the  government  and  the  individual.  It  bears 
directly  upon  that  contract,  while  subsisting  and  in  full  force.  The 
power  operates  upon  the  contract  the  instant  it  is  firamed,  and  must 
imply  a  right  to  affect  that  contract 

If  the  States  and  corporations  throughout  the  Union,  possess  the 

16  • 
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power  to  tax  a  contract  for  the  loan  of  money,  what  shall  arrest  this 
principle  in  its  application  to  every  other  contract?  What  measure 
can  government  adopt  which  will  not  be  exposed  to  its  influence  ? 

But  it  is  unnecessary  to  pursue  this  principle  through  its  diversified 
application  to  all  the  contracts,  and  to  the  various  operations  of  gov- 
ernment No  one  can  be  selected  which  is  of  more  vital  interest  to 
the  community  than  this  of  borrowing  money  on  the  credit  of  the 
United  States.  No  power  has  been  conferred  by  the  American 
people  on  their  government,  the  free  and  unburdened  exercise  of 
which  more  deeply  affects  every  member  of  our  republic.  In  war, 
when  the  honor,  the  safety,  the  independence  of  the  nation  are  to  be 
defended,  when  all  its  resources  are  to  be  strained  to  the  utmost, 
credit  must  be  brought  in  aid  of  taxation,  and  the  abundant  revenue 
of  peace  and  prosperity  must  be  anticipated  to  supply  the  exigencies, 
the  urgent  demands,  of  the  moment  The  people,  for  objects  the 
most  important  which  can  occur  in  the  progress  of  nations,  have 
empowered  their  government  to  make  these  anticipations,  "  to  borrow 
money  on  the  credit  of  the  United  States."  Can  any  thing  be  more 
dangerous  or  more  injurious,  than  the  admission  of  a  principle 
[*466]  which  authorizes  every  State  and  every  corporation  in  •the 
Union  which  possesses  the  right  of  taxation,  to  burden  the 
exercise  of  this  power  at  their  discretion  ? 

K  the  right  to  impose  the  tax  exists,  it  is  a  right  which  in  its  nature 
acknowledges  no  limits.  It  may  be  carried  to  any  extent  within  the 
jurisdiction  of  the  State  or  corporation  which  imposes  it,  which  the 
will  of  each  State  and  corporation  may  prescribe.  A  power  which  is 
given  by  the  whole  American  people  for  their  common  good,  which 
is  to  be  exercised  at  the  most  critical  periods,  for  the  most  important 
purposes,  on  the  free  exercise  of  which  the  interests  certainly,  perhaps 
the  liberty  of  the  whole  may  depend,  may  be  burdened,  impeded,  if 
not  arrested,  by  any  of  the  organized  parts  of  the  confederacy. 

In  a  society  formed  like  ours,  with  one  supreme  government  for 
national  purposes,  and  numerous  state  governments  for  other  pur- 
poses, in  many  respects  independent,  and  in  the  uncontrolled  exer- 
cise of  many  important  powers,  occasional  interferences  ought  not  to 
surprise  us.  The  power  of  taxation  is  one  of  the  most  essential  to  a 
State,  and  one  of  the  most  extensive  in  its  operation.  The  attempt 
to  maintain  a  rule  which  shall  limit  its  exercise,  is  undoubtedly 
among  the  most  delicate  and  difficult  duties  which  can  devolve  on 
those  whose  province  it  is  to  expound  the  supreme  law  of  the  land 
in  its  application  to  the  cases  of  individuals.  This  duty  has  more 
than  once  devolved  on  this  court  In  the  performance  of  it,  we  have 
considered  it  as  a  necessary  consequence,  from  the  supremacy  of  the 


JANUARY   TERM,   1829.  175 


Weston  V.  The  City  Coancil  of  Charleston.    2  P. 


goYemment  of  the  whole,  that  its  action,  in  the  exercise  of  its  legiti- 
mate powers,  should  be  free  and  unembarrassed  by  any  conflicting 
powers  in  the  possession  of  its  parts ;  that  the  powers  of  a  State  can- 
not rightfally  be  so  exercised  as  to  impede  and  obstruct  the  free 
course  of  those  measures  which  the  government  of  the  States  united 
may  rightfully  adopt. 

This  subject  was  brought  before  the  court  in  the  case  of  IVFCul- 
lock  V.  The  State  of  Maryland,  4  W.  316,  when  it  was  thoroughly 
argued  and  deliberately  considered.  The  question  decided 
in  that  case  bears  a  near  resemblance  to  that  *  which  is  in-  [  *467  ] 
volved  in  this.  It  was  discussed  at  the  bar  in  all  its  rela- 
tions, and  examined  by  the  court  with  its  utmost  attention.  We  will 
not  repeat  the  reasoning  which  conducted  us  to  the  conclusion  thus 
formed ;  but  that  conclusion  was,  that  ^  all  subjects  over  which  the 
sovereign  power  of  a  State  extends,  are  objects  of  taxation ;  but 
those  over  which  it  does  not  extend,  are  upon  the  soundest  principles 
exempt  from  taxation."  "  The  sovereignty  of  a  State  extends  to 
every  thing  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission;"  but  not  "to  those  means  which  are  employed  by 
congress  to  carry  into  execution  powers  conferred  on  that  body  by 
the  people  of  the  United  States."  "  The  attempt  to  use  "  the  power 
of  taxation  "  on  the  means  employed  by  the  government  of  the  Union 
in  pursuance  of  the  constitution,  is  itself  an  abuse,  because  it  is  the 
usurpation  of  a  power  which  the  people  of  a  single  State  cannot 
give." 

The  court  said  in  that  case,  that  "  the  States  have  no  power  by 
taxation,  or  otherwise,  to  retard,  impede,  burden,  or  in  any  manner 
control  the  operation  of  the  constitutional  laws  enacted  by  congress, 
to  cany  into  execution  the  powers  vested  in  the  general  government." 

We  retain  the  opinions  which  were  then  expressed.  A  contract 
made  by  the  government,  in  the  exercise  of  its  power,  to  borrow 
money  on  the  credit  of  the  United  States,  is  undoubtedly  indepen- 
dent of  the  will  of  any  State  in  which  the  individual  who  lends  may 
reside,  and  is  undoubtedly  an  operation  essential  to  the  important 
objects  for  which  the  government  was  created.  It  ought,  there- 
fore, on  the  principles  settled  in  the  case  of  M'Cullock  v.  The 
State  of  Maryland,  to  be  exempt  from  state  taxation,  and  conse- 
quently from  being  taxed  by  corporations  deriving  their  power  from 
States. 

It  is  admitted  that  the  power  of  the  government  to  borrow  money 
cannot  be  directly  opposed,  and  that  any  law  directly  obstructing  i^ 
operation  would  be  void ;  but,  a  distinction  is  taken  between  direct 
opposition  and  those  measures  which  may  consequentially  afi*ect  it ; 
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that  is,  that  a  law  prohibiting  loans  to  the  United  States  would  be 
void,  but  a  tax  on  them  to  any  amount  is  allowable. 

It  is,  we  think,  impossible  not  to  perceive  the  intimate 
[  •468  ]  •connection  which  exists  between  these  two  modes  of  act- 
ing on  the  subject. 

It  is  not  the  want  of  original  power  in  an  independent  sovereign 
State,  to  prohibit  loans  to  a  foreign  government,  which  restrains  the 
legislature  from  direct  opposition  to  those  made  by  the  United  States. 
The  restraint  is  imposed  by  our  constitution.  The  American  people 
have  conferred  the  power  of  borrowing  money  on  their  government, 
and,  by  making  that  government  supreme,  have  shielded  its  action, 
in  the  exercise  of  this  power,  from  the  action  of  the  local  governments. 
The  grant  of  the  power  is  incompatible  with  a  restraining  or  con- 
trolling power,  and  the  declaration  of  supremacy  is  a  declaration  that 
no  such  restraining  or  controlling  power  shall  be  exercised. 

The  right  to  tax  the  contract  to  any  extent,  when  made,  must 
operate  upon  the  power  to  borrow  before  it  is  exercised,  and  have  a 
sensible  influence  on  the  contract.  The  extent  of  this  influence  de- 
pends on  the  will  of  a  distinct  government.  To  any  extent,  however 
inconsiderable,  it  is  a  burden  on  the  operations  of  government.  It 
may  be  carried  to  an  extent  which  shall  arrest  them  entirely. 

It  is  admitted  by  the  counsel  for  the  defendants,  that  the  power  to 
tax  stock  must  affect  the  terms  on  which  loans  will  be  made ;  but 
this  objection,  it  is  said,  has  no  more  weight  when  urged  against  the 
application  of  an  acknowledged  power  to  tax  government  stock,  than 
if  urged  against  its  application  to  lands  sold  by  the  United  States. 

The  distinction  is,  we  think,  apparent  When  lands  are  sold,  no 
connection  remains  between  the  purchaser  and  the  government.  The 
lands  purchased  become  a  part  of  the  mass  of  property  in  the  country, 
with  no  implied  exemption  from  common  burdens.  All  lands  are 
derived  from  the  general  or  particular  government,  and  all  lands  are 
subject  to  taxation.  Lands  sold  are  in  the  condition  of  money  bor- 
rowed and  repaid.  Its  liability  to  taxation  in  any  form  it  may  then 
assume  is  not  questioned.  The  connection  between  the  borrower 
and  the  lender  is  dissolved.  It  is  no  burden  on  loans,  it  is  no  impedi- 
ment to  the  power  of  borrowing,  that  the  money,  when  re- 
[  •  469  ]  paid,  loses  its  exemption  from  taxation.  •  But  a  tax  upon 
debts  due  from  the  government,  stands,  we  think,  on  very 
different  principles  from  a  tax  on  lands  which  the  government  has 
&old. 

"  The  Federalist "  has  been  quoted  in  the  argument,  and  an  elo- 
^Jyient  and  well-merited  eulogy  has  been  bestowed  on  the  great 
0^tesman  who  is  supposed  to  be  the  author  of  the  number  from 
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which  the  qaotation  was  made.  This  high  authority  was  also  relied 
upon  in  the  ease  of  M'Cullock  v.  The  State  of  Maryland,  and  was 
considered  by  the  court.  Without  repeating  what  was  then  said, 
we  refer  to  it  as  exhibiting  our  view  of  the  sentiments  expressed  on 
this  subject  by  the  authors  of  that  work. 

It  has  been  supposed  that  a  tax  on  stock  comes  within  the  excep- 
tions stated  in  the  case  of  AFCullock  v.  The  State  of  Maryland. 
We  do  not  think  so.  The  bank  of  the  United  States  is  an  instru- 
ment essential  to  the  fiscal  operations  of  the  government,  and  the 
power  which  might  be  exercised  to  its  destruction  was  denied.  But 
property  acquired  by  that  corporation  in  a  State  was  supposed  to  be 
placed  in  the  same  condition  vnth  property  acquired  by  an  in- 
dividual. 

The  tax  on  government  stock  is  thought  by  this  court  to  be  a  tax 
on  the  contract,  a  tax  on  the  power  to  borrow  money  on  the  credit 
of  the  United  States,  and  consequently  to  be  repugnant  to  the  con- 
stitution. 

We  are  therefore  of  opinion  that  the  judgment  of  the  constitu- 
tional court  of  the  State  of  South  Carolina,  reversing  the  order  made 
by  the  court  of  common  pleas,  awarding  a  prohibition  to  the  city 
council  of  Charleston,  to  restrain  them  from  levying  a  tax  imposed 
on  six  and  seven  per  cent,  stock  of  the  United  States,  under  an  ordi- 
nance to  raise  supplies  to  the  use  of  the  city  of  Charleston  for  the 
year  1823,  is  erroneous  in  this  :  that  the  said  constitutional  court  ad- 
judged that  the  said  ordinance  was  not  repugnant  to  the  constitution 
of  the  United  States ;  whereas,  this  court  is  of  opinion  that  such 
repugnancy  does  exist.  We  are  therefore  of  opinion  that  the  said 
judgment  ought  to  be  reversed  and  annulled,  and  the  cause  re- 
manded to  the  constitutional  court  for  the  State  of  South  Carolina, 
that  farther  proceedings  may  be  had  therein  according  to  law. 

•Johnson,  J.,  dissenHerUe. —  Entertaining  different  views  [  *  470  "j 
on  the  questions  in  this  cause  from  the  majority  of  the 
court,  and  wishing  generally  that  my  reasons  for  my  opinions  on 
constitutional  questions  should  appear  where  they  cannot  be  mis- 
understood or  misrepresented,  I  will  briefly  state  the  ground  upon 
which  I  dissent  from  the  decision  now  rendered. 

On  the  first  point,  I  am  of  opinion  that  the  cause  is  not  onei 
within  either  the  letter  or  the  policy  of  the  2dth  section  of  the  Judi* 
dary  Act 

That  the  suggestion  and  motion  to  obtain  a  prohibition  is  a  suit, 
in  its  general  sense,  cannot  be  questioned;  but  that  is  not  enough  to 
give  this  court  jurisdiction ;  it  must  be  a  suit  within  the  meaning 
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and  policy  of  the  law  which  gives  this  writ  of  error.  The  words  of 
the  25tb  section  axe,  '^  a  final  judgment  or  decree  on  any  suit ; "  from 
which  I  think  it  unquestionable  that  it  must  be  a  suit  capable  of 
terminating  in  a  final  judgment  or  decree.  Now  a  prohibition,  es- 
pecially where  it  is  refused,  as  in  this  case,  is  not  final,  and  concludes 
nobody.  If  the  party  against  which  it  was  prayed  goes  on  to  carry 
into  effect  an  unconstitutional  law,  he  to  whom  it  was  refused,  is  at 
liberty  to  bring  his  action  of  trespass,  and  the  refusal  of  the  prohibi- 
tion would  be  no  bar  to  his  recovery. 

Indeed,  in  cases  of  prohibition,  there  is  no  consideratum  esty  no 
judgment  entered,  except,  as  well  as  I  can  recollect,  in  two  cases; 
in  that  where  it  is  first  granted  and  then  dissolved,  and  a  writ  of 
consultation  awarded,  authorizing  the  defendant  to  proceed ;  and  in 
the  case  where  the  promovent  is  ruled  to  declare  and  the  cause  goes 
on  to  judgment  in  the  usual  form.  When  it  is  refused,  there  is  never 
a  judgment  entered,  nor  where  it  is  granted  in  ordinary  cases ;  and 
hence  it  is  laid  down  generally  that  no  vmt  of  error  lies  in  prohibition. 
There  is  no  ground  that  I  can  perceive  to  suppose  that  congress  in- 
tended any  innovation  in  the  ordinary  rules  of  law  as  to  suing  out 
writs  of  error.  On  the  contrary,  in  authorizing  a  writ  of  error  to  a 
final  judgment  in  so  many  words,  the  legal  conclusion  is  that  they 
need  not  to  adhere  to  the  rule  that  a  writ  of  error  can  only  issue  to 

recover  a  judgment  as  technically  understood. 
[  *  471  ]       *  Again,  the  suit  to  which  this  section  has  relation,  must 

be  a  suit  in  which  this  court  possesses  or  can  exercise  the 
power  to  enter  judgment  and  award  execution,  because  the  latter 
part  of  the  2dth  section  enacts,  <^  tiiat  the  supreme  court  may,  at  their 
discretion,  if  the  cause  shall  have  been  once  remanded  before,  pro- 
ceed to  a  final  decision  of  the  same,  and  award  execution."  Now, 
if  the  term  execution  here  be  taken  in  its  ordinary  technical  mean- 
ing, this  is  not  a  case  in  which  it  can  issue,  the  sole  object  of  this 
prohibition  being  to  stay  the  proceedings  of  the  city  council  and  city 
sheriff  under  the  law  complained  of;  and  if  the  issuing  of  a  pro- 
hibition be  considered  as  coming  within  the  meaning  of  execution, 
as  here  used,  then  this  court  has  no  power  to  issue  a  prohibition  to 
a  State,  court,  or  state  officer.  Ck)ngress  has  not  pretended  to  vest 
in  it  such  authority.  And  I  am  well  satisfied  that  this  power  has 
been  withheld  from  the  courts  of  the  United  States  ez  industrid. 
For  every  provision  in  the  constitution  and  the  uniform  policy  of 
the  government  have  been  to  prevent  the  immediate  action  of  the 
one  government  upon  the  constituted  authorities  of  the  other,  a 
collision  which  it  was  a  leading  object  in  the  constitution  to  avoid, 
because  its  effect43  were  unavoidably  and  fully  anticipated. 
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If  it  be  asked,  or  has  been  argaed,  why  may  not  this  court  proceed 
as  far  as  it  can  proceed,  and  reverse  the  judgment  of  the  state  court, 
or  enter  a  judgment  for  a  prohibition,  though  it  cannot  issue  it  ?  I 
answer,  simply  because  the  case  wants  those  distinctive  features 
which  are  necessary  to  make  out  a  case  for  the  interference  of  this 
court  under  the  25th  section.  And  I  cannot  imagine  that  the  legis- 
lature would  place  this  court  in  the  unenviable  dilemma  of  thus  as- 
suming ungranted  powers,  or  of  exercising  jurisdiction  in  a  case 
over  which  it  could  assume  no  coercive  power. 

Hence  I  conclude  that  neither  the  letter  nor  the  policy  of  the  law, 
sanctions  us  in  exercising  this  jurisdiction.  Nor  is  there  the  least 
necessity  for  it,  since  every  beneficial  end  may  be  answered,  when 
individuals  are  brought  into  controversy,  by  the  ordinary 
proceedings  under  an  unconstitutional  *  law ;  and  until  this  [  *  472  ] 
conflict  of  interest  arise  from  the  actual  execution  of  proc- 
ess, the  law  remains  a  mere  bnUum  fulnten. 

My  views  of  the  question  of  jurisdiction  would  exempt  me  from 
Ihe  necessity  of  giving  an  opinion  on  the  constitutionality  of  the  case 
under  consideration.  But  I  have  no  objection  to  expressing  my 
opinion  upon  this  question. 

K  I  could  bring  myself  to  consider  this  question  in  the  form  in 
which  it  is  considered  by  the  majority  of  the  court,  I  should  certainly 
concur  in  the  opinion  that  the  tax  was  unconstitutional.  For  the 
exercise  of  a  power  which,  under  the  mask  of  imposing  a  tax,  may 
defeat  or  impede  the  operation  of  the  government  of  the  United 
States  in  borrowing  money,  could  not  be  tolerated.  But  I  am 
strongly  impressed  with  the  opinion  that  the  record  does  not  au- 
thorize this  state  of  the  question.  It  is  true,  the  act  of  the  city 
council  of  Charleston,  which  imposes  this  tax,  is  most  clumsily 
worded.  But  I  think  it  clear  that,  taken  together,  the  object  is  te 
impose  an  income  tax.  This,  I  think,  is  necessarily  inferred  from 
the  fact  that  the  tax  is  not  imposed  upon  money  at  interest  gener- 
ally, but  only  on  so  much  as  the  individual  has  at  interest  above 
what  he  owes  or  pays  an  interest  upon.  The  operation  of  this  is  to 
charge  no  more  than  his  clear  income  from  money  at  interest  It  is 
objected  that  they  make  discriminations^  and  exempt  from  taxation 
state  stock,  city  stock,  and  stock  of  their  own  chartered  banks.  But 
then  they  exempt  also  stock  of  the  United  States  bank ;  and  there 
can  be  no  better  proof  demanded  to  show  that  the  law  is  conceived 
in  the  spirit  of  fairness,  with  a  view  to  revenue,  and  no  masked 
attack  upon  the  powers  of  the  general  government  Had  they,  in 
factj  taxed  any  one  of  these  excepted  objects,  we  should  have  had 
the  law  brought  up  here  as  a  violation  of  the  obligation  of  contractsi 
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Bince  the  statute  books  of  the  State  will  show  that  all  their  banksi 
with  the  exception  of  the  state  bank,  have  paid  a  bonus  to  the 
State.  And  it  would  have  been  impossible  to  tax  the  state  bank^ 
because  the  stock  is  altogether  owned  by  the  State,  and  the  laws  of 

the  council  are  subject  to  be  repealed  by  the  State. 
[  *  473  ]  *  As  to  the  specification  of  six  and  seven  per  centum 
stock  of  the  United  States  as  objects  of  taxation,  this  also 
admits  of  an  explanation,  showing  that  the  council  acted  in  the 
spirit  of  fairness  and  candor,  although  certainly  not  happy  in  ex« 
pressing  the  legislative  mind.  This  specification  became  necessary, 
firom  their  imposing  a  tax  by  means  of  a  percentage  of  twenty-five 
cents  upon  the  capital  at  interest,  instead  of  a  percentage  on  the  in- 
terest received.  Hence,  to  have  brought  the  four  and  three  per 
centum  stock  of  the  United  States  under  the  tax  would  have  been 
unequal  and  unjust ;  and  there  can  be  little  doubt  that  to  avoid  this 
inequality  yras  their  object. 

I  consider  the  case,  therefore,  as  one  of  a  tax  upon  income  arising 
from  the  interest  of  money ;  a  very  unwise  and  suicidal  tax,  unques- 
tionably, and  not  very  judiciously  arranged  and  expressed ;  but  still, 
characterized  by  no  unfairness,  and  no  masked  attack  upon  the  pow- 
ers of  the  general  government.  And,  if  so,  with  what  correctness 
can  it  be  chara(^rized  as  unconstitutional  ? 

Why  should  not  the  stock  of  the  United  States,  when  it  becomes 
mixed  up  with  the  capital  of  its  citizens,  become  subject  to  taxation 
in  common  with  other  capital  ?  Or,  why  should  one  who  enjoys  all 
the  advantages  of  a  society  purchased  at  a  heavy  expense,  and  lives 
in  affluence  upon  an  income  derived  exclusively  firom  interest  on 
government  stock,  be  exempted  from  taxation  ? 

No  one  imagines  that  it  is  to  be  singled  out  and  marked  as  an 
object  of  persecution,  and  that  a  law  professing  to  tax,  will  be  per- 
mitted to  destroy ;  —  this  subject  was  sufficiently  explained  in 
IVFCulloch's  case.  But  why  should  the  States  be  held  to  confer  a 
bonus  or  bounty  on  the  loans  made  by  the  general  government? 
The  question  is  not  whether  their  stock  is  to  be  exposed  to  peculiar 
burdens;  but  whether  it  shall  enjoy  privileges  and  exemptions 
directly  interfering  with  the  power  of  the  States  to  tax  or  to 
borrow. 

I  can  see  no  reason  for  the  exemption,  and  certainly  cannot  acqui- 
esce in  it. 

Thompson,  J.,  dissentiente.    This  case  comes  before  us 

[  ^474  ]  under  the  25th  section  of  the  Judiciary  Act  of  1789,  *  on  a 

writ  of  error  to  the  constitutional  court  of  the  State  of 
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South  Carolina,  the  highest  court  of  appeals  in  that  State.  The 
question  in  the  state  court  arose  upon  proceedings  commenced  in  an 
inferior  court,  and  the  issuing  of  a  prohibition  to  restrain  the  city 
council  of  Charleston,  and  all  other  persons  acting  under  their  author- 
ity, from  levying  and  collecting  a  tax  on  stocl^  of  the  United  States 
held  by  the  appellants,  on  the  ground  that  such  a  tax  was  a  violation 
of  the  constitution  of  the  United  States.  The  prohibition  having 
been  granted  by  the  inferior  court,  the  order  and  judgment  of  that 
court  were  reversed  in  the  constitutional  court,  thereby  upholding  the 
constitutionality  of  the  tax. 

A  preliminary  question  has  been  raised,  whether  this  court  has 
jurisdiction  of  the  case  under  the  2dth  section  of  the  Judiciary  Act 
I  think  we  have  not  It  is  not  a  suit  within  the  meaning  of  that 
section ;  and  if  it  was,  the  writ  of  error  is  brought  to  reverse  a  judg- 
ment, refusing  to  grant  the  prohibition.  And  if  that  judgment  or 
order  should  be  reversed  here,  this  court  has  no  power  to  enforce  its 
judgment,  or  give  the  party  any  relief  or  protection  against  the  im- 
position of  the  tax.  But  I  shall  not  enter  into  an  examination  of 
this  question ;  it  is  one  of  minor  importance,  as  I  understand  this 
court  does  not  claim  the  power  of  enforcing  its  judgment  in  any 
manner  whatever,  and  the  ordinance  will  remain  in  full  force,  and  the 
payment  of  the  tax  be  enforced,  unless  the  city  council  shall  volun- 
tarily repeal  it,  and  revoke  the  order  to  collect  the  tax.  The  judg- 
ment of  this  court  is,  therefore,  no  more  than  an  opinion  expressed 
upon  an  abstract  question,  and  in  its  nature  and  effect  only  mon- 
itory. 

In  considering  this  case  on  the  merits,  it  is  to  be  borne,  in  mind 
that  this  ordinance  of  the  city  council  is  subject  to  be  repealed  by 
the  legislature  of  South  Carolina,  and,  not  having  been  done,  we 
must  consider  it  as  having  tacitly  received  the  sanction  of  the  legis- 
lature, and  comes  before  us,  therefore,  with  all  the  force  and  authority 
of  a  state  law,  and  involves  one  of  those  delicate  and  difficult  in- 
quiries of  conflicting  powers  between  the  general  and  state  govern- 
ments. 

It  is  necessary  in  the  first  place  that  we  should  understand 
the  true  character  of  this  tax.  Much  importance  *  seemed  [  •475  J 
to  be  attached  to  this,  both  in  the  court  below,  and  on  the 
argument  here.  In  the  opinion  of  the  minority  of  the  state  court, 
which  has  been  submitted  to  us  by  the  appellants'  counsel,  as  a  part 
of  his  argument,  it  is  said :  "  This  ordinance  does  not  affect  to  regard 
the  tax  as  an  income  tax.  It  is  a  tax  upon  the  United  States  stock  eo 
noviine.  As  it  is  not  a  tax  on  income,  it  is  unnecessary  to  inquire  if 
the  city  council  or  a  State  have  the  power  to  tax  income,  and  include 
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therein  the  interest  received  on  United  States  stock.  The  inquiry  is, 
whether  there  is  any  such  power  to  tax  United  States  stock  eo  non^ 
ine.^^  This  distinction  being  so  emphatically  relied  upon  by  the 
minority  of  the  court,  it  is  a  fair  inference  that,  if  it  had  been  con- 
sidered a  tax  on  income,  it  would  not  be  objectionable  on  ^^onstitu- 
tional  grounds. 

What  are  we  to  understand  by  its  being  a  tax  on  United  States 
stock  eo  nomine  ?  Certainly,  nothing  more  than  that  it  is  enumer- 
ated as  one  description,  in  a  long  list  of  specified  property  subject  to 
taxation. 

We  have  not  the  ordinance,  at  large,  before  us,  but  the  clause 
upon  which  the  question  arises  is  stated  as  follows :  All  personal 
estate,  consisting  of  bonds,  notes,  insurance  stock,  &c.,  &c.,  six  and 
seven  per  centum  stock  of  the  United  States,  or  other  obligations, 
upon  which  interest  has  been  or  will  be  received  during  the  year, 
over  and  above  the  interest  which  has  been  paid,  twenty-five  cents 
on  every  hundred  dollars.  There  is  excepted  out  of  this  enumera^ 
tion,  stock  of  the  State,  stock  of  the  city,  and  bank  stock.  But  this 
exception  cannot  certainly  affect  the  present  question.  No  part  of 
the  constitution  of  the  United  States  prohibits  the  States  from  ex- 
empting from  taxation  certain  species  of  property,  according  to  their 
own  views  of  policy  or  expediency. 

What  then  is  the  ordinance,  in  substance  ?  It  is  a  tax  upon  the 
net  income  of  interest  upon  money  secured  by  bonds,  notes,  in- 
surance stock,  six  and  seven  per  centum  stock  of  the  United  States, 
or  other  obligations,  upon  which  interest  has  been  received,  &c.  It 
is  the  net  interest  received  upon  which  the  tax  is  laid.  For  the  ordi- 
nance declares  the  tax  shall  be  on  the  interest  received 
[  *476  ]  over  and  above  that  •which  has  been  paid.  For  example, 
he  who  receives  ^  1,000  interest,  and  pays  out  ^500  inter- 
est, is  taxed  only  upon  the  balance.  It  is,  therefore,  a  general  tax 
upon  an  income  firom  money  at  interest,  and  this  too  only  included 
as  one  item  in  the  enumeration  of  tasable  property.  It  is  not  an 
objection  that  can  be  made  here,  if  anywhere,  that  the  tax  is  not 
upon  the  whole  income.  It  is  a  tax  general  in  its  application  to  in- 
come, from  interest  derived  from  investments  of  every  description, 
(with  the  exception  mentioned,)  and  money  on  loan.  It  cannot  be 
considered  as  an  exorbitant  tax,  or  in  any  manner  partaking  of  the 
character  of  a  penalty,  it  being  only  a  tax  of  a  quarter  of  one  per 
centum. 

If  the  objection  to  this  tax  is  to  be  sustained,  it  must  be  on  the 
broad  ground  that  stock  of  the  United  States  is  not  taxable  in  any 
shape  or  manner  whatever ;  that  it  is  not  to  be  included  in  the  esti- 
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mate  of  property  subject  to  taxation ;  and  that  I  understand  is  the 
extent  to  which  a  majority  of  this  court  mean  to  carry  the  exemption. 
As  I  am  unable  to  come  to  this  conclusion,  and  it  being  a  constitu- 
tional question  of  vital  importance,  I  am  constrained  to  dissent  from 
the  opinion  of  the  court,  and,  contrary  to  my  usual  practice  in 
ordinary  cases,  briefly  to  assign  my  reasons. 

I  shall,  for  the  reason  already  mentioned,  consider  this  ordinance 
as  standing  upon  the  same  grounds  precisely  as  if  it  had  been  a  law 
of  the  State  of  South  Carolina. 

It  is  not  pretended  that  there  is  any  express  prohibition  in  the  con* 
stitution  of  the  United  States,  which  has  been  violated  by  this  law. 

The  only  express  limitation  to  the  power  of  the  individual  States, 
to  lay  and  collect  taxes,  is  to  be  found  in  the  10th  section  of  the  1st 
article  of  the  constitution.  "  No  State  shall,  without  the  consent  of 
congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection  laws, 
&C.  No  State  shall,  without  the  consent  of  congress,  lay  any  duty 
of  tonnage."  The  tax  in  question  can  certainly  not  fall  within  either 
of  these  prohibitions. 

The  objection  to  the  tax  is  rested  chiefly,  if  not  entirely,  upon 
that  part  of  the  8th  section  of  the  1st  article,  which  gives 
•to  congress  the  power  "  to  borrow  money  on  the  credit  of  [  *  477  ] 
the  United  States."  And  it  is  said  that,  to  permit  the  States 
to  tax  the  stock,  might,  by  possibility,  sometimes  embarrass  the 
United  States  in  procuring  loans.  In  the  examination  of  the  powers 
of  the  general  government  under  the  constitution.  The  Federalist 
is  often  referred  to  as  a  work  of  high  authority  on  questions  of  this 
kind ;  and  the  author  has  seldom  been  charged  with  surrendering  any 
powers  that  can  be  brought  fairly  within  the  letter  or  spirit  of  the 
constitution.  In  No.  32  of  that  work,  the  writer,  in  discussing  the 
subject  of  taxation,  and  the  conflicts  that  might  arise  between  the 
general  and  state  governments,  says :  "Although  I  am  of  opinion 
that  there  would  be  no  real  danger  of  the  consequences  to  the  state 
governments,  which  seem  to  be  apprehended  from  a  power  in  the 
Union  to  control  them  in  the  levies  of  money,  yet  I  am  willing  to 
allow,  in  its  full  extent,  the  justness  of  the  reasoning  which  requires 
that  the  individual  States  should  possess  an  independent  and  uncon* 
trollable  authority  to  raise  their  own  revenues  for  the  supply  of  their 
own  wants.  And  making  this  concession,  I  affirm,  that  (with  the 
sole  exception  of  duties  on  imports  and  exports)  they  would,  under 
the  plan  of  the  convention,  retain  that  authority,  in  the  most  abso- 
lute and  unqualified  sense ;  and  that  an  attempt  on  the  part  of  the 
national  government  to  abridge  them  in  the  eJterclBe  of  it  would  be 
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a  violent  assumption  of  power,  unwarranted  by  any  article  or  clause 
of  its  constitution.  That  a  negation  of  the  authority  of  the  States 
to  impose  taxes  on  imports  and  exports,  is  an  affirmance  of  their 
authority  to  impose  them  on  all  other  articles.  That  it  is  not  a  mere 
possibility  of  inconvenience  in  the  exercise  of  powers,  but  an  imme« 
diate  constitutional  repugnancy,  that  can,  by  implication,  alienate  and 
extinguish  a  preexisting  right  of  sovereignty." 

The  power  of  the  general  government  to  borrow  money  on  the 
credit  of  the  United  States,  is  not  only  an  express  power  granted  to 
congress,  but  one  that  it  mast  have  been  foreseen  would  be  brought 
into  practical  operation,  and  that  stock  would  of  course  be  created ; 
and  yet  it  never  entered  into  the  discriminating  mind  of 
[  •  478  ]  the  writer  referred  •to,  that  merely  investing  property,  sub- 
ject to  taxation,  in  stock  of  the  United  States,  would  with- 
draw the  property  from  taxation.  It  is  said  the  credit  of  the  United 
States  is  a  creation  of  the  general  government,  which  did  not  exist 
until  they  brought  it  into  being,  and  in  the  production  of  which  the 
state  governments  did  not  participate ;  that  the  States  could  not  tax 
it  before  the  constitution  was  formed,  for  it  did  not  exist  This  view 
of  the  subject  is  calculated  to  make  an  erroneous  impression.  It  is 
true  it  did  not  exist  in  the  shape  of  stock,  but  the  property  existed  in 
some  other  form.  No  one  procures  stock  without  exchanging  for  it 
an  equivalent  in  money  or  some  other  property;  all  which  was, 
doubtless,  subject  to  the  payment  of  taxes.  Exemption  from  taxa- 
tion may  hold  out  an  inducement  to  invest  property  in  stock  of  the 
United  States,  and  might,  possibly,  enable  the  government  to  pro- 
cure loans  with  more  facility,  and  perhaps  on  better  terms.  But  this 
possible  or  even  certain  benefit  to  the  United  States,  cannot  ex- 
tinguish preexisting  state  rights.  To  consider  this  a  tax  upon  the 
means  employed  by  the  general  government  for  carrying  on  its  oper- 
ations, is,  certainly,  very  great  refinement.  It  is  not  a  tax  that 
operates  directiy  upon  any  power  or  credit  of  the  United  States. 
The  utmost  extent  to  which  the  most  watchful  jealousy  can  lead  is, 
that  it  may,  by  possibility,  prevent  the  government  from  borrowing 
money  on  quite  so  good  terms.  And  even  this  inconvenience  is  ex- 
tremely questionable ;  for  the  stock  only  pays  the  same  tax  that  the 
money  with  which  it  was  purchased  did.  And  whether  the  property 
exists  in  one  form  or  the  other,  would  seem  to  be  matter  of  very 
little  importance  to  the  owner.  But  great  injustice  is  done  to  others, 
by  exempting  men  who  are  living  upon  the  interest  of  their  money, 
invested  in  stock  of  the  United  States,  from  the  payment  of  taxes ; 
thereby  establishing  a  privileged  class  of  public  creditors,  who, 
though  living  under  tiie  protection  of  the  government,  are  exempted 
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fiom  bearing  any  of  its  burdens.  A  construction  of  the  constitution, 
drawing  after  it  such  consequences,  ought  to  be  very  palpable  before 
it  is  adopted. 

But  it  seems  to  me,  that  the  right  of  the  States  to  tax 
*  property  of  this  description  is  admitted  by  the  court,  in  [  *  479  ] 
the  case  of  M'Cullock  v.  The  State  of  Maryland,  4  W. 
436.  The  court  there  considered  the  tax  imposed  directly  upon  the 
operations  of  the  bank,  which  was  employed  by  the  government  as 
one  of  the  means  of  carrying  into  e:xecution  its  constitutional  powers; 
and  in  summing  up  the  result,  it  is  said,  the  States  have  no  power,  by 
taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any  manner 
control  the  operations  of  the  constitutional  laws  of  congress,  to  carry 
into  execution  the  powers  vested  in  the  general  government ;  and 
yet  the  court  say  this  opinion  does  not  extend  to  a  tax  paid  by  the 
real  property  of  the  bank,  in  common  with  the  other  real  property 
within  the  State,  nor  to  a  tax  imposed  on  the  interest  which  the  citi- 
zens of  Maryland  may  hold  in  the  bank,  in  common  with  other 
property  of  the  same  description  throughout  the  State. 

In  the  case  now  before  us,  the  tax  is  not  direct  upon  any  means 
used  by  the  government  to  carry  on  its  operation.  It  is  only  a  tax 
upon  property  acquired  through  one  of  the  means  employed  by  the 
government  to  carry  on  its  operations,  namely,  the  power  of  borrow- 
ing money  upon  the  credit  of  the  United  States  ;  and  it  is  not  per- 
ceived how  any  just  distinction  can  be  made  in  this  respect,  between 
bank  stock,  and  stock  of  the  United  States;  both  are  acquired 
through  the  medium  of  means  employed  by  the  government  in  carry- 
ing on  its  operations ;  and  both  are  held  as  private  property ;  and  it  is 
immaterial  to  the  present  question  in  what  manner  it  was  acquired. 

The  broad  proposition,  (laid  down  in  the  case  of  M'Cuilock  v. 
The  State  of  Maryland,)  that  the  States  cannot  tax  any  instrument 
or  means  used  by  the  general  government  in  the  execution  of  its 
powers,  must  be  understood  as  referring  to  a  direct  tax  upon  such 
means  or  instrument ;  and  that  such  was  the  understanding  of  the 
court,  is  to  be  inferred  from  the  exemption  of  bank  stock  from  the 
operation  of  the  rule ;  and  the  parallel  cases  put  to  illustrate  the 
application  of  the  doctrine  lead  to  the  same  conclusion.  Thus  it  is 
said  the  States  cannot  tax  the  mint ;  but  this  does  not  imply  that 
they  may  not  tax  the  money  coined  at  the  mint,  when  held  and 
owned  by  individuals.  Again,  it  is  said  the  States  can- 
not •tax  a  patent  right ;  but  if  the  patentee,  from  the  sale  [  *  480  ] 
or  use  of  his  patent  has  acquired  property,  or  is  receiving  an 
income,  it  could  not  be  intended  to  say  that  such  property  or  income 
cannot  be  taken  into  the  estimate  of  his  taxable  property. 

16* 
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The  unqualified  proposition  that  a  State  cannot  directly  or  indi* 
rectly  tax  any  instrument  or  means  employed  by  the  general  govern- 
ment in  the  execution  of  its  powers,  cannot  be  literaUy  sustained^ 
Congress  has  power  to  raise  armies,  such  armies  are  made  up  of 
officers  and  soldiers,  and  are  instruments  employed  by  the  govern* 
ment  in  executing  its  powers ;  and  although  the  army,  as  such,  can- 
not be  taxed,  yet  it  will  not  be  claimed  that  all  such  officers  and 
soldiers  are  exempt  from  state  taxation.  Upon  the  whole,  considering 
that  the  tax  in  question  is  a  general  tax  upon  the  interest  of  money 
on  loan,  I  cannot  think  it  any  violation  of  the  constitution  of  the 
United  States,  to  include  therein  interest  accruing  from  stock  of  the 
United  States, 

I  am  accordingly  of  opinion,  that  there  is  no  enor  in  the  opinion 
of  the  state  court. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  constitutional  court  of  the  State  of  South  Carolina,  and 
was  argued  by  counsel ;  on  consideration  whereof,  this  court  is  of 
opinion  that  there  is  error  in  the  judgment  of  the  said  court  in  this : 
that  the  said  court  decided  that  an  ordinance  passed  by  the  city 
council  of  Charleston,  for  the  year  1823,  entitled  an  ordinance  to 
raise  supplies  for  the  use  of  the  city  of  Charleston  for  the  year  1823, 
is,  so  far  as  the  same  imposes  a  tax  on  the  six  and  seven  per  cent 
stock  of  the  United  States,  consistent  with  the  constitution  of  the 
United  States.  Whereas,  it  is  the  opinion  of  this  court,  that  so  much 
of  the  said  ordinance  as  imposes  the  said  tax:,  is  repugnant  to  the 
constitution  of  the  United  States,  and  void.  Whereupon  it  is  con- 
sidered, ordered,  and  adjudged  by  this  court,  that  the  said  judgment 
be  and  the  same  is  hereby  reversed  and  annulled,  and  that  the  said 
cause  be  and  the  same  is  hereby  remanded  to  the  said  constitutional 
court  for  the  State  of  South  Carolina,  that  such  further  proceedings 
may  be  had  therein  as  may  consist  with  law  and  justice. 

12  P.  584;  14  P.  540,  699,  614;  16  P.  485;  6  H.  507 ;  7  H.  288 ;  16  R  869 ;  1  B.  271 ; 
2  B.  620;  8  Wal.  578;  4  Wal.  2;  6  Wal.  86,  594;  7  Wal.  16. 


Joseph   Mandeville  and  others.  Appellants,  v.  Romulus   Riggs, 

Appellee. 

2  P.  482. 

Though  it  may  not  be  necessary  to  bring  before  the  court  all  the  members  of  a  volnntary 
banking  association,  as  defendants  to  a  bill,  to  charge  the  private  property  of  members  widi 
the  redemption  of  the  notes  issued  by  the  bank,  yet  defendants  who  are  actually  made 
parties  mvu'i  all  bo  regularly  proceeded  against,  and  their  representatives  brought  in,  in 
of  death. 
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The  case  is  stated  in  the  opinion  of  the  court. 

Jones  and  Lee^  for  the  appellants. 

Wirty  (attorney-general)  and  Cbrre,  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  484  ] 

This  is  an  appeal  from  a  decree  rendered  in  the  circuit  court 
of  the  District  of  Columbia,  sitting  in  Alexandria,  in  a  suit  in  chancery, 
in  which  the  appellants  were  original  defendants.  The  appellants  are 
stockholders  in  an  unincorporated  association,  which  was  formed  in 
1815,  for  the  purpose  of  carrying  on  the  business  of  banking,  under 
the  name  of  the  Merchants'  Bank  of  Alexandria,  the  nature  and 
extent  of  which  association  is  evidenced  by  certain  articles  of  agree- 
ment which  were  at  the  time  published  in  the  newspapers  in  the  dis- 
trict, and  are  set  forth  in  the  case.  The  first  article  provides  that  the 
capital  stock  may  consist  of  one  million  of  dollars,  divided  into  shares 
of  one  hundred  dollars  each,  which  were  to  be  payable  by  calls  pro- 
vided for  therein.  In  the  other  articles,  provision  is  made  for  the 
management  of  the  business  of  the  bank  by  directors,  and  for  the 
issuing  of  bank-notes,  &c.,  to  be  signed  by  the  president  and 
countersigned  by  the  cashier  of  the  bank.  The  15th  *  article  [  *  485  ]• 
declares  the  object  of  the  stockholders  to  be  that  the  joint- 
stock  of  the  company  "  shall  alone  be  responsible  for  the  debts  and 
engagements  of  this  company ;  and  that  no  person  who  may  'deal 
with  the  company,  &c.„  shall,  on  any  pretence  whatsoever,  have 
recourse  against  the  separate  property  of  any  present  or  future  mem- 
ber of  this  company,  or  against  their  persons,  further  than  may  be 
necessary  to  secure  the  faithful  application  of  the  funds  thereof  to 
the  purposes  to  which,  by  these  presents,  they  are  liable.  But  all 
persons  accepting  any  bond,  bill,  or  note,  &c.,  of  the  company,  &c. 
thereby  give  credit  to  the  said  joint-stock  or  property  of  said  com- 
pany, and  thereby  respectively  disavow  having  recourse,  on  any  pre- 
tence whatever,  to  the  persons  or  separate  property  of  any  present  or 
future  member  of  this  company,  except  as  above  mentioned." 

The  whole  stock  of  one  million  of  dollars  was  subscribed,  and  calls 
to  an  amount  of  about  one  hundred  and  eighty-three  thousand 
dollars  were  paid  in,  with  money  or  by  stock  notes  discounted  for  that 
purpose.  The  bank  went  into  operation,  and  circulated  its  notes  to 
a  large  amount ;  and  finally,  after  about  a  year,  the  bank  failed,  leav- 
ing its  notes  to  an  amount,  as  it  is  said,  of  about  ninety  thousand 
dollars,  in  circulation  and  unpaid ;  and  having  assigned  all  its  prop- 
erty to  certain  assignees,  (who  were  not  parties  to  the  bill,)  for  the 
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payment  of  certain  preferred  debts,  and  then  for  the  benefit  of  the  cred- 
itors generally.  These  assignees  have  now  no  property  in  their 
hands  for  distribution.  The  original  plaintiff  is  the  holder  of  the 
bank-notes  of  the  bank  to  the  amount  of  $20,000  and  upwards,  which 
remain  unpaid.  The  form  of  the  notes  issued  by  the  bank  was  as 
follows :  "  Capital,  one  million  of  dollars.  The  Merchants'  Bank  of 
Alexandria  promises  to  pay  to  C.  M' Knight  or  order,  on   demand. 

dollars."     These  notes  were  signed  by  the   president,  and 

countersigned  by  James  S.  Scott,  who  was  cashier,  and  indorsed  by 
C.  M' Knight,  in  blank,  without  consideration,  and  solely  to  enable  the 
notes  to  circulate  as  currency,  as  notes  payable  to  the  bearer. 

The  bill  seeks  payment  out  of  the  separate  property  of  the 
[  *  486  ]  stockholders  to  the  amount  of  020,000,  the  notes  so  held  *  by 
the  plaintiff.  It  states  the  articles  of  copartnership,  and 
charges  that  the  notes  were  issued  by  the  bank,  and  that  it  prose- 
cuted business  until  May,  1816,  at  which  time  its  affairs,  either  by 
mismanagement  or  by  a  fraudulent  issue  of  paper  beyond  its  known 
means,  became  embarrassed,  and  stopped  payment.  But  it  contains 
no  direct  charge  of  fraud  or  fraudulent  misapplication  of  the  funds, 
by  the  directors  or  stockholders,  in  distinct  terms.  It  states  the  as- 
signment of  the  property  of  the  bank  after  the  failure,  and  charges 
the  preferences  therein  provided  for  to  be  fraudulent;  but  if  not 
fraudulent,  then  that  the  trust  fund  is  insufficient  to  pay  the  creditors 
of  the  bank,  without  resort  to  the  separate  property  of  the  stock- 
holders. It  further  charges  that  the  plaintiff  does  not  know  whether 
there  are  other  stockholders  or  not,  than  those  sued,  and  that  he  has 
no  means  of  ascertaining  them,  and  calls  upon  the  defendants  for  a 
discovery.  And  the  prayer  of  the  bill  is,  that  the  assignment  may 
be  decreed  null  and  void,  that  the  plaintiff's  demand  may  be  paid: 
out  of  the  joint  funds,  as  far  as  they  will  go,  and  then  out  of  the 
separate  funds  of  the  stockholders ;  and  also  for  general  relief. 

In  the  progress  of  the  cause,  some  of  the  original  defendants  died, 
and  the  bill  was  not  revived  against  their  representatives.  Some  of 
the  defendants  put  in  their  several  answers,  to  which  the  general  repli- 
cation was  filed,  and  against  others  the  bill  was  taken  pro  confessOy 
and  after  several  intermediate  proceedings,  references  to,  and  reports 
by  a  master,  in  order  to  ascertain  certain  facts,  &c.,  &c.,  the  cause 
was  finally  set  down  for  a  hearing  against  the  defendants  who  had 
answered,  and  those  against  whom  it  was  taken  pro  confesso\  and  a 
decree  rendered  for  the  plaintiff,  from  which  the  parties  against  whom 
it  was  made  have  appealed  to  this  court  The  decree,  in  substance, 
declares  that  there  are  no  funds  in  the  hands  of  the  assignee  to  pay 
the  debt;  that  certain  defendants  (naming  them)  who  had  answered. 
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do  pay  the  debt  to  the  plaintiff  with  interest  from  the  first  of  Jan- 
uary, 1818,  with  costs ;  that  this  decree  be  discharged  as  to  two  of 
the  persons  so  charged,  by  their  paying  a  less  sum,  equal  to 
the  amount  of  the  notes  issued  •by  the  bank  while  they  [  *487  ] 
were  stockholders ;  and  as  to  the  other  defendants,  the  de- 
cree is  that  the  bill  be  dismissed,  "  it  appearing  to  the  court  that  they 
are  either  not  served  with  process  to  appeaf  in  the  said  cause,  or 
were  served  with  process,  not  charged  by  any  evidence  on  the  part 
of  the  plaintiff." 

Such  is  a  very  summary  statement  of  the  case.  Several  questions 
have  been  elaborately  argued  at  the  bar  respecting  the  form  and  suf- 
ficiency of  the  bill,  as  well  as  the  merits  of  the  case.  Upon  some 
of  these  questions  much  diversity  of  opinion  at  present  exists  among 
the  judges.  But  as  we  are  all  of  opinion  that  there  must  be  a  re- 
versal upon  two  points,  we  deem  it  unnecessary  to  examine  any  others. 
Those  points  are  the  defect  of  parties,  and  the  erroneous  dismissal 
of  the  bill,  as  to  any  of  the  defendants  properly  before  the  court, 
against  whom  a  decree  might  have  been  made. 

In  the  first  place,  as  to  the  defect  of  parties ;  we  do  not  mean  to 
say  that  in  cases  of  this  nature  it  is  necessary  to  bring  all  the  stock- 
holders before  the  court  before  any  decree  can  be  made.  It  is  well 
known  that  there  are  cases  in  which  a  court  of  equity  dispenses  with 
such  a  proceeding  when  the  parties  are  very  numerous,  or  unknown, 
and  the  adoption  of  the  rule  would  essentially  impede,  if  not  defeat 
the  purposes  of  justice.  But  in  the  present  case,  we  are  of  opinion 
that,  upon  the  death  of  the  parties  who  were  before  the  court,  the 
bill  ought  to  have  been  revived  against  their  personal  representatives, 
if  they  could  be  brought  before  the  court,  unless  some  good  reason, 
such  as  absolute  insolvency,  could  be  assigned  to  justify  the  omission. 
The  reason  is  obvious.  Supposing  the  decree  against  the  parties 
jointly  to  be  good,  those  who  shall  pay  are  entitled  to  contribution 
firom  the  other  stockholders  and  their  personal  representatives.  If 
they  are  not  before  the  court,  they  are  not  bound  by  the  decree ;  and 
consequently,  in  a  subsequent  suit  for  contribution,  they  may  contro- 
vert every  material  fact  upon  which  the  decree  was  founded,  and  put 
the  party  seeking  contribution  to  the  full  proofs  of  them,  as  well  as 
of  the  responsibility  over  of  the  party  sued.  One  of  the  great  prin- 
ciples upon  which  courts  of  equity  generally  require  all 
*  persons  who  are  known  and  within  the  reach  of  its  juris-  [  *  488  ] 
diction  to  be  made  parties,  is  to  prevent  future  litigation,  and 
to  take  away  multiplicity  of  suits.  It  is  a  matter  of  justice  as  weU 
as  of  convenience,  that  all  the  parties  who  are  ultimately  liable  to 
contribution,  should,  when  ^practicable,  be  brought  before  the  court. 
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SO  that  the  equities  between  them  may  be  adjusted,  as  well  as  the 
right  of  the  plaintiff.  There  are  exceptions,  it  is  trae,  to  the  rule,  but 
they  are  founded  upon  special  considerations;  such  as  where  a 
decree  of  contribution  would  be  useless,  or  where  the  proceeding 
would  defeat  the  jurisdiction  of  the  court,  and  the  parties  are  not  in- 
dispensable to  a  decree,  or  where  the  convenient  administration  of 
justice  forbids  it  in  the  particular  case. 

This  reasoning  applies  with  far  more  force  to  the  dismissal  of  the 
bill  as  to  the  defendants,  who  were  before  the  court,  and  who  were 
liable  to  a  decree  as  stockholders.  It  is  a  positive  injiuy  to  the  de- 
fendants, who  are  charged  by  the  decree  not  only  as  to  their  imme- 
diate responsibility,  but  as  to  the  means  and  proofis  of  contribution. 
The  decree  of  dismissal,  so  far  from  aiding  the  other  defendants, 
puts  them  to  the  absolute  necessity  of  instituting  a  new  suit  for  con- 
tribution, and  to  establish  every  step  in  its  progress  by  plenary  evi- 
dence. We  know  of  no  instance,  where  a  joint  liabili^  has  been 
asserted  before  a  court  of  chancery,  in  which  the  decree  has  not  been 
made  against  all  the  parties  before  it  who  did  not  establish  some  per- 
sonal discharge. 

If  the  bill  had  been  dismissed  against  those  persons  only  who  ap- 
peared and  answered}  and  whose  liability  was  not  proved  by  the 
evidence,  there  would  have  been  no  difficulty.  But  it  is  dismissed 
as  to  aU  the  defendants  who  did  not  answer  the  bill,  and  against 
whom  the  bill  was  taken  as  confessed,  and  set  for  a  decree.  Now, 
if  these  persons  were  duly  brought  before  the  court,  and  if  due  pro- 
ceedings were  afterwards  had  against  them,  they  certainly  were 
jointly  chargeable  with  the  other  defendants,  upon  their  own  default, 
as  in  cases  of  confession. 

It  is  no  answer  to  this  objection,  that  no  exception  was  taken  at 
the  hearing  for  the  want  of  proper  parties.  The  objection 
[  •  489  ]  we  are  now  considering  is  not  merely  that  the  *  proper  par- 
ties were  not  before  the  court,  but  that,  the  bill  being  set 
down  for  a  hearing  as  to  those  who  had  answered,  and  also  as  to 
those  against  whom  it  had  been  taken  as  confessed,  the  court  has 
decreed  against  a  part  only,  when  it  ought  to  have  decreed  against 
the  whole  who  were  chargeable  as  stockholders.  The  proper  parties 
for  such  a  decree  were  before  the  court,  and  the  error  was  in  dismiss- 
ing the  bill  as  to  any  of  them.  It  has  been  also  said  that  the  decree 
of  dismissal,  if  an  error,  is  only  to  the  prejudice  of  the  plaintiff. 
But  this  is  not  admitted.  It  was  prejudicial  to  the  rights  of  all  the 
defendants  who  were  charged  by  the  decree* 

We  are  also  of  opinion  thal^  assuming  that  the  cause  might  be 
properly  brought  to  a  hearing  as  to  the  parties  before  the  court,  the 
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decree  was  erroneous  in  dismissing  the  bill  as  to  any  of  the  defend- 
ants named  in  the  bill  as  stockholders,  upon  whom  process  was  not 
servedt  if)  by  any  proceedings,  they  could  have  been  brought  before 
the  court  before  a  final  decree.  They  were  known  to  the  plaintiff 
when  he  brought  his  bill,  and  were  named  therein ;  and  the  other  de- 
fendants, in  proceeding  to  a  hearing,  cannot  be  understood  to  waive 
any  further  proceedings  against  them.  If  th^y  were  non-residents, 
still,  the  act  of  congress  of  the  3d  of  May,  1802,*  allows  proceedings 
to  be  had  against  non-residents,  by  publication  in  the  newspapers  in 
the  district ;  and  no  reason  is  assigned  why  such  a  proceeding  might 
not  have  been  effectual  to  bring  them  before  the  court  in  the  present 
case.  We  give  no  opinion  what  would  have  been  the  case  if  they 
had  not  been  named  in  the  bill,  or  had  not  appeared  by  the  bill  to 
have  been  known  to  the  plaintiff  at  the  time  of  filing  it.  But  as  they 
were  known  and  named,  the  same  reasons  apply  to  them  as  to  the 
other  defendants  before  the  court,  and  their  personal  representatives. 

It  was  asserted  at  the  argument  that  the  bill  had  also  been  dis- 
missed as  to  some  of  the  defendants,  who  had  answered  and  admit- 
ted themselves  liable  eus  stockholders.  Upon  examining  their  answers, 
it  is  manifest  that  they  were  nominal  stockholders  only,  their  pames 
having  been  used  without  their  consent,  or  under  circum- 
stances which  demonstrate  *  that  they  never  meant  to  be-  [  *  490  ] 
come  stockholders.  And  no  attempt  was  made  at  the 
hearing  to  charge  them  with  any  other  proofs.  As  to  them,  there- 
fore, the  dismissal  was  properly  decreed. 

An  objection  was  taken  at  tiie  argument  as  to  the  regularity  of  the 
appeal,  it  having  been  claimed  by  all  the  defendants  against  whom 
the  decree  was  made,  and  the  appeal  bond  having  been  given  by 
Mandeville  only.  The  objection,  if  it  had  been  material  in  this  case, 
ought  to  have  been  taken  by  way  of  preliminary  motion  to  dismiss 
the  appeal  for  irregularity,  on  account  of  the  failure  to  give  the  proper 
appeal  bond.  But  it  is  not  material  in  this  case,  since,  if  Mandeville 
be  considered  the  only  appellant,  the  error  of  the  decree  is  equally 
fatal,  and  consequentially  reinstates  the  cause,  discharged  of  that 
decree,  as  to  all  his  co-defendants. 

Upon  the  whole,  we  are  of  opinion  that  the  decree  must  be  reversed, 
and  the  cause  remanded  to  the  circuit  court,  with  directions  to 
have  the  cause  reinstated  as  to  all  the  defendants  as  to  whom  the  bill 
was  taken  as  confessed,  and  dismissed  at  the  hearing;  and  with 
directions,  also,  that  the  personal  representatives  of  the  parties  to  the 
bill  who  died  during  the  pendency  of  the  suit,  if  they  are  known,  can 
be  brought  before  the  court  to  be  also  made  parties ;  and  also  with 

<  8  StatB.  at  Large,  198. 
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directions  that  all  the  other  defendants  named  in  the  bill  who  were 
not  served  with  process,  but  against  whom  further  proceedings  may 
be  had  to  bring  them  before  the  court,  (as  to  whom  the  bill  was  dis- 
missed at  the  hearing,)  be  brought  before  the  court,  if  practicable,  as 
parties ;  and  that  thereupon  such  further  proceedings  be  had  as  to 
justice  and  equity  may  appertain. 

8  P.  256;  24  H.  195. 


The   Bank  of   Hamilton,  Plaintiff  in  Error,  v.  The  Lessee  of 

Ambrose  Duplet,  Jr.,  Defendant. 

2  P.  492. 

The  power  of  an  inferior  coart  of  a  State  to  make  an  order  at  one  term  as  of  another,  is  of  a 

character  so  pecoliarlj  local,  that  the  judgment  thereon  of  the  reyising  tribunal  of  the  State 

should  be  conformed  to  by  this  conrt. 
The  power  of  administrators  to  subject  the  lands  of  their  intestates  to  the  payment  of  debts, 

is  not  a  vested  interest ;  and  the  repeal  of  the  law  enabling  a  particular  court  to  license 

sales  for  that  purpose  is  valid,  and  the  power  of  sale  cannot  be  created  after  the  repeal. 
The  judicial  department  of  a  state  government  is  the  rightful  expositor  of  its  constitutional 

law,  in  cases  coming  here  from  the  circuit  court 
*' Jurisdiction  of  all  probate  and  testamentary  matters"  does  not  necessarily  include  grant* 

ing  licenses  to  administrators  to  sell  lands  for  the  payment  of  debts. 
If  an  occupation  law  be  valid^  it  cannot  enable  a  court  of  the  United  States,  in  an  action  of 

ejectment,  to  appoint  commissioners  to  value  the  improvements.    Their  value,  at  law,  must 

be  tried  by  a  jury.    But  there  is  a  complete  remedy  in  equity. 

Error  to  the  circuit  court  for  the  district  of  Ohio,  in  an  action  of 
ejectment,  wherein  the  plaintiff  claimed  as  heir  at  law,  and  the  de- 
fendant under  a  sale  by  the  administrator  of  Israel  Ludlow.  The 
validity  of  this  sale  was  the  principal  question  tried.  The  adminis- 
trator derived  his  power  of  sale  from  certain  orders  of  the  court  of 
common  pleas  for  the  county  of  Hamilton,  in  which  the  following 

proceedings  were  had :  — 
[  •  495  ]       •  "  2d  of  February,  1804.     Letters  of   administration 

granted  unto  Charlotte  C.  Ludlow,  John  Ludlow,  James 
Findlay,  and  James  Pierson,  on  the  estate  of  Israel  Ludlow,  deceased, 
and  their  bond,  with  William  Ludlow  and  James  Smith  as  securities 
for  their  faithful  administration."  At  May  term,  in  the  year  1804, 
date  8th  of  May,  1804,  the  following  order  was  made,  viz :  "  The 
administrators  of  the  estate  of  Israel  Ludlow,  deceased,  exhibit  an 
account  current,  and  pray  the  court  to  issue  an  order  for  the  sale  of 
real  property  to  defray  the  debts  due  from  the  estate,  &c.  John  Lud- 
low and  James  Findlay  sworn  in  court  The  court  order  so  much 
of  the  real  property  to  be  sold  as  will  meet  the  said  demand,  except 
the  farm  and  improved  land  near  Cincinnati,  together  with  the  house 
and  lots  in  Cincinnati."     At  the  August  term  of  the  said  court,  in 
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the  year  1805,  a  supplemental  order  was  made,  of  which  the  follow- 
ing  was  a  copy,  viz :  '^  The  administrators  of  L  Lndlow,  deceased, 
on  application  to  the  court  to  extend  the  order  for  the  sale  of  prop- 
erty to  discharge  the  debts  arising  firom  the  estate :  whereupon  the 
court  allow  the  administrators  to  sell  the' house  and  lots  in  the  town  of 
Cincinnati,  and  any  other  property,  except  the  mansion  house  and 
farm  in  the  country,  so  that  the  sale  do  not  amount  to  more  than  ten 
thousand  dollars.     This  entry  considered  as  of  May  term,  1805." 

The  plaintiff  insisted,  and  the  court  ruled,  that  the  law  under 
which  the  court  proceeded,  in  granting  the  license  to  sell,  had  heen 
repealed  before  the  license  was  granted,  and  the  defendant  excepted. 
The  defendant  moved  for  the  appointment  of  commissioners,  under 
the  occupying  claimant  law  of  the  State;  but  the  court  refused, 
and  the  defendant  excepted.  « 

Benham  and  Baldwin^  for  the  plaintifil 

Gatrardy  contra. 

*  Marshall,  C.  J.,  deHvered  the  opinion  of  the  court.        [  *  520  ] 
This  cause  was  fully  argued  at  the  last  term  on  the 

validity  of  the  deed  made  by  the  administrators ;  and  several  acts 
which  were  supposed  to  illustrate  that  question,  to  which  it  is  unnec- 
essary now  to  refer,  were  cited  and  relied  on.  As  it  was  a  question 
of  great  interest,  on  which  many  titles  depended,  which  was  to  be 
decided  entirely  by  the  statutes  of  Ohio,  and  as  the  court  was  in- 
formed that  the  very  case  was  depending  before  the  highest  tribunal 
of  the  State,  the  case  was  held  under  advisement.  The  cause  de- 
pending before  the  state  court,  which  was  an  ejectment  for  other  land 
sold  by  the  same  administrators  under  the  same  orders  of  the  court 
of  common  pleas,  has  been  since  decided,  and  the  supreme  court  of 
the  State  has  determined  — 

1.  That  there  was  no  law  in  the  teiritory  prior  to  the  act  of  1795, 
authorizing  administrators  to  sell  the  lands  and  tenements  of  an 
intestate. 

*  2.  That  this  law  was  repealed,  and  ceased  to  have  effect  [  *  521  ] 
from  and  after  the  1st  day  of  June,  1805. 

3.  That  the  order  of  the  court  of  common  pleas  of  May  term, 
1804,  directing  the  administrators  of  Israel  Ludlow  to  sell  a  part  of 
the  real  estate  of  said  Ludlow  for  the  payment  of  his  debts,  did  not 
embrace  the  premises  in  question. 

4.  That  the  parol  testimony  offered  in  evidence  to  prove  an  order 
of  sale  at  the  May  term,  1805,  was  incompetent. 

VOL.  VIIL  17 
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5.  That  the  order  of  the  said  court,  at  the  August  term,  1805,  wa« 
coram  non  jvdice^  and  void,  and  that  the  lessors  of  the  plaintifTs  could 
not  be  devested  of  their  title  in  consequence  of  any  act  done  in  pur- 
suance of  that  order. 

At  this  term  the  cause  has  been  again  argued,  and  the  counsel  for 
the  plaintiifs  in  error  have  made  several  points  which  they  suppose 
to  be  still  open. 

They  contend  that  the  repeated  declaration  of  this  court,  that  it 
will  conform  to  the  construction  of  the  statutes  of  a  State  made  by 
its  own  tribunals,  does  not  apply  to  the  decision  respecting  the  order 
made  in  August,  1805.  They  insist  that  the  power  of  the  court  to 
make  this  entry  as  of  the  May  term  preceding  depends  upon  the 
common  law,  not  on  the  statutes  of  Ohio,  and  that  the  question  ia 
still  open  for  discu£^ion. 

Supposing  it  to  be  open,  they  maintain  that  the  omission  to  enter 
the  order  in  May,  when  it  was  made,  was  a  clerical  misprision,  which 
the  court  might  correct  in  August,  and  enter  the  order  as  of  May 
term.  It  has,  they- contend,  the  same  effect  as  if  it  had  been  actu- 
ally entered  in  May  ;  and,  allowing  this,  the  subsequent  repeal  of  the 
law  before  the  sale  was  made  could  not  affect  the  power  to  sell  which 
was  given  by  the  order,  and  therefore  the  sale  is  valid. 

To  sustain  this  argument,  all  the  propositions  on  which  it  rests 
must  be  true.  The  decision  of  the  state  tribunal  must  be  of  a  char- 
acter which  this  court  will  consider,  undoubtedly,  with  great  respect, 
but  not  as  conclusive  authority.  The  court  of  common  pleas  must 
have  had  the  power  in  August,  after  the  repeal  of  the  law  under  which 
the  order  was  m&ule,  to  enter  it  as  of  May,  and  the  administrators 
must  have  had  the  power  to  sell  in  virtue  of  the  order,  after  the  law 
by  authority  of  which  it  was  made  had  been  repealed.  If 
[  •  522  ]  the  *  plaintiffs  in  error  have  failed  in  sustaining  any  one  of 
these  propositions,  the  conclusion  which  has  been  drawn 
from  them  is  not  supported. 

The  judges  are  not  united  in  opinion  on  these  several  propositions, 
but  concur  in  thinking  that  the  conclusion  drawn  from  the  whole  of 
them  is  not  sustained.  The  power  of  the  inferior  courts  of  a  State 
to  make  an  order  at  one  term  as  of  another,  is  of  a  character  so  pecu- 
liarly local,  a  proceeding  so  necessarily  dependent  on  the  judgment 
of  the  revising  tribunal  of  the  State,  that  a  majority  considers  that 
judgment  as  authority,  and  we  are  all  disposed  to  conform  to  it 

But,  were  this  question  entirely  open,  the  considerations  which 
appear  to  have  influenced  the  judgment  of  the  supreme  court  of 
Ohio,  are  certainly  entitied  to  great  weight.  That  a  court  of  record 
whose  proceedings  can  be  proved  by  the  record  alone,  should,  at  a 
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stiDsequent  term,  determine  that  an  order  was  m&ule  at  a  previous 
term,  of  which  no  trace  could  be  found  on  its  records,  and  that,  toOy 
after  the  repeal  of  the  law  which  gave  authority  to  make  such  an  order, 
is  a  proceeding  of  so  much  delicacy  and  danger,  which  is  liable  to  so 
much  abuse,  that  some  of  us  question  the  existence  of  the  power. 

In  the  case,  as  depending  before  this  court,  there  is  still  a  stronger 
objection  to  the  validity  of  the  order  of  August,  1805.  Its  language 
does  not  import  that  the  administrators  had  applied  to  the  court  at 
the  preceding  May  term  for  an  extension  of  the  order  of  May,  1804, 
and  that  the  court  had  granted  their  application,  and  made  the  order 
which  the  clerk  had  omitted  to  enter,  and  that  therefore  the  order  is 
now  made  with  a  direction  that  it  should  be  entered  as  of  May. 
This  is  not  its  language.  It  makes  no  allusion  to  any  proceeding  in 
May.  It  purports  to  have  been  made  on  an  original  application  by 
the  administrators  in  August,  for  an  extension  of  the  order  of  May, 
1804.  On  this  original  application,  the  court  allows  the  administra- 
tors to  sell  the  house  and  lots  in  Cincinnati,  and  adds,  <Hhis  entry  to 
be  considered  as  of  May  term,  1805."  The  entry,  on  its  face,  does 
not  import  to  be  the  correction  of  the  record,  by  placing  on  it  an 
order  which  had,  in  fact,  been  made  in  the  preceding  May, 
•and  which  the  clerk  had  omitted  to  enter;  but,  to  be  an  [  •623  ] 
original  proceeding  in  August,  to  which  the  court,  by  its  own 
authority,  gives  a  retrospective  operation.  K  any  explanatory  testi- 
mony could  have  been  received  in  the  circuit  court,  none  was  oflerei 
That  court  was  required  to  infer  from  the  words,  "  this  entry  to  be 
considered  as  of  May  term,  1805,"  that  it  was,  in  fact,  made  at  that 
term,  and  that  the  clerk  had  totally  omitt-ed  it.  The  certainty 
which  is  necessary  in  judicial  records,  and  the  principle  that  they 
prove  themselves,  forbade  the  court  to  draw  this  inference.  The  law 
being  then  repealed,  the  order  was  certainly  coram  non  judice. 

It  is  also  the  opinion  of  one  of  the  judges,  that,  had  the  order  even 
been  made  in  May  term,  the  repeal  of  the  law  before  the  sale,  termi- 
nated the  power  to  sell. 

The  counsel  for  the  plaintiffs  in  error  have  also  contended  that  the 
interest  of  the  administrators  in  the  real  estate,  as  trustees  for  the 
creditors,  was  a  vested  interest,  which  the  repeal  of  the  law  could  not 
devest,  and  that  they  might  proceed  to  sell  under  the  sanction  of  an 
order  made  even  after  the  law  was  repealed. 

This  is  a  point  on  which  we  cannot  doubt.  The  lands  of  an  in- 
testate descend  not  to  the  administrators  but  to  the  heir.  They  vest 
in  him,  liable,  it  is  true,  to  the  debts  of  his  ancestor,  and  subject  to  be 
sold  for  those  debts.  The  administrator  has  no  estate  in  the  land, 
but  a  power  to  sell  under  the  authority  of  the  court  of  common 
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pleas.  This  is  not  an  independent  power,  to  be  exercised  at  discre' 
tion  when  the  exigency,  in  his  opinion,  may  require  it ;  but  is  con- 
ferred by  the  court  in  a  state  of  things  prescribed  by  the  law.  The 
order  of  the  court  is  a  prerequisite,  indispensable  to  the  very  existence 
of  the  power,  and  if  the  law  which  authorized  the  court  to  make  the 
order  be  repealed,  the  power  to  sell  can  never  come  into  existence. 
The  repeal  of  such  a  law  devests  no  vested  estate,  but  is  the  exercise 
of  a  legislative  power  which  every  legislature  possesses.  The  mode 
of  subjecting  the  property  of  a  debtor  to  the  demands  of  a  creditor, 
must  always  depend  on  the  wisdom  of  the  legislature. 

It  is  also  contended  that  the  jurisdiction  of  the  court  of 
[  *524  ]  *  common  pleas  in  testamentary  matters,  is  established  by 
the  constitution,  and  that  the  exclusive  power  of  the  state 
courts  to  construe  legislative  acts,  does  not  extend  to  the  paramount 
law,  so  as  to  enable  them  to  give  efficacy  to  an  act  which  is  contrary 
to  the  constitution. 

We  cannot  admit  this  distinction.  The  judicial  department  of 
every  government  is  the  rightful  expositor  of  its  laws,  and  emphati- 
cally of  its  supreme  law.  K,  in  a  case  depending  before  any  court, 
a  legislative  act  shall  conflict  with  the  constitution,  it  is  admitted 
that  the  court  must  exercise  its  judgment  on  both,  and  that  the  con- 
stitution must  control  the  act.  The  court  must  determine  whether  a 
repugnancy  does  or  does  not  exist ;  and  in  making  this  determination, 
must  construe  both  instruments.  That  its  construction  of  the  one  is 
authority  while  its  construction  of  the  other  is  to  be  disregarded,  is  a 
proposition  for  which  this  court  can  perceive  no  reason. 

But,  had  the  question  never  been  decided  in  Ohio,  this  court  can 
perceive  no  sufficient  ground  for  declaring  that  the  legislature  of  the 
State  might  not  repeal  the  law  by  which  the  court  of  common  pleas 
was  authorized  to  direct,  in  a  summary  way,  the  sale  of  the  lands  of 
an  intestate.  "  Jurisdiction  of  all  probate  and  testamentary  matters," 
may  be  completely  exercised,  without  possessing  the  power  to  order 
the  sale  of  the  lands  of  an  intestate.  Such  jurisdiction  does  not 
appear  to  us  to  be  identical  with  that  power,  or  to  comprehend  it 
The  constitution  did  not  mean,  and  could  not  mean,  to  deprive  the 
legislature  of  the  power  of  exercising  its  wisdom  on  a  subject  so 
vitally  interesting  to  the  people,  nor  do  its  words  convey  such  an 
intent  Were  it  even  true,  which  we  cannot  admit,  that  the  consti- 
tution established  the  jurisdiction  of  the  court  of  common  pleas  in 
the  case,  still,  the  legislature  might  prescribe  the  rule  by  which  that 
jurisdiction  should  be  exercised^ 

We  are  satisfied  that  there  was  no  error  in  the  instruction  given 
by  the  circuit  court  to  the  jury. 
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The  plaintiffs  in  error  contend  that  the  court  erred  in  overruling 
the  motion  to  appoint  commissioners  to  value  the  improve- 
ments in  pursuance  of  the  occupant  law  of  Ohio,  'and  [  •525  ] 
in  rendering  judgment  without  conforming  to  that  law. 
The  first  section  of  the  act  provides  that  "  an  occupying  claimant," 
circumstanced  as  was  the  plaintiff  in  error,  "  shall  not  be  evicted  or 
turned  out  of  possession  until  he  or  she  shall  be  fully  paid  the  value 
of  all  lasting  and  valuable  improvements  made  by  such  occupying 
claimant,"  "  previous  to  receiving  actual  notice  by  the  commence- 
ment of  suit,"  &c.,  "  unless  such  occupying  claimant  shall  refuse  to 
pay  the  person  so  setting  up  and  proving  an  adverse  and  better  title, 
the  value  of  the  land  without  the  improvements  made  thereon,"  &c. 

The  second  section  proceeds  to  direct  the  court  to  appoint  com- 
missioners to  make  the  valuation  which  ha^  been  prescribed  by  the 
preceding  section. 

The  counsel  for  the  defendant  in  error  insists  that  this  law  is 
repugnant  to  the  10th  section  of  the  first  article  of  the  constitution 
of  the  United  States,  and  to  the  ordinance  of  1787  for  the  govern- 
ment of  the  Northwestern  Territory. 

This  court  does  not  think  that  these  questions  properly  arise  in 
the  present  actual  state  of  this  controversy.  The  7th  amendment  to 
the  constitution  of  the  United  States  declares  that  "  in  suits  at  com- 
mon law,  where  the  value  in  controversy  shall  exceed  $20,  the  right 
of  trial  by  jury  shall  be  preserved."  This  is  a  suit  at  common  law, 
and  the  value  in  controversy  exceeds  $20.  The  controversy  is  not 
confined  to  the  question  of  title.  The  compensation  for  improve- 
ments is  an  important  part  of  it,  and  if  that  is  to  be  determined  at 
common  law,  it  must  be  submitted  to  a  jury. 

It  has  been  said  that  the  occupant  law  of  Ohio  must,  in  con- 
formity with  the  34th  *  section  of  the  Judicial  Act,  be  regarded  as  a 
rule  of  decision  in  the  courts  of  the  United  States. 

The  laws  of  the  States  and  the  occupant  law,  like  others,  would 
be  so  regarded  independent  of  that  special  enactment ;  but  the  ex- 
ception contained  in  that  section  must  be  regarded  likewise.  The 
law,  so  far  as  it  consists  with  the  constitution  of  the  United  States 
and  of  the  State  of  Ohio,  is  a  rule  of  property,  and  of 
course  a  rule  of  decision  in  the  *  courts  of  the  United  [  *  526  ] 
States;  but  that  rule  must  be  applied  consistently  with 
their  constitution. 

Admitting  that  the  legislature  of  Ohio  can  give  an  occupant 
claimant  a  right  to  the  value  of  his  improvements,  and  can  authorize 
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him  to  retain  possession  of  the  land  he  has  improvedi  until  he  shall 
have  received  that  value;  and  assuming  that  they  may  also  annex 
conditions  to  the  change  of  possession,  which,  so  far  as  they  are  con- 
stitutional, must  be  respected  in  all  courts ;  still,  that  legislature  can- 
not change  radically  the  mode  of  proceeding  prescribed  for  the 
courts  of  the  United  States ;  or  direct  those  courts,  in  a  trial  at  com- 
mon law,  to  appoint  commissioners  for  the  decision  of  questions 
which  a  court  of  common  law  must  submit  to  a  jury. 

But  this  inability  of  the  courts  of  the  United  States  to  proceed  in 
the  mode  prescribed  by  the  statute,  does  not  deprive  the  occupant  of 
the  benefit  it  intended  him.  The  modes  of  proceeding  which  belong 
to  courts  of  chancery  are  adapted  to  the  execution  of  the  law ;  and 
to  .the  equity  side  of  the  court  he  may  apply  for  relief.  Sitting  in 
chancery,  it  can  appoint  commissioners  to  estimate  improvements  as 
well  as  rents  and  profits,  and  can  enjoin  the  execution  of  the  judg- 
ment at  law  until  its  decree  shall  be  complied  with.  K  any  part  of 
the  act  be  unconstitutional,  the  provisions  of  that  part  may  be  disre- 
garded, while  full  effect  will  be  given  to  such  as  are  not  repugnant 
to  the  constitution  of  the  United  States,  or  of  the  State,  or  to  the 
ordinance  of  1787.  The  question  whether. any  of  its  provisions  be 
of  this  description,  will  properly  arise  in  the  suit  brought  to  carry 
them  into  effect. 

We  think  there  is  no  error  in  the  judgment,  and  it  is  affirmed,  with 
costs. 

2  H.  9;  8  H.  406;  9  a  10;  1  WaL  176;  6  WaL  Gil,  682. 


The  President,  Dieectobs,  and  Company  of  the  Bank  op  the 
United  States  v.  William  Owens,  Herbert  G.  Waggoner, 
George  Waglet,  and  Alexander  Miller. 

3  P.  527. 

An  agreement  "  oorrnptly  and  nsnrionsly"  to  loan  depreciated  bills,  taking  thcrcfor  a  note 
on  time,  bearing  legal  interest,  is  a  violation  of  the  charter  of  the  Bank  of  the  United 
States. 

Any  loss  imposed  on  the  borrower,  in  addition  to  the  amount  lent  and  lawful  interest,  is  a 
violation  of  a  law  restricting  the  lender  to  a  specified  rate  of  interest.  If  a  bank  bo  for- 
bidden to  "  take'*  more  than  six  per  centum,  a  contract  reserving  more  is  void,  though 
not  80  declared  in  terms. 

A  contract  to  do  what  the  law  forbids  cannot  bo  enforced,  and  this  whether  malum  in  se,  or 
only  malum  prohibitum. 

Certificate  of  a  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky.  The  case  is 
stated  in  the  opinion  of  the  court 

Sergeant^  for  the  plaintiff     No  counsel  contr^ 


JANUARY  TERM,  1829.  199 

Bank  of  the  United  States  v.  Owens.    S  P. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  instituted  for  the  recovery  of  a  promissory  note. 

The  plea  is  filed  by  the  three  last-named  defendants,  who  repre- 
sent themselves  as  securities  to  Owens,  and  sets  out  in  substance, 
that  the  note  was  created  for  the  purpose  of  enabling  Owens  to 
obtain  a  loan  of  money  from  the  plaintiff,  in  the  ordinary  course  of 
discount;  that  it  was  offered  for  discount  and  rejected,  and  after 
such  rejection  it  goes  on  to  aver  that  "  it  was  unlavrfully,  usuriously, 
and  corruptly  agreed  by  and  between  the  said  plaintiffs,  by  their 
agents  employed  in  the  management  and  business  of  the  said  officci 
and  the  said  Owens ;  that  they,  the  said  plaintiffs,  would  receive  and 
discount  the  said  note,  and  that  the  said  Owens  should  receive  from 
them  therefor,  notes  of  the  Bank  of  Kentucky,  or  its  branches,  at  the 
nominal  value  of  said  notes,  and  for  the  forbearance  and  loan  afore- 
said, that  Owens  should  pay  said  note  in  current  money  of  the 
United  States,  when  it  fell  due,  with  interest  at  the  rate  of  six  per 
centum  per  annum,  from,  &c. ;  the  plea  then  avers,  "  that  in  pursu- 
ance of  said  corrupt  and  unlawful  agreement,"  this  note  was  passed 
to  the  plaintiffs,  and  Kentucky  notes  received  in  loan,  ^^  as  the  sole 
consideration  thereof,"  at  their  nominal  value,  and  further, ''  that  at 
the  time  the  said  note  was  discounted,  as  aforesaid,  the  notes  of  the 
said  bank  of  Kentucky  and  its  branches  were  generally  depreciated, 
so  much  so,  that  $100  thereof,  nominally,  were  of  the  value  of  $54 
only,  or  less ;  and  current  only  at  that  depreciation,  for  greater  or 
smaller  sums,"  &c. ;  and  the  defendants  further  aver,  '<  that  the  said 
transaction  and  dealing  was  contrary  to  law  and  the  fundamental 
articles  of  the  said  corporation ;  and  the  said  note,  founded  upon  a 
corrupt  and  usurious  consideration,  the  said  plaintiffs  re- 
serving a  greater  *  interest  than  at  the  rate  of  six  per  centum  [  *  536  ] 
per  annum,  upon  the  value  of  the  notes  loaned  by  them,  as 
aforesaid." 

To  this  plea  the  plaintifis  demurred,  and  three  points  are  made« 
on  which  the  court  below  certify  a  difference  of  opinion  to  this  court. 

The  first  is,  whether  the  facts  set  forth  and  the  averments  in  said 
plea  make  out  a  case  on  which  the  corporation  has  taken  more  than 
at  the  rate  of  six  per  centum  per  annum,  upon  a  loan  or  discount, 
contrary  to  and  in  violation  of  the  ninth  rule  of  the  fundamental 
articles  of  the  constitution  of  the  corporation. 

The  proposition  here  presented  to  the  court  has  relation  altogether 
to  the  violation  of  the  ninth  fundamental  rule  of  the  act  of  incorpo- 
ration, and  it  brings  under  consideration  the  sufficiency  both  of  the 
facts  and  averment  contained  in  the  plea,  to  make  out  a  violation  of 
that  article. 
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I  have,  myself,  entertained  very  serious  doubts  of  the  sufficiency 
of  the  averments  in  the  plea ;  for  it  is  not  a  case  of  a  direct  reserva* 
tion  of  a  higher  interest  than  the  law  allows,  since  on  the  face  of  the 
note,  only  six  per  cent  is  reserved ;  but  the  facts  are  calculated  to 
present  one  of  those  cases  in  which  a  device  is  resorted  to,  by  which 
is  reserved  a  higher  profit  than  the  legal  interest,  under  a  mask 
thrown  over  the  transaction ;  to  wit,  by  taking  a  note  payable  in 
gold  or  silver,  for  a  loan  of  depreciated  paper ;  a  return,  in  fact,  in 
specie,  for  an  article  of  scarcely  half  the  value  of  specie ;  a  loan  of 
adulterated  dollars,  for  which  a  note  is  taken,  payable  dollar  for  dol- 
lar, in  coin  of  the  United  States. 

That  the  law  will  not  tolerate  such  transactions,  has  long  been 
settled,  for  a  fraud  upon  a  statute  is  a  violation  of  the  statute. 

But  the  difficulty  with  me  was  this,  that  the  plea  neither  avers  an 
intention  to  evade  the  statute,  nor  a  knowledge  in  the  plaintif&  of 
the  actual  depreciation  of  Kentucky  money.  I  am  content,  how- 
ever, to  unite  with  the  three  of  my  brethren,  who  make  up  the 
majority  on  this  point,  in  holding  the  averments  to  be  sufficient ;  be- 
cause, in  a  considerable  dearth  of  authorities  on  this  subject,  I  find 
it  decided  in  the  case  of  Button  v.  Downham,  in  Cro.  Eliz 
[  *  537  ]  643,  that  *  the  confession  of  the  qiw  animo  implied  in  a 
demurrer,  will  affect  a  case  with  usury,  when  a  very  similar 
case,  in  the  same  book,  in  which  the  plaintiff  had  traversed  the  plea, 
was  left  to  the  jury  with  a  favorable  charge.  Benningfield  v.  Ash- 
ley, Cro.  Eliz.  741. 

In  the  present  instance  the  loan,  the  unconditional  return  of  the 
sum  lent,  the  illegality,  and  even  corruption  of  the  bargain,  are  all 
distinctly  averred,  and  more  than  once  reiterated.  If  the  transaction 
was  corrupt,  and  in  violation  of  the  fundamental  laws  of  the  charter, 
as  averred  in  the  plea,  and  admitted  by  the  demurrer,  it  could  only 
have  been  upon  the  ground  of  an  intention  to  evade  the  statute,  and 
with  a  knowledge  of  the  reduced  value  of  the  Kentucky  bills. 

And  it  IS  not  unnatural  here  to  remark  that  the  plea  sets  out  a 
refusal  to  make  a  loan  in  the  ordinary  course,  to  wit,  in  gold  or  silver, 
or  the  plaintiffs'  own  notes,  and  a  subsequent  agreement  to  make  the 
loan,  provided  payment  would  be  received  in  this  depreciated  paper. 
This  state  of  facts  presents  an  obvious  analogy  to  the  leading  case 
of  Lowe  V.  Waller,  Douglas,  736,  in  which  the  negotiation  commenced 
for  a  loan  of  money,  but  terminated  in  a  sale  of  goods,  on  the  resale 
of  which  the  borrower,  (as  he  was  held  to  be,)  sustained  a  great  loss. 

The  court  charged  the  lender  with  that  loss,  as  so  much  exacted 
from  the  necessities  of  the  borrower. 

That  part  of  the  9th  section  of  the  fundamental  rules  of  the  bank 
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charter,^  which  is  here  drawn  in  question,  is  expressed  in  these  words : 
"  The  bank  shall  not  be  at  liberty  to  purchase  any  public  debt  what- 
ever, nor  shall  it  take  more  than  at  the  rate  of  six  per  centum  per 
annum  for  or  upon  its  loans  or  discounts." 

A  profit  made  or  loss  imposed  on  the  necessities  of  the  borrower, 
whatever  form,  shape,  or  disguise  it  may  assume,  where  the  treaty  is 
for  a  loan,  and  the  capital  is  to  be  returned  at  all  events,  has  always 
been  adjudged  to  be  so  much  profit  taken  upon  a  loan,  and  to  be  a 
violation  of  those  laws  which  limit  the  lender  to  a  specified  rate  of 
interest. 

According  to  this  principle  the  lender  has  here  *  taken  [  *  638  ] 
forty-six  per  cent,  for  three  years,  or  at  the  rate  of  about  fif- 
teen per  cent,  per  annum  above  his  prescribed  interest.     So  that  in 
this  point  the  certificate  of  this  court  must  be  in  the  affirmative. 

Some  doubts  have  been  thrown  out  whether,  as  the  charter  speaks 
only  of  taking,  it  can  apply  to  a  case  in  which  the  interest  has  been 
only  reserved,  not  received.  Buton  that  point  the  majority  are  clearly 
of  opinion  that  reserving  must  be  implied  in  the  word  taking,  since 
it  cannot  be  permitted  by  law  to  stipulate  for  the  reservation  of  that 
which  it  is  not  permitted  to  receive.  1  Hawk.  P.  C.  620.  In  those 
instances  in  which  courts  are  called  upon  to  inflict  a  penalty  upon 
the  lender,  whether  in  a  civil  or  criminal  form  of  action,  it  is  neces- 
sarily otherwise ;  for  then  the  actual  receipt  is  generally  necessary  to 
consummate  the  offence.  But  when  the  restrictive  policy  of  a  law 
alone  is  in  contemplation,  we  hold  it  to  be  an  imiversal  rule  that  it  is 
unlawful  to  contract  to  do  that  which  it  is  unlawful  to  do. 

The  second  question  propounded  to  this  court  is :  "  Whether  if  the 
plea  does  make  out  a  case  of  violation  of  a  provision  of  the  charter, 
the  notes  sued  on,  or  the  contract  therein  expressed,  is  void  in  law, 
so  that  no  recovery  can  be  had  therein  in  this  suit. 

The  question  here  propounded  has  relation  exclusively  to  the  legal 
effect  of  a  violation  of  the  provision  in  the  charter  on  the  subject  of 
interest,  and  does  not  bring  in  question  the  operation  of  the  statute 
of  usury  of  Kentucky  upon  the  validity  of  this  contract.  To  under- 
stand the  gist  of  the  question  it  is  necessary  to  observe  that  although 
the  act  of  incorporation  forbids  the  taking  of  a  greater  interest  than 
six  per  cent.,  it  does  not  declare  void  any  contract  reserving  a  greater 
sum  than  is  permitted.  Most,  if  not  all  the  acts  passed  in  England 
and  in  the  States  on  the  same  subject,  declare  such  contracts  usurious 
and  void. 

The  question,  then,  is,  whether  such  contracts  are  void  in  law,  upon 
general  principles. 

1  8  Stats,  at  Large,  272. 
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The  answer  would  seem  to  be  plain  and  obvious,  that  no  court  of 
justice  can  in  its  nature  be  made  the  handmaid  of  iniquity. 
[  *  639  ]   Courts  are  instituted  to  carry  into  effect  the  laws  *  of  a 
country ;  how  can  they,  then,  become  auxiliary  to  the  con- 
summation of  violations  of  law  ? 

To  enumerate  here  all  the  instances  and  cases  in  which  this  rea- 
soning has  been  practically  applied,  would  be  to  incur  the  imputation 
of  vain  parade. 

There  can  be  no  civil  right  where  there  can  be  no  legal  remedy ; 
and  there  can  be  no  legal  remedy  for  that  which  is  itself  illegal. 

That  this  is  true  of  contracts  violating  the  laws  of  morality  is  rec- 
ognized in  the  familiar  maxim,  ex  turpi  causa  non  oritur  actiOy  as 
has  been  exemplified  in  some  modern  cases  of  a  house  let  for  im- 
moral purposes.  (Cited  and  admitted  in  1  B.  &  P.  340,  and  Esp.  N. 
P.  13.) 

In  the  case  of  Aubert  v.  Maze,  2  B.  &  P.  374,  it  is  expressly  af- 
firmed that  there  is  no  distinction,  as  to  vitiating  the  contract,  between 
malum  in  se  and  malum  prohibitum.  And  that  case  is  a  strong  one 
to  this  point,  since  the  contract  there  arose  collaterally  out  of  trans- 
actions prohibited  by  statute. 

So  the  same  doctrine  was  maintained  in  equity  upon  a  similar 
contract  in  the  case  of  Watts  v.  Brooks,  3  Yes.  Jr.  612,  in  which 
the  court  observes :  ^^  There  is  nothing  immoral  in  this  transaction, 
but  it  is  against  a  prohibitory  statute.  I  doubt  a  little  the  policy  of 
the  act,  but  I  cannot  allow  it  to  be  argued  that  you  can  break  a  law 
covertly.     The  court  will  not  execute  these  conixacts." 

So,  in  the  case  of  Webb  t;.  Pritchett,  1  B.  &  P.  264,  where  the 
action  was  by  a  tavern-keeper,  against  a  candidate,  for  provisions  fur- 
nished to  the  voters  at  an  election,  contrary  to  the  statute  of  William, 
Although  the  statute  does  not  declare  the  contract  void,  the  court 
declared  it  void,  and  in  this  explicit  language :  '^  This  action  is  ap- 
parently founded  on  a  contract  to  disobey  the  law."  "  The  defence 
set  up  proves  the  principle  of  the  contract."  "  Then,  how  shall  an 
action  be  maintained  in  that  which  is  a  direct  violation  of  a  public 
law  ?  The  contract  is  bottomed  in  malum  prohibitum^  of  a  very  serious 
nature,  in  the  opinion  of  the  legislature ;  how,  then,  can  we  enforce  a 
contract  to  do  that  very  thing  which  is  so  much  reprobated 
[  •  540  ]  by  the  act  ?  "  "  This  *  court  cannot  give  any  assistance  to 
the  plaintiff  consistently  with  the  principles  which  have 
governed  the  courts  of  justice  at  all  times.  Persons  who  engage  in 
such  transactions  must  not  bring  their  cases  before  a  court  of  law," 
&c. 

So,  in  the  case  of  assurance  in  illegal  voyages,  even  where  the  on- 
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derwriters  have  contracted  with  their  eyes  open,  they  are,  notwith- 
standing, permitted  to  avail  themselves  of  the  plea  of  illegality  cut 
libitum,  as  in  the  cases  of  Camden  v.  Anderson,  6  T.  R.  723,  adjudged 
in  the  king's  bench,  and  affirmed  in  the  exchequer,  where  it  is  declared 
that  "  the  defence  is  founded  upon  a  principle  of  law  which  is  perma- 
nent to  all  obligation,  by  which  the  parties  to  a  contract  can  bind 
themselves."     1  B.  &  P.  272. 

And  so,  in  another  case  of  great  hardship,  Morck  v.  Abel,  3  B.  & 
P.  35,  where  the  insurance  was  upon  a  trading  in  the  East  Indies, 
prohibited  by  an  obsolete  statute,  the  plaintiff  could  not  even  recover 
back  his  premium,  although  admitted  that  the  risk  never  commenced^ 
because  the  policy  was  void  in  its  inception,  on  the  ground  of  ille- 
gality. 

Nor  is  it  to  voyages  illegal  by  statute  alone  that  this  principle  ap- 
plies. A  respectable  writer  on  insurance  makes  these  remarks : 
Whenever  an  insurance  is  made  on  a  voyage  expressly  prohibited 
by  the  common,  statute,  or  maritime  law  of  the  country,  the  policy 
is  of  no  effect.  The  principle  on  which  such  a  regulation  is  founded 
is  not  peculiar  to  this  kind  of  contracts,  for  it  is  nothing  more  than 
that  which  destroys  all  contracts  whatsoever.  Park,  232,  that  men  can 
never  be  presumed  to  make  an  agreement  forbidden  by  the  laws ;  and 
if  they  should  attempt  it,  it  is  invalid,  and  will  not  receive  the  as- 
sistance of  a  court  of  justice  to  carry  it  into  execution. 

Nor  is  the  rule  applicable  only  to  contracts  expressly  forbidden  ; 
for  it  is  extended  to  such  as  are  calculated  to  affect  the  general  in- 
terest and  policy  of  the  country. 

Thus,  a  note  given  by  a  bankrupt  upon  a  secret  compromise  with 
a  creditor  is  declared  void,  as  it  produces  inequality  in  the  distribution 
of  the  bankrupt's  effects,  and  evades  the  provisions  and  pol- 
icy of  the  law,  which  proposes  *to  put  all  the  creditors  upon  [  *  541  ] 
an  equal  footing.     Wells  v.  Girling,  1  Brod.  &  Bing.  447. 

And  on  the  same  principle,  a  note  given  for  a  wager  on  the  future 
amount  of  a  branch  of  the  public  revenue  is  declared  void,  because 
it  interests  an  individual  in  diminishing  the  production  of  the 
revenue.    2  T.  R.  610 ;  2  B.  &  P.  130. 

After  citing  these  more  modern  decisions  upon  this  subject,  it  may 
not  be  amiss  to  refer  to  some  reporters,  whose  authority  has  been 
consecrated  by  the  respect  of  ages.  They  will  serve  to  show  the 
antiquity  and  universality  of  this  doctrine. 

Thus,  in  1  Bulls.  38,  it  is  laid  down  "  that  wherever  the  considera- 
tion which  is  the  ground  of  the  promise,  or  the  promise  which  is  the 
consequence  or  effect  of  the  consideration,  be  unlawful,  the  whole 
contract  is  void." 
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So  in  Hobart,  72,  and  Dyer,  356,  "  if  one  promises  to  do  a  thing 
that  is  unlawful,  such  promise  is  void." 

And  innumerable  ancient  cases  might  be  cited  from  the  best 
reporters,  of  the  application  of  the  rule  to  maintenance,  to  simony, 
and  to  promises  made  to  public  officers,  engaging  them  to  act 
contrary  to  the  duties  of  their  offices,  or  to  individuals  imposing 
upon  them  restraint  inconsistent  with  the  public  interest. 

For  these  reasons,  and  upon  these  decisions,  the  majority  of  the 
court  are  of  opinion  that  an  affirmative  answer  must  also  be  certified 
upon  the  second  question  in  the  cause. 

And  this  renders  it  unnecessary  to  consider  the  third  question. 

.     9  P.  378. 


The  President,  DirectorS|  and  Company  of  the  Bank  of  the 
United  States,  Plaintiffs  in  Error,  v.  Thomas  D.  Carneal,  Defend- 
ant in  Error. 

3  If.  543. 

On  a  note  payable  at  and  owned  by  a  bank,  no  formal  demand  of  payment  is  necessary;  it  is 

safficient  if  the  note  is  at  the  bank,  and  remains  unpaid  at  iho  expiration  of  busineis 

lioara.  . 

If  an  indorser  is  in  the  habit  of  receiving  his  letters  at  either  one  of  three  post-offices,  a 

notice  directed  to  him  at  either,  and  sent  by  mail,  is  safficient. 
A  notice  which  states  the  demand  and  dishonor  of  a  note,  and  that  it  comes  from  the  holder 

or  his  ngcnt,  is  sufficient,  without  stating  in  terms  that  tlie  bolder  looks  to  the  indorscr  for 

payment. 

The  case  is  stated  in  the  opinion  of  the  court 

Caswell  and  Sergeant^  for  the  plaintiff. 

Benhanij  contra. 

[  •  547  J       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Ohio.  The  Bank  of  the  United  States  brought  a  joint  action 
against  William  Steele,  William  Lytic,  and  Thomas  D.  Carneal, 
(the  defendant  in  error,)  upon  a  promissory  note  'dated  at  Cincinnati, 
on  the  22d  of  August,  1820,  whereby  Steele  promised  to  pay 
Carneal  or  order,  at  the  office  of  discount  and  deposit  of  the  Bank 
of  the  United  States,  at  Cincinnati,  the  sum  of  $11,563,  in  sixty  days 
after  date;  which  note  was  afterwards  successively  indorsed  by 
Carneal  and  Lytle,  and  was  discounted  by  the  bank,  and  dishonored 
at  its  maturity. 

The  declaration  is  for  money  lent  and  advanced,  and  the  suit  ia 
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authorized  to  be  brought  in  this  form  jointly  against  all  the  parties 
to  the  note,  by  a  statute  of  Ohio.  The  process  was  sen-ed  upon 
Steele  and  Lytle,  but  returned,  "  not  served "  upon  Cameal.  Judg- 
ment was  afterwards  duly  obtained  against  Steele  and  Lytle,  and  a 
scire  facias  issued  according  to  another  statute  of  Ohio  against 
Carncal,  to  which  he  appeared,  and  pleaded  the  general  issue  of 
turn  assumpsit^  at  the  January  term  of  the  court  in  1825.  The  cause 
was  then  regularly  continued  until  July  term,  1827,  when  by  leave 
of  the  court  he  pleaded,  as  a  further  plea,  the  receipt  of  certcdn  real 
estate  of  Lytle  by  the  bank,  after  the  commencement  of  the  suit,  in 
satisfaction  of  the  debt  due  upon  the  note,  and  prayed  judgment  if 
the  plaintiffs  their  action  ought  further  to  have  or  maintain  against 
him.  To  this  plea  there  was  a  replication,  and  issue  to 
the  •  country ;  and  at  June  term,  1828,  the  cause  was  tried  [  *  548  ] 
and  a  verdict  was  found,  and  judgment  thereupon  entered  ' 

for  the  defendant.  A  bill  of  exceptions  was  taken  at  the  trial,  upon 
which  the  questions  arose  which  have  been  discussed  at  the  bar,  and 
upon  which  the  opinion  of  the  court  is  now  to  be  delivered. 

The  first  question  is,  whether  the  plea  of  satisfaction,  so  as  above 
pleaded,  is  a  substitution  for  the  former  plea  of  non  assumpserunty  so 
as  to  displace  it  entirely,  or  whether  it  is  an  auxiliary  plea,  so  that 
both  issues  were  properly  before  the  jury  at  the  trial,  upon  which  they 
might  pronounce  their  verdict.  The  latter  is  contended  for  by  the 
defendanf  in  error,  and  was  supported  by  the  judgment  of  the  circuit 
court. 

It  is  admitted  that  a  plea  puis  darrien  continuance  is  always 
pleaded  by  way  of  substitution  for  the  former  plea,  on  which  no  pro- 
ceeding is  afterwards  had.  Stephens  on  Pleading,  81,  83 ;  Comyn's 
Dig.  Abatement,  1,  24.  The  present  plea  was  in  fact  pleaded  after 
the  last  continuance,  although  it  is  not  so  stated  in  the  plea.  It 
differs  from  a  technical  plea  of  puis  darrien  continuance  ^  only  in  this 
circumstance,  that  the  satisfaction  is  alleged  to  have  been  after  the 
commencement  of  the  suit,  instead  of  after  the  last  continuance  of 
the  suit.  In  principle,  however,  they  do  not  differ,  since  each  of  them 
requires  the  same  commencement  and  conclusion ;  that  is,  instead  of 
actio  non,  generally,  each  must  be  pleaded  with  the  prayer  of  actio 
non  uUeritis  habere ;  &c.,  and  the  judgment  must  follow  the  prayer, 
and  is  repugnant  to  and  incompatible  with  that  of  a  general  judg- 
ment upon  matters  before  the  suit  brought.  As,  therefore,  the  same 
judgment  cannot  be  rendered  upon  the  general  issue,  and  upon  such 
a  plea  of  matters  arising  after  the  suit  brought,  it  is  difficult  to  per- 
ceive how  they  can  be  united.  But  it  is  the  less  necessary  to  rest 
any  absolute  decision  upon  this  point,  because  we  are  all  of  opinion, 

VOL.   VIII.  18 
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that  the  judgment  below  ought  to  be  reversed  upon  the  exceptions 
taken  to  the  merits.  - 

The  court  below  ruled  that  the  evidence  adduced  at  the 
[  •  649  ]  •  trial  was  not  sufficient  in  law  to  charge  the  defendant  as 
indorser.  That  evidence  was  supposed  to  be  deficient  in  two 
respects,  1.  That  there  was  not  a  proper  demand  of  payment  of  the 
note  of  the  maker,  at  the  time  when  it  became  due ;  and  2.  That 
due  notice  was  not  given  of  the  non-payment  to  the  defendant  as 
indorser. 

Upon  the  first  point  the  evidence  is,  that  on  the  day  when  the  note 
became  due,  the  note  was  in  the  bank  at  Cincinnati,  the  bank  being 
the  holder  thereof,  and  it  being  payable  there ;  and  that,  after  the 
usual  banking  hours  were  over,  it  was  delivered  to  a  notary  by  the 
officers  of  the  bank  for  protest,  they  informing  him,  at  the  time,  that 
there  were  no  funds  there  for  the  payment  of  the  note.  We  are  all 
of  opinion,  that  this  was  a  sufficient  proof  of  a  due  demand  of  pay- 
ment. Where  a  note  is  payable  at  a  bank,  it  is  not  necessary  to 
make  any  personal  demand  upon  the  maker  elsewher^.  It  is  his 
duty  to  be  at  the  bank  within  the  usual  hours  of  business  to  pay  the 
same,  and  if  he  omits  so  to  do,  and  a  demand  is  there  made  of  pay- 
ment by  the  holder,  within  those  hours,  and  it  is  refused  or  neglected 
to  be  made,  the  holder  is  entitled  to  maintain  his  action  for  such 
dishonor.  But  where  the  bank  is  itself  the  holder  of  the  note  so 
payable,  no  formal  demand  is  necessary  to  be  made  of  payment 
The  maker  has  the  whole  period  of  the  usual  banking  hours  to  pay 
it,  and  if  he  does  not  pay  it  within  those  hours,  it  is  equivalent  to  a 
demand,  and  refusal  of  payment  on  his  part,  and  the  note  ought  not 
to  be  delivered  out  for  protest  until  after  those  hours  are  passed.  If 
the  bank  has  funds  of  the  maker  in  its  hands,  that  might  furnish 
a  defence  to  a  suit  brought  for  non-payment.  But  this  is  properly 
matter  of  defence  to  be  shown  by  the  party  sued,  like  any  other 
payment,  and  not  matter  to  be  disproved  by  the  bank,  by  negative 
evidence.  This  doctrine  was  recognized  by  this  court  in  Fullerton  v. 
The  Bank  of  the  United  States,  at  the  last  term.     1  P.  604,  617. 

Then  as  to  the  other  point  of  notice,  the  facts  are,  that  the  de- 
fendant, Carneal,  resides  in  Campbell  county,  in  the  State  of  Ken- 
tucky. The  note  became  due  on  the  24th  of  October,  1820, 
[  •  550  ]  and  on  the  next  day  the  notary  put  a  sealed  *  notice  of  the 
protest  and  non-payment  into  the  post-office  in  Cincinnati, 
durccted  "  To  Thomas  D.  Carneal,  Campbell  county,  Kentucky,"  the 
postage  on  which  was  not  paid.  At  that  time  Carneal's  residence  in 
Campbell  county  was  without  the  limits  of  any  post-town,  and  about 
two  mile9  from  Cincinnati,  across  the  River  Ohio ;  and  his  residency 
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was  well  known  to  the  officers  of  the  bank,  as  well  as  the  postmastei 
at  Cincinnati.  The  county  seat  of  Campbell  county  is  Newport, 
where  there  is  a  post-office,  about  three  miles  distance  from  Carneal's 
residence,  the  River  Licking  being  between  them ;  and  there  is  also 
another  post-office  at  Covington,  below  the  River  Licking,  about  two 
miles  distance  from  his  residence.  In  October,  1820,  the  mails  from 
Cincinnati  passed  once  a  week  only  through  Covington,  and  three 
times  a  week  through  Newport.  Carneal  was  in  the  habit  of  re- 
ceiving letters  at  the  Newport  office,  as  well  as  at  the  offices  in  Cov  • 
Ington  and  Cincinnati.  He  was  in  the  habit  of  receiving  all  the 
letters  directed  to  him  at  Cincinnati,  at  the  office  in  that  place,  and 
had  given  orders  to  the  postmasters  to  detain  all  such  letters  there 
until  he  called  for  them.  He  visited  Cincinnati  very  frequently  and 
almost  daily,  having  business,  and  being  a  director  of  a  bank  located 
at  that  place.  The  postmaster  was  in  the  habit  of  sending  letters 
directed  to  him,  in  Campbell  county,  by  the  Covington  mail,  when- 
ever he  observed  the  address,  unless,  as  was  sometimes  the  case,  he 
called  for  letters  at  the  office  before  the  Covington  mail  was  sent. 
But  other  letters,  directed  generally  to  Campbell  county,  when  the 
place  of  residence  of  the  party  was  unknown,  were  sent  by  the  post- 
master to  Newport  The  notary  himself,  when  he  put  the  present 
notice  into  the  post-office  at  Cincinnati,  supposed  that  Carneal  re- 
ceived all  his  letters  at  that  office.  The  first  mail  which  left  Cincin- 
nati for  Newport,  after  the  deposit  of  this  notice,  was  on  the  26th  of 
October ;  and  the  first  which  left  for  Covington  was  on  the  28th  of 
.  the  same  month.  There  is  no  evidence  in  the  case  that  the  letter  in 
question  went  either  by  the  mail  of  the  26th  to  Newport,  or  by  that 
of  the  28th  to  Covington.  The  defendant,  Carneal,  has  not 
produced  the  letter,  if  it  was  ever  *  received  by  him ;  and  [  *  551  ] 
the  circumstances  afford  a  strong  presumption  that  it  might 
have  been  received  at  Cincinnati. 

Such  is  a  summary  of  the  material  facts,  upon  which  this  court  is 
called  to  pronounce,  whether  there  was  due  diligence  in  the  transmis- 
sion of  the  notice  to  the  defendant.  The  latter  having  asked  the  court 
below  to  instruct  the  jury  as  in  case  of  a  nonsuit,  and  the  court 
having  acceded  to  his  request,  that  instruction  can  be  maintained 
only  upon  the  supposition  that  there  was  no  contrariety  of  evidence 
as  to  the  facts  which  ought  to  have  been  left  to  the  jury ;  and  con- 
sequently, every  inference  fairly  deducible  from  the  facts  which 
afforded  a  presumption  of  due  notice,  ought  to  be  made  in  favor  of 
tiie  plaintiffs. 

It  is  difficult  to  lay  down  any  universal  rule,  as  to  what  is  due 
diligence  in  respect  to  notice  to  indorsers.     Many  cases  must  be  de* 
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cided  upon  their  own  particular  circumstances,  however  desirable  it 
may  be,  when  practicable,  to  lay  down  a  general  rule.  "When  notice 
is  sent  by  the  mail,  it  is  sufficient  to  direct  it  to  the  town  where  the 
party  resides,  if  it  is  a  post-town.  K  it  is  not,  then  to  the  post-office 
or  post-town  nearest  to  his  residence,  if  known.  But  the  rule,  as  to 
the  nearest  post-office  i^  not  of  universal  application,  for  if  the  party 
is  in  the  habit  of  receiving  his  letters  at  a  more  distant  postK)ffice,  or 
through  a  more  circuitous  route,  and  that  fact  is  known  to  the  person 
sending  notice,  notice  sent  by  the  latter  mode  will  be  good.  And 
where  the  party  is  in  the  habit  of  receiving  his  letters  at  various  post- 
offices,  to  suit  his  own  convenience  or  business,  it  may  be  sufficient 
to  send  it  to  either.  The  object  of  the  law  in  all  these  cases  is  to 
enforce  the  transmission  of  the  notice  by  such  a  route  as  that  it  may 
reach  the  party  in  a  reasonable  time.  This  doctrine  is  fully  rec- 
ognized by  this  court,  in  the  case  of  The  Bank  of  Columbia  u. 
Lawrence,  decided  at  the  last  term.     1  P.  578. 

It  has  been  objected  that  the  direction  of  this  letter  to  Campbell 
county  generally  was  not  sufficient,  but  that  it  ought  to  have  been 
directed  to  the  nearest  office,  for  otherwise  it  might  happen  that  it 
would  be  sent  to  a  post-office,  which,  though  the  county  seat, 
[  •  652  ]  might  be  very  distant  from  *  the  residence  of  the  party. 
Whether  a  mere  direction  to  the  county  without  further 
specification,  where  the  party  does  not  reside  in  any  town  therein, 
would  be  sufficient  in  all  cases  and  under  all  circumstances,  we  do 
not  think  it  necessary  to  decide.  That  question  may  well  be  left 
until  it  is  necessary  in  judgment.  But  where  the  description  is 
general,  if  it  is  in  fact  sent  to  the  proper  post-office,  or  if,  after  due 
inquiry,  it  is  the  only  description  within  the  reach  of  the  person  send- 
ing the  notice,  we  think  it  may  be  safely  declared  to  be  sufficiently 
certain,  and  that  a  difTerent  doctrine  would  materially  clog  the  circu- 
lation of  negotiable  paper.  We  think  the  description  in  the  present 
case  was,  in  every  view,  sufficient.  There  was  no  misdirection ;  for 
Carneal  did  live  in  Campbell  county.  His  actual  residence  was  well 
known  to  the  postmaster  at  Cincinnati,  and  the  description  did  not 
and  could  not  mislead  him.  K  the  direction  was  observed,  it  would 
be  sent  to  Covington,  or  would  be  delivered  at  CincinnatL  K  not, 
it  would  be  sent  at  furthest  to  Newport 

Then,  was  the  notice  in  fact  duly  given  or  duly  sent  through  the 
oroper  post-office  ?  We  are  all  of  opinion  that  it  was.  The  post- 
office  at  Cincinnati  was  almost  as  near  to  the  party's  residence  as 
that  at  Covington.  The  difference  is  too  trifling  to  afford  any  just 
ground  of  preference ;  and  Cincinnati  was  the  place  where  he  was 
most  likely  to  receive  the  letter  promptly,  since  it  was  the  place  of 
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his  business,  and  of  his  habitual  and  ahnost  daily  resort  If  it  had 
never  been  transmitted  firom  that  office  at  all,  we  are  not  prepared  to 
say  that,  under  such  circumstances,  the  notice  left  there  was  not  of 
itself  sufficient,  since  the  party  was  known  there,  and  his  description 
unequivocal.  It  does  not  appear,  in  point  of  fact,  that  it  ever  left  that 
place  for  any  other  post-office.  If  it  did  not,  the  strong  presumption 
is  that  it  was  there  delivered  to  the  party.  But  if  it  was  sent  to 
Newport,  how  can  the  court  say  that  it  was  missent  ?  The  party  was 
in  the  habit  of  receiving  letters  there ;  it  was  the  county  seat ;  and 
the  mail  by  that  route  was  three  times  a  week,  and  that  by  Covington 
only  once  a  week.  The  probabilities,  therefore,  in  favor  of 
an  early  receipt  of  the  *  letter  from  this  circumstance  might  [  *  653  ] 
fairly  balance  any  in  the  opposing  scale,  from  the  increase 
of  distance  and  the  intervention  of  the  River  Licking.  And,  in  fact, 
the  letter  would  at  that  time  have  reached  Newport,  two  days  earlier 
than  it  would  have  reached  Covington.  We  think  it  would  be  in- 
convenient and  dangerous  to  lay  down  any  rule  that  the  person 
sending  a  notice,  ought,  under  such  circumstances,  to  direct  the  letter 
to  the  nearest  post-office.  We  think  that  the  notice  would  have  been 
good  by  either  route ;  indeed  good,  if  left  at  the  post-office  at  Cin- 
cinnati. 

A  suggestion  has  been  made  at  the  bar,  that  a  letter  to  the  indorser 
stating  the  demand  and  dishonor  of  the  note  is  not  sufficient,  unless 
the  party  sending  it  also  informs  the  indorser  that  he  is  looked  to 
for  payment  But  when  such  notice  is  sent  by  the  holder,  or  by  his 
order,  it  necessarily  implies  such  a  responsibility  over.  For  what 
other  purpose  could  it  be  sent  ?  We  know  of  no  rule  that  requires 
any  formal  declaration  to  be  made  to  this  effect  It  is  sufficient,  if 
it  may  be  reasonably  inferred  from  the  nature  of  the  notice. 

For  these  reasons  we  are  all  of  opinion  that  the  judgment  of  the 
circuit  court  ought  to  be  reversed,  and  the  cause  remanded,  with 
directions  to  award  a  venire  facias  de  novo. 

10  P.  572;  4  H.  336. 


David  Canter,  Appellant,  v.  The  American  and  Ocean  Insurancb 

Company  op  New  York,  Appellee. 

2  p.  554. 

This  court  will  not  dismiss  an  appeal  becaase  the  circnit  ooart  exceeded  its  pollers  in  acting 

under  a  mandate  from  this  court. 

This  was  a  motion  to  dismiss  an  appeal,  upon  the  ground  that 
the  circuit  court,  acting  under  a  mandate  of  this  court,  1  P.  511,  had 

18  • 
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erroneously  proceeded  to  have  certain  damages  assessed,  the  allow- 
ance of  which  was  not  directed  by  the  mandate. 

Cruffefj  for  the  motion. 

Coxe  and  Webster^  contra. 

[  *  555  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  motion  made  is  to  dismiss  this  case  for  want  of 
jurisdiction.  But  a  motion  to  dismiss  a  suit  for  want  of  jurisdiction, 
applies  solely  to  cases  where  this  court  has  not  jurisdiction  of  the 
cause,  and  not  to  cases  where  the  circuit  court  has  exceeded  its 
proper  powers  in  the  particidar  case.  In  the  present  case,  this  court 
has,  certainly,  jurisdiction  to  revise  the  decree  complained  of  in  the 
circuit  court.  Whether  that  decree  was  proper  or  not,  after  the  man- 
date of  this  court,  is  matter  for  discussion  upon  an  argument  upon 
the  merits  of  that  decree ;  but  not  on  a  motion  like  the  present.  The 
motion  is,  therefore,  overruled. 


Jabies  Conollt  and  others,  Appellants,  v.  Riohabd  Taylor  and 

others.  Appellees. 

3  P.  556. 

If  an  alien  and  a  citizen  join  in  a  snit  against  defendants,  whom  the  citizen  plaintiff  is  not 
competent  to  sue,  and  thereupon  the  citizen  plaintiff's  name  is  stricken  out,  the  court  has 
jurisdiction,  and  may  proceed  to  a  decree. 

The  case,  so  far  as  respects  the  question  of  jurisdiction,  which 
alone  was  decided,  is  stated  in  the  opinion  of  the  court. 

Wirtj  (attomeyrgeneral,)  WxckUffe  and  Peters^  ior  the  plaintiffs. 

Sergeant  and  Nicholas^  contra. 

[  *  564  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

As  an  objection  was  made  to  the  jurisdiction  of  the  court 
in  this  case,  it  may  be  proper,  in  order  to  prevent  a  possible  misunder- 
standing of  the  principle  on  which  jurisdiction  is  sustained)  briefly  to 
state  it. 

The  bill  is  filed  in  the  court  of  the  United  States,  sitting  in  Ken- 
tucky, by  aliens,  and  by  a  citizen  of  Pennsylvania.  The  defendants 
are  citizens  of  Kentucky,  except  one,  who  is  a  citizen  of  Ohio,  on 
whom  process  was  served  in  Ohio.  The  jurisdiction  of  the  court 
cannot  be  questioned,  so  far  as  respects  the  alien  plaintiils.  As  be- 
tween the  citizen  of  Pennsylvania  and  of  Ohio,  neither  of  them  being 
a  citizen  of  the  State  in  which  the  suit  was  brought,  the  court  could 
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exercise  no  jurisdiction.  Had  the  cause  come  on  for  a  hearing  in 
this  state  of  parties,  a  decree  could  not  have  been  made  in  it  for  the 
want  of  jurisdiction.  The  name  of  the  citizen  plaintiff,  however, 
was  struck  out  of  the  bill  before  the  cause  was  brought  before  the 
court ;  and  the  question  is,  whether  the  original  defect  was  cured  by 
this  circumstance ;  whether  the  court,  having  jurisdiction  over  all  the 
parties  then  in  the  cause  could  make  a  decree. 

The  counsel  for  the  defendants  maintain  the  *  negative  [  *  566  ] 
of  this  question.  They  contend  that  jurisdiction  depends 
on  the  state  of  the  parties  at  the  commencement  of  the  suit ;  and 
that  no  subsequent  change  can  give  or  take  it  away.  They,  say  that 
if  an  alien  becomes  a  citizen  pending  the  suit,  the  jurisdiction  which 
was  once  vested  is  not  devested  by  this  circumstance.  So  if  a  citizen 
sue  a  citizen  of  the  same  State,  he  cannot  give  jurisdiction  by 
removing  himself  and  becoming  a  citizen  of  a  different  State, 

This  is  true,  but  the  court  does  not  understand  the  principle  to  be 
applicable  to  the  case  at  bar.  Where  there  is  no  change  of  party,  a 
jurisdiction  depending  on  the  condition  of  the  party  is  governed  by 
that  condition,  as  it  was  at  the  commencement  of  the  suit.  The 
eourt  in  the  first  case  hac^  complete  original  jurisdiction ;  in  the  last 
it  had  no  jurisdiction,  either  in  form  or  substance.  But  if  an  alien 
should  sue  a  citizen,  and  should  omit  to  state  the  character  of  the 
parties  in  the  bill,  though  the  court  could  not  exercise  its  jurisdic- 
tion while  this  defect  in  the  bill  remained,  yet  it  might,  as  is  every 
day's  practice,  be  corrected  at  any  time  before  the  hearing,  and  the 
court  would  not  hesitate  to  decree  in  the  cause. 

So  in  this  case.  The  substantial  parties  plaintiffs,  those  for  whose 
benefit  the  decree  is  sought^  are  aliens ;  and  the  court  has  original 
jurisdiction  between  them  and  all  the  defendants.  .  But  they  pre- 
vented  the  exercise  of  this  jurisdiction,  by  uniting  with  themselves 
a  person  between  whom  and  one  of  the  defendants  the  court  cannot 
take  jurisdiction.  Strike  out  his  name  as  a  complainant,  and  the 
impediment  is  removed  to  the  exercise  of  that  original  jurisdiction 
which  the  court  possessed,  between  the  alien  plaintiffs  and  all  the 
citizen  defendants.  We  can  perceive  no  objection,  founded  in  con- 
venience or  in  law,  to  this  course. 

Upon  examining  the  record,  the  judges  are  divided  in  opinion  on 
the  question,  whether  the  defendants,  who  are  purchasers,  have  taken 
the  lands  charged  with  the  equity  which  was  attached  to  it,  while  in 
possession  of  Campbell  and  his  heirs ;  or  are  to  be  considered  as 
purchasers  without  notice.  It  would  be  useless  to  state  the  argu- 
ments and  facts  in  support  of  each  opinion.  The  decree  is  affirmed 
by  a  divided  court 

7  P.  252. 
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Charles  A.  Beatty  and  John  T.  Ritchie,  Appellants,  v.  Danibi* 
Kurtz,  and  others,  Trustees  of  the  German  Lutheran  Church  of 
Greorgetown,  Appellees. 

2  P.  566. 

Certain  persons,  bcin$;  members  of  a  voluntary  rclijjioas  association,  may  maintain  a  bill  in 
equity  in  behalf  of  themselves  and  all  the  other  members,  to  protect  from  violation  a 
burial-ground,  in  which  the  members  of  the  association  have  been  accustomed  to  make 
interments,  an<l  which  had  been  dedicated  to  that  pious  use  by  the  owner  of  tho  soil,  in 
whose  heir  tho  legal  title  was  vestod.  And  under  such  a  bill  the  holder  of  tho  legal  title 
may  be  enjoined. 

The  case  is  stated  in  the  opinion  of  the  court 

Le'Cj  for  the  appellants. 
Kei/  and  Durdop^  contra. 

[  *51%  ]       •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  a  suit  in  equity  from  a  decree  of  the 
circuit  court  of  the  District  of  Columbia,  sitting  for  the  county  of 
Washington.  ^ 

Georgetown  was  erected  into  a  town  by  an  act  of  the  legislature 
of  Maryland,  passed  in  1751,  c  25.  By  subsequent  acts,  additions 
were  made  to  the  territorial  limits  of  the  town ;  and  the  town  was 
created  a  corporation,  with  the  usual  municipal  officers,  by  an  act  of 
the  Maryland  legislature,  passed  in  1789,  c  23.  The  charter  of  in- 
corporation has  been  subsequently  amended  by  congress,  by  various 
acts  passed  upon  the  subject  since  the  cession. 

In  the  year  1769,  Charles  Beatty  and  George  F.  Hawkins  laid  out 
a  town,  known  by  the  name  of  Beatty  and  Hawkins's  addition  to 
Georgetown ;  and  which  is  now  included  within  its  corpo* 
[  *  579  ]  rate  limits.  The  lots  of  this  addition  were  disposed  *  of 
by  way  of  lottery,  under  the  direction  of  commissioners 
appointed  to  lay  out  the  same,  and  conduct  the  drawing  of  the  lot- 
tery. The  books  of  the  lottery,  and  the  plan  of  the  lots,  and  a  con- 
nected survey  thereof,  were  afterwards,  by  act  passed  in  1796,  c.  54, 
ordered  to  be  recorded  in  the  clerk's  office  for  the  territory  of  Colum- 
bia, and  copies  thereof  to  be  good  evidence  in  all  courts  of  law  and 
equity  in  the  State.  Upon  the  original  plan,  so  recorded,  one  lot  was 
marked  out  and  inscribed  with  these  words  :  '^  For  the  Lutheran 
Church ;"  and  this  lot  was  in  fact  part  of  the  land  of  which  Chailes 
Beatty  was  seised. 

The  bill  was  brought  up  by  the  original  plaintiffs,  alleging  them- 
selves to  be  trustees  and  agents  for  the  German  Lutheran  churchf 
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composed  of  the  members  of  the  Grerman  Lutheran  church  of  George- 
town, duly  organized  as  such,  in  behalf  of  themselves  and  the  mem- 
bers of  the  said  church.  It  charges  the  laying  out  of  the  lot  in 
question  for  the  sole  use  and  benefit  of  the  Lutheran  church,  to  be 
held  by  them  for  religious  purposes  and  the  use  of  the  congregation, 
as  above  mentioned.  That  soon  afterwards  the  lot  was  taken  pos- 
session of  by  the  said  German  Lutherans  in  Georgetown  ;  who 
organized  themselves  into  a  church  or  congregation,  and  erected  a 
church  or  house  of  worship  thereon ;  and  the  lot  was  inclosed  by  them 
and  a  church  erected  thereon,  and  hath  been  kept  and  held  by  them  du- 
ring a  period  of  fifty  years ;  and  hath  been  used  as  a  burying-ground 
for  the  members  of  the  church,  with  the  avowed  intention  of  building 
thereon  another  church  or  place  of  worship,  the  first  building  erected 
thereon  being  decayed,  whenever  their  funds  would  enable  them 
so  to  do.  That  during  all  this  period  their  possession  has  never  been 
questioned,  and  the  lot  has  been  exempted  from  taxation  as  property 
set  apart  for  a  religious  purpose.  It  further  charges  that,  upon  the 
organization  of  the  church  or  congregation,  certain  officers,  called  a 
committee  and  trustees,  were  appointed  to  take  care  of  the  said 
church,  which  appointments  have  been  from  time  to  time  renewed ; 
that  in  1824,  the  plaintiffs  were  reappointed  as  such,  having  been  so 
appointed  at  former  times.  It  further  charges  that  Charles 
Beatty  died  about  sixteen  years  ago,  *  without  having  made  [  *  580  ] 
any  conveyance  of  the  said  lot,  and  that  Charles  A.  Beatty, 
the  defendant,  is  his  heir,  and  has  the  title  by  descent ;  and  prays 
that  he  may  be  compelled  to  convey  it  to  them.  It  further  charges 
that  Ritchie,  the  other  defendant,  has  unwarrantably  disputed  their 
title ;  and  has  entered  upon  the  lot  and  removed  some  of  the  tomb- 
stones erected  thereon,  and  means  to  dispossess  the  plaintiffs,  and  to 
remove  the  tombstones  and  graves.  The  bill  therefore  prays  that 
they  may  be  quieted  in  their  possession,  and  that  a  writ  of  injunction 
may  issue,  and  for  further  relief. 

The  defendants  put  in  a  joint  answer.  They  admitted  that  the  lot 
was  BO  marked  in  the  plot  as  the  bill  states,  and  that  it  was  Charles 
Beatty's  intention  to  appropriate  the  same  to  the  use  of  the  Lutheran 
congregation,  provided  they  would  build  thereon,  within  a  reasonable 
time,  a  house  of  public  worship.  They  deny  that  the  German 
Lutherans  were  ever  organized,  as  stated  in  the  bill ;  or  that  any  such 
church  has  been  built ;  or  that  there  has  been  any  such  possession  or 
inclosure  as  the  bill  asserts ;  or  that  Charles  Beatty  ever  made  any 
conveyance  of  the  property  to  transfer  his  title.  They  admit  that  the 
!ot  has  been  used  as  a  graveyard,  but  not  exclusively  appropriated 
CO  tb*^  use  of  the  Lutheran  congregation.    They  admit  that  a  building 
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was  erected  thereon,  but  that  it  was  used  as  a  school-house.  Thej^ 
admit  that  the  defendant,  Beatty,  is  heir  at  law,  and,  as  such,  that  he 
claims  the  lot  in  question,  and  has  authorized  the  defendant,  Ritchie, 
to  take  possession  thereof.  They  deny  all  the  equity  in  the  bill,  as 
well  as  the  authority  of  the  plaintiffs  to  sue ;  declaring  them  to  be 
mere  volunteers,  and  demanding  proof  of  their  authority,  &c. 

The  general  replication  was  filed,  and  the  cause  came  on  for  a 
hearing  upon  the  bill,  answer,  exhibits,  and  depositions ;  and  the  court 
decreed  a  perpetual  injunction  against  the  defendants,  with  costs. 
The  appeal  is  brought  from  that  decree. 

Upon  examining  the  evidence,  it  appears  to  us  that  the  material 
allegations  of  the  bill  are  satisfactorily  established.  It  is 
[  *  581  ]  proved  that,  shortly  after  the  appropriation,  and  more  *  than 
fifty  years  ago,  the  Lutherans  of  Georgetown  proceeded  to 
erect  a  log  house  on  the  lot,  which  was  used  as  a  church  for  public 
worship,  by  that  denomination  of  Christians ;  and  was  also  occasion- 
ally, and  at  different  times  since,  used  as  a  school-house  under  their 
direction.  That  at  a  much  later  period,  a  steeple  and  bell  were 
added  to  the  building ;  that  the  land  was  used  as  a  churchyard ;  that 
a  sexton  appointed  by  Lutherans  had  the  direction  of  it ;  that  more 
than  half  of  the  lot  is  covered  with  graves ;  and  others  as  well  as 
Lutherans  have  been  buried  there ;  that  the  Lutherans  have  caused 
the  lot  to  be  inclosed  from  time  to  time,  as  the  fences  fell  into  decay, 
and  procured  subscriptions  for  that  purpose ;  that  the  possession  of 
the  Lutherans,  in  the  manner.in  which  it  was  exercised  over  the  lot, 
by  erecting  a  house,  by  public  worship,  by  inclosing  the  ground, 
and  by  burials,  was  never  questioned  by  Charles  Beatty  in  his  life- 
time, or  in  any  manner  disturbed  until  a  short  period  before  the  com- 
mencement of  the  present  suit.  That  Charles  Beatty,  in  his  lifetime, 
constantly  avowed  that  the  lot  was  appropriated  for  the  Lutherans, 
and  that  they  were  entitled  to  it. 

The  Lutherans  have  constituted  but  a  small  number  in  the  town 
of  Greorgetown;  they  have  not  been  able,  therefore,  to  maintain 
public  worship  constantly  in  the  house  so  erected,  during  the  whole 
period;  and  sometimes  it  has  been  intermitted  for  a  considerable 
length  of  time.  But  efforts  have  been  constantly  made,  as  far  as 
practicable,  to  keep  together  a  congregation,  to  use  the  means  of 
divine  worship,  and  to  support  public  preaching.  The  house,  how- 
ever, in  consequence  of  inevitable  decay,  fell  down  some  time  ago ; 
the  exact  period  of  which,  however,  does  not  appear ;  but  it  seems  to 
have  been  more  than  forty  years  after  its  first  erection.  Efforts  have 
since  been  made  to  rebuild  it,  but  hitherto  they  have  not  been  suc- 
cessful 
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The  Lutherans  in  Georgetown,  who  have  possessed  the  lot  in  ques- 
tion, are  not  and  never  have  been  incorporated  as  a  religious  society. 
The  congregation  has  'consisted  of  a  voluntary  society,  acting  in  its 
general  arrangement  by  committees  and  trustees,  chosen  &om  time 
to  time  by  the  Lutherans  belonging  to  it  There  do  not 
appear  to  have  been  *  any  formad  records  kept  of  their  pro-  [  *  582  ] 
ceedings ;  and  there  have  been  periods  of  considerable  inter- 
mission in  their  appointment  and  action.  There  is  no  other  proof 
that  the  plaintiffs  are  a  committee  of  the  congregation,  than  what 
arises  from  the  statement  of  witnesses,  that  they  were  so  chosen  by 
a  meeting  of  Lutherans,  and  that  their  appointment  has  always  been 
acquiesced  in  by  the  Lutherans,  and  they  have  assumed  to  act  for 
them  without  any  question  of  their  authority ;  that  they  are  themselves 
Lutherans,  living  in  Georgetown,  and  forming  a  part  of  the  voluntary 
society,  is  not  disputed. 

There  is  decisive  evidence  also  that  the  defendant  Beatty  has,  since 
the  decease  of  his  father,  repeatedly  admitted  the  claim  of  the  Luther- 
ans to  the  lot,  and  his  wilUngness  that  it  should  remain  for  them,  as 
it  had  been  originally  appropriated.  No  assertion  of  ownership  was 
ever  made  by  him,  until  the  acts  were  committed,  which  form  the 
gravamen  of  the  present  bUL 

Such  are  the  material  facts ;  and  the  principal  questions  arising 
upon  this  posture  of  the  case,  are,  first,  whether  the  title  to  the  lot 
in  question  ever  passed  from  Charles  Beatty,  so  far  at  least  as  to 
amount  to  a  perpetual  appropriation  of  it  to  the  use  of  the  Lutheran 
church,  or  to  the  pious  uses  to  which  it  has  been  in  fact  appropriated. 
And  secQVidly,  if  so,  whether  it  is  competent  for  the  plaintiffs  to  main- 
tain the  present  bill. 

As  to  the  first  question,  it  is  not  disputed  that  Charles  Beatty  did 
originally  intend  that  this  lot  should  be  appropriated  for  the  use  of  a 
Lutheran  church  in  the  town  laid  off  by  him.  But  as  there  was  not 
at  that  time  any  church,  either  corporate  or  unincorporated,  of  that 
denomination  in  that  town,  there  was  no  grantee  capable  of  taking 
the  same  immediately  by  grant.  Nor  can  any  presumption  of  a  grant 
arise  from  the  subsequent  lapse  of  time,  since  there  never  has  been 
any  such  incorporated  Lutheran  church  there,  capable  of  taking  the 
donation.  If,  therefore,  it  were  necessary  that  there  should  be  a 
grantee  legally  capable  of  taking,  in  order  to  support  the  donation  in 
this  case,  it  would  be  utterly  void  at  law,  and  the  land  might 
be  resumed  at  *  pleasure.  To  be  sure,  if  an  unincorporated  [  *  583  ] 
society  of  Lutherans  had,  upon  the  faith  of  such  donation, 
built  a  church  thereon,  with  the  consent  of  Beatty,  that  might  furnish 
a  strong  ground  why  a  court  of  equity  should  compel  him  to  convey 
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the  same  to  trustees  in  perpetuity  for  their  use ;  or  at  least  to  execute 
a  declaration  of  trust,  that  he  and  his  heirs  should  hold  the  same  for 
their  use.  For  such  conduct  would  amount  to  a  contract  with  the 
persons  so  building  the  church,  that  he  would  perfect  the  donation  in 
their  favor ;  and  a  refusal  to  do  it  would  be  a  fraud  upon  them,  which 
a  court  of  equity  ought  to  redress.  And  if  the  town  of  Georgetown 
had  been  capable  of  holding  such  a  lot  for  such  uses,  there  would  be 
no  difficulty  in  considering  the  town  as  the  grantee  under  such  cir- 
cumstances ;  since  the  uses  would  be  of  a  public  and  pious  nature, 
beneficial  to  the  inhabitants  generally.  But  it  does  not  appear  that 
Greorgetown,  in  1769,  or  indeed  until  its  incorporation  in  1789,  was 
a  corporation,  so  as  to  be  capable  of  holding  lands  as  an  incident  to 
its  corporate  powers. 

K  the  appropriation,  therefore,  is  to  be  deemed  valid  at  all,  it  must 
be  upon  other  principles  than  those  which  ordinarily  apply  between 
grantor  and  grantee.  And  we  think  it  maybe  supported  as  a  dedica- 
tion of  the  lot  to  public  and  pious  uses.  The  bill  of  rights  of  Mary- 
land gives  validity  to  '^  any  sale,  gift,  lease,  or  devise  of  any  quantity 
of  land,  not  exceeding  two  acres,  for  a  church,  meeting  or  other  house 
of  worship,  and  for  a  burying-ground,  which  shall  be  improved, 
enjoyed,  or  used  only  for  such  purpose."  To  this  extent,  at  least,  it 
recognizes  the  doctrines  of  the  statute  of  Elizabeth  for  charitable 
uses,  under  which  it  is  well  known  that  such  leases  would  be  upheld, 
although  there  were  no  specific  grantee  or  trustee.  In  the  case  of 
The  Town  of  Pawlet  v.  Clarke,  9  C.  292,  331,  this  court  con- 
sidered  cases  of  an  appropriation  or  dedication  of  property  to  public 
or  religious  uses,  as  an  exception  to  the  general  rule  requiring  a 

particular  grantee*;  and  like  the  dedication  of  a  iftghway  tc 
[  *  584  ]  the  public.^     There  *  is  no  pretence  to  say,  that  the  present 

appropriation  was  ever  attempted  to  be  withdrawn  by 
Charles  Beatty  during  his  lifetime,  and  he  did  not  die  until  about 
sixteen  years  ago.  On  the  contrary,  the  original  plan  and  appropria- 
tion were  constantly  kept  in  view  by  all  the  legislative  acts  passed 
on  the  subject  of  this  addition.  The  plan  was  required  to  be  recorded 
as  an  evidence  of  title,  and  its  incorporation  into  the  Umits  of  George- 
town had  reference  to  it.  We  think,  then,  it  might  at  all  times  have 
been  enforced  as  a  charitable  and  pious  use,  through  the  intervention 
of  the  government  as  parens  patrice^  by  its  attorney-general  or  other 
law  officer.     It  was  originally  consecrated  for  a  religious  purpose;  it 


*  See  al0O  Brown  v.  Porter,  10  Mass.  Rep.  98 ;  Weston  v.  Hunt,  2  Mass.  Bep.  600 ; 
Inhabitants  of  Shapleigh  v.  Oilman,  IS  Mass.  Rep.  190;  Buzzard's  case,  12  Jac.  C  B. 
2  Mod.  Ent  418  6. 
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has  become  a  depository  of  the  dead ;  and  it  cannot  now  be  resumed 
by  the  heirs  of  Charles  Beatty. 

The  next  question  is  as  to  the  competency  of  the  plaintiffs  to 
maintain  the  present  suit     K  they  were  proved  to  be  the  regularly 
appointed  committee  of  a  voluntary  society  of  Lutherans,  in  actusil 
possession  of  the  premises,  and  acting  by  their  direction  to  prevent  a 
disturbance  of  that  possession,  under  circumstances  like  those  stated 
in  the  bill,  we  do  not  perceive  any  serious  objection  to  their  right  to 
maintain  the  suit.     It  is  a  case  where  no  action  at  law,  even  if  one 
could  be  brought  by  the  voluntary  society,  (which  it  would  be  diffi- 
cult to  maintain,)  would  afford  an  adequate  and  complete  remedy. 
This  is  not  the  case  of  a  mere  private  trespass,  but  a  public  nuisance, 
going  to  the  irreparable  injury  of  the  Greorgetown  congregation  of 
Lutherans.     The  property  consecrated  to  their  use  by  a  perpetual 
servitude  or  easement,  is  to  be  taken  from  them ;  the  sepulchres  of 
the  dead  are  to  be  violated ;  the  feelings  of  religion,  and  the  senti- 
ment of  natural  affection  of  the  kindred  and  Mends  of  the  deceased 
are  to  be  wounded,  and  the  memorials  erected  by  piety  or  love  to  the 
memory  of  the  good,  are  to  be  removed,  so  as  to  leave  no  trace  of 
the  last  home  of  their  ancestry  to  those  who  may  visit  the  spot  ir 
future  generations.     It  cannot  be  that  such  acts  are  to  be 
•  redressed  by  the  ordinary  process  of  law.     The  remedy  [  *  585  J 
must  be  sought,  if  at  all,  in  the  protecting  power  of  a  court 
of  chancery ;  operating  by  its  injunction  to  preserve  the  repose  of 
the  ashes  of  the  dead,  and  the  religious  sensibilities  of  the  living. 

The  only  difficulty  is,  whether  the  plaintiffs  have  shown  in  them- 
selves  a  sufficient  authority,  since  it  is  not  evidenced  by  any  formal 
vote  or  Writing.  If  it  were  necessary  te  decide  the  case  on  this  point, 
we  should  incline  to  think  that,  under  all  the  circumstances,  it  might 
be  fairly  presumed.  But  it  is  not  necessary  to  decide  the  case  on  this 
point,  because  we  think  it  one  of  those  cases  in  which  certain 
persons  belonging  to  a  voluntary  society,  and  having  a  common 
interest,  may  sue  in  behalf  of  themselves  and  others  having  the  Uke 
interest,  as  part  of  the  same  society,  for  purposes  common  to  all,  and 
beneficial  to  alL  Thus,  some  of  the  parishioners  may  sue  a  parson 
to  establish  a  general  modus,  without  joining  all ;  and  some  of  the 
members  of  a  voluntary  society  or  company,  when  the  parties  are 
very  numerous,  may  sue  for  an  account  against  others  without  join- 
ing alL     Cooper's  Eq.  Plead.  40,  41 ;  Mitf.  Plead.  145. 

And,  upon  the  whole,  we  are  of  opinion  that  the  decree  of  the 
circuit  court  ought  to  be  affirmed,  with  costs. 

6  P.  431 ;  17  H.  369. 
VOL,   VIII.  19 
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William  S,  Buoknbr,  a  citizen  of  New  York,  v.  Finley  and  Van 

Lear,  citizens  of  the  State  of  Maryland* 

2.  P.  586.  ' 

A  bill  of  exchange  drawn  in  one  State  upon  a  person  in  another  State,  and  payable  in 
the  latter  State,  is  a  foreign  bill  within  the  meaning  of  the  1 1th  section  of  the  Judiciary 
Act  (1  Stats,  at  Large,  78);  and  if  its  holder  is  competent  to  sne  the  defendant  in  a 
circuit  courts  it  is  of  no  importance  that  the  original  payee  was  not  thus  competent. 

The  case  is  stated  in  the  opinion  of  the  court. 
Hoffman^  for  the  defendants.     No  counsel  contra. 

[  ^589  ]     Washington,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  assumpsit^  founded  on  a  bill  of  exchange 
drawn  at  Baltimore,  in  the  State  of  Maryland,  upon  Stephen  Dever, 
at  New  Orleans,  in  favor  of  R.  L.  Colt,  a  citizen  of  Maryland,  who 
indorsed  the  same  to  the  plaintiff,  a  citizen  of  New  York.  The 
action  was  brought  in  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland ;  and  upon  a  case  agreed,  stating  the  above 
facts,  the  judges  of  that  court  were  divided  in  opinion  whether  they 
could  entertain  jurisdiction  of  the  cause  upon  the  ground  insisted 
upon  by  the  defendants'  counsel,  that  the  bill  was  to  be  considered  as 
inland.  The  difficulty  which  occasioned  the  adjournment  of  the 
cause  to  this  court,  is  produced  by  the  11th  section  of  the  Judiciary 
Act  of  1789,  which  declares  that  no  'district  or  circuit 
[  *  690  ]  court  shall  have  "  cognizance  of  *  any  suit  to  recover  the 
contents  of  any  promissory  note  or  other  chose  in  action 
in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents,  if  no  assignment  had  been 
made  except  in  cases  of  foreign  bills  of  exchange.'' 

The  only  question  is,  whether  the  bill  on  which  the  suit  is  founded 
is  to  be  considered  a  foreign  bill  of  exchange. 

It  is  to  be  regretted  that  so  little  aid  in  determining  this  question 
is  to  be  obtained  &om  decided  cases,  either  in  England  or  in  the 
United  States. 

Sir  William  Blackstone,  in  his  commentaries,  (vol.  2. 467,)  distifi- 
guishes  foreign  from  inland  bills,  by  defining  the  former  as  bills  drawn 
by  a  merchant  residing  abroad,  upon  his  correspondent  in  England,  or 
vice  versa;  and  the  latter  as  those  drawn  by  one  person  on  another 
when  both  drawer  and  drawee  reside  within  the  same  kingdom. 
Chitty,  p.  16,  and  the  other  writers  (Bayley,  Kyd,)  on  bills  of  ex- 
change  are  to  the  same  effect ;  and  all  of  them  agree  that,  until  the 
statutes  of  8  and  9  W.  IIL  c  17,  and  3  &  4  Anne,  c.  9,  which 
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placed  these  two  kinds  of  bills  upon  the  same  footing,  and  subjected 
inland  bills  to  the  same  law  and  custom  of  merchants  which  gov 
erned  foreign  bills,  the  latter  were  much  more  regarded  in  the  eye  of 
the  law  than  the  former,  a^  being  thought  of  more  public  concern  in 
the  advancement  of  trade  and  commerce. 

Applying  this  definition  to  the  political  character  of  the  several 
States  of  this  Union  in  relation  to  each  other,  we  are  all  clearly  of 
opinion  that  bills  drawn  in  one  of  these  States,  upon  persons  living  in 
any  other  of  them,  partake  of  the  character  of  foreign  bills,  and  ought 
so  to  be  treated ;  for  all  national  purposes  embraced  by  the  federal 
constitution,  the  States  and  the  citizens  thereof  are  one,  united  under 
the  same  sovereign  authority,  and  governed  by  the  same  laws.  In 
all  other  respects  the  States  are  necessarily  foreign  to  and  indepen- 
dent of  each  other.  Their  constitutions  and  forins  of  government 
being,  although  republican,  altogether  different,  as  are  their 
laws  and  institutions.  This  sentiment  *  was  expressed,  with  [  *  591  ] 
great  force,  by  the  president  of  ■  the  court  of  appeals  of 
Virginia,  in  the  case  of  Warder  v.  Arell,  2  Wash.  298,  where  he 
states  that,  in  cases  of  contracts,  the  laws  of  a  foreign  country  where 
the  contract  was  made  must  govern,  and  then  adds  as  follows :  ^'  The 
same  principle  applies,  though  with  no  greater  force,  to  the  different 
States  of  America ;  for,  though  they  form  a  confederated  govern- 
ment, yet  the  several  States  retain  their  individual  sovereignties,  and, 
with  respect  to  their  municipal  regulations,  are  to  each  other  foreign." 

This  character  of  the  laws  of  one  State  in  relation  to  the  others,  is 
strongly  exemplified  in  the  particular  subject  under  consideration, 
which  is  governed,  as  to  the  necessity  of  protest  and  rate  of  damages, 
by  different  rules  in  the  different  States.  In  none  of  these  laws, 
however,  so  far  as  we  can  discover  from  Griffith's  Law  Register,  to 
which  we  were  referred  by  the  counsel,  except  those  of  Virginia,  are 
bills  drawn  in  one  State  upon  another  designated  as  inland,  although 
the  damages  allowed  upon  pro^sted  bills  of  that  description  are 
generally,  and  with  great  propriety,  lower  than  upon  bills  drawn  upon 
a  country  foreign  to  the  United  Btates,  since  the  disappointment  and 
injury  to  the  holder  must  always  be  greater  in  the  latter  than  in  the 
former  case.  It  is  for  the  same  reason,  no  doubt,  that,  by  the  laws 
of  most  of  the  States,  bills  drawn  in  and  upon  the  same  State,  and 
protested,  are  either  exempt  'firom  damages  altogether,  or  the  rate  is 
lower  upon  them  than  upon  bills  drawn  on  some  other  of  the  States. 

The  only  case  which  was  cited  at  the  bar,  or  which  has  come  to 
our  knowledge,  to  show  that  a  biU  drawn  iu  one  State  upon  a  person 
in  any  other  of  the  States  is  an  inland  bill,  is  that  of  Miller  v.  Hack- 
ley,  5  Johns.  375.     Alluding  to  this  case,  in  the  third  volume  of  his 
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Commentaxies,  p.  63,  in  a  note,  Chancellor  Kent  remarks  very  truly, 
that  the  opinion  was  not  given  on  the  point  on  which  the  decision 
rested;  and  he  adds  that  it  was  rather  the  opinion  of  Mr.  Justice  Van 
Ness  than  that  of  the  court     It  is  not  unlikely,  besides,  that  that 

opinion  was,  in  no  small  degree,  influenced  by  what  is  said 
[  *  592  ]  by  Judge  Tucker,  in  a  note  to  2  Black.  Com.  *  467,  which 

was  much  relied  upon  by  one  of  the  counsel  in  the  argu- 
ment, where  the  author  would  appear  to  define  an  inland  bill  as  being 
one  drawn  by  a  person  residing  in  one  State  on  another  within  the 
United  States.  He  is  so  understood  by  Chancellor  Kent,  in  the  pas- 
sage which  has  been  referred  to;  but  this  is  undoubtedly  a  mistake, 
as  the  note  manifestly  refers  to  the  laws  of  Virginia ;  and  bv  an  act  of 
that  State  passed  on  the  28th  of  December,  1795,  it  is  expressly  de- 
clared that  aU  bills  of  exchange  drawn  by  any  person  residing  in  that 
State  on  a  person  in  the  United  States,  shall  be  considered,  in  all 
cases,  as  inland  billsi.  The  case  of  Miller  v.  Hackley,  therefore,  can 
hardly  be  considered  as  an  authority  for  the  position  which  it  was 
intended  to  maintain.  We  think  it  cannot  be  so  considered  by  'the 
courts  of  New  York,  since  the  principle  supposed  to  be  decided  in 
that  case  would  seem  to  be  directly  at  variance  with  the  uniform  de- 
cisions of  the  same  courts  upon  the  subject  of  judgments  rendered  in 
the  tribunals  of  the  sister  States.  In  the  case  of  Hitchcock  v.  Aicken, 
1  Caines,  460,  all  the  judges  seem  to  have  treated  those  judgments  as 
foreign  in  the  courts  of  New  York ;  and  the  only  point  of  diflerence  be- 
tween them  grew  out  of  the  construction  of  the  iSt  section  of  the  4th 
article  of  the  Constitution  of  the  United  States,  and  the  act  of  congress 
of  the  2Gth  of  May,  1790,'  respecting  the  effect  of  those  judgments, 
and  the  credit  to  be  given  to  them  in  the  courts  of  the  sister  States. 

It  would  seem  from  a  note  to  the  case  of  Bartlett  v.  Knight,  1  Mass. 
410,  where  a  collection  of  state  decisions  on  the  same  subject  is  given, 
that  these  judgments  had  generally,  if  not  universally,  been  considered 
as  foreign  by  the  comrts  of  many  of  the  States.  If  this  be  so,  it  is  diffi- 
cult to  understand  upon  what  principle  bills  of  exchange,  drawn  in  one 
State  upon  another  State,  can  be  considered  as  inland ;  unless  in  a 
State  where  they  are  declared  to  be  such  by  a  statute  of  that  State. 
It  has  not  been  our  good  fortune  to  see  the  case  of  Duncan  v. 
Course,  1  S.  Carolina  Const.  R.  100;  but  the  note  above  referred  to 

in  3  Kent's  Com.  informs  us,  that  it  decides  that  bills  of 
[  *  593  ]  this  description  are  to  be  *  considered  in  the  light  of  foreign 

bills ;  and  the  learned  commentator  concludes,  upon  the 
whole,  and  principally  upon  the  ground  of  the  decision  just  quoted, 
that  the  weight  of  American  authority  is  on  that  side. 

1  Stats,  at  Large,  1 22. 
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That  it  is  so,  in  respect  to  the  necessity  of  protesting  bills  of  that 
description,  was  not  very  strenuously  controverted  by  the  counsel  for 
the  defendant.  But  he  insists  that,  under  a  just  construction  of  the 
11th  section  of  the  Judiciary  Act,  concerning  the  jurisdiction  of  the 
federal  courts,  these  bills  ought  to  be  considered  and  treated  as  in- 
land. The  argument  is,  that  the  mischief  intended  to  be  remedied 
by  the  provisions  in  the  latter  part  of  that  section,  by  the  assignment 
of  promissory  notes  and  other  choses  in  action^  is  the  same  in  relation 
to  bills  of  exchange  of  the  character  under  consideration. 

We  are  of  a  different  opinion.  The  policy  w^hich  probably  dictated 
this  provision  in  the  above  section  was  to  prevent  frauds  upon  the 
jurisdiction  of  those  courts  by  pretended  assignments  of  bonds,  notes, 
and  bills  of  exchange  strictly  inland ;  and  as  these  evidences  of  debt 
generally  concern  the  internal  negotiations  of  the  inhabitants  of  the 
same  State,  and  would  seldom  find  their  way  fairly  into  the  hands  of 
persons  residing  in  another  State,  the  prohibition  as  to  them  would 
impose  a  very  trifling  restriction,  if  any,  upon  the  commercial  inter- 
course of  the  different  States  with  each  other.  It  is  quite  otherwise 
as  to  bills  drawn  in  one  State  upon  another.  They  answer  all  the 
purposes  of  remittances,  and  of  commercial  facilities,  equally  with 
bills  drawn  upon  other  countries,  or  vice  versd ;  and  if  a  choice  of 
jurisdiction  be  important  to  the  credit  of  bills  of  the  latter  class, 
which  it  undoubtedly  is,  it  must  be  equally  so  to  that  of  the  former. 

Nor  does  the  reason  for  restraining  the  transfer  of  other  choses  in 
action  apply  to  bills  of  exchange  of  this  description,  which,  from  their 
commercial  character,  might  be  expected  to  pass  fairly  into  the  hands 
of  persons  residing  in  the  different  States  of  the  Union.  We  con- 
clude, upon  the  whole,  that  in  no  point  of  view  ought  they  to  bo 
considered  otherwise  than  as  foreign  bills. 

•  This  cause  came  on  to  be  heard  on  the  transcript  of  the  [  *  594  ] 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  and  on  the  questions  and  points  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and  which 
were  certified  to  this  court  for  its  opinion,  and  was  argued  by  coun- 
sel ;  on  consideration  whereof,  it  is  the  opinion  of  this  court  that  the 
bill  of  exchange  on  which  this  action  is  brought,  ought  to  be  consid- 
ered as  a  foreign  bill  within  the  meaning  of  the  11th  section  of  the 
Judiciary  Act  of  the  24th  of  September,  1787,  and  that  the  said  cir- 
cuit court  has  jurisdiction  of  this  cause ;  whereupon  it  is  considered, 
ordered,  and  adjudged  by  this  court,  that  it  be  certified  to  the  said 
circuit  court  for  the  district  of  Maryland,  that  the  bill  of  exchange  on  • 
which  this  action  is  brought  ought  to  be  considered  as  a  foreign  bill, 
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within  the  meaning  of  the  11th  section  of  the  Judiciary  Act  of  the 
24th  of  September,  1787,  and  that  that  court  has  jurisdiction  of  the 
cause. 

5  P.  1  •  10  P.  572;  12  P.  32,  657}  13  P.  519. 


English,  Smith,  Mackall,  and  Hoffman,  Appellants,  v,  Catharine 
Foxall,  Appellee.  English,  Smith,  Mackall,  Hoffman,  IVFKen- 
NEY,  and  others.  Appellants,  v.  Catharine  Foxall,  Appellee. 

2  P.  595. 

Under  a  direction  in  a  marriage  settlement  to  invest  n  fund,  to  raise  a  jointure  for  the  in- 
tended  wife,  on  freehold  security,  in  stock  of  the  United  States  or  bank  stock,  with  her 
approbation,  she  had  a  right  to  elect  between  these  investments,  and  the  trustees  wcro 
bound  to  conform  to  her  choice. 

If  she  acted  from  mere  caprice,  or  with  a  design  to  impose  a  loss  on  the  estate,  a  court  of 
chancery  might  control  her  action. 

Vnder  a  general  prayer  for  relief,  only  relief  consistent  witli  the  case  made  in  the  bill  can  bo 
granted ;  even  where  there  is  a  cross-bill,  which  states  a  case  upon  which  more  extensivo 
relief  is  proper. 

The  case  is  stated  in  the  opinion  of  the  oonrt 

Kej/y  for  the  appellants. 

Jones^  contra. 

[  •  603  ]       *  Thompson,  J.,  delivered  the  opinion  of  the  court 

These  cases  come  before  the  court  on  appeal  from  the 
circuit  court  of  the  District  of  Columbia,  and  have'  been  argued  to- 
gether. The  first  was  a  bill  filed  by  Mrs.  Foxall  against  the  appel- 
lants, as  trustees  in  a  marriage  settlement  contract,  entered  into 
between  her  and  her  late  husband,  Henry  Foxall,  deceased.  The 
object  of  this  bill  was  to  compel  the  trustees  to  carry  into  effect  the 
marriage  contract,  according  to  her  construction  of  it,  by  separating 
$37,038  from  the  general  mass  of  her  late  husband's  estate,  and  in- 
vesting the  same  in  stock  of  the  United  States. 

The  appellants,  in  their  answer,  admit  that  they  have  received 
funds  of  the  estate  of  Henry  Foxall,  to  a  much  larger  amount  than 
the  $37,038,  but  allege  that  they  are  also  trustees  under  the  provis- 
ions of  the  will  of  Henry  Foxall,  and  have  not  invested  it  in  stock 
of  the  United  States,  because  it  could  not  be  done  without  great 
loss ;  and  that  they  considered  such  an  investment  injudicious  and 
prejudicial  to  the  estate  and  to  the  rights  of  others  interested  in  the 
residuum  of  the  estate  and  its  income.  And  they  aver  that  they  have 
securely  vested  in  real  securities  and  bank  stocks,  producing  an  inter- 
est of  six  per  cent,  the  whole  of  the  personal  estate  except  $22,64d  in 
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United  States  stock,  purchased  by  H.  Foxall  in  his  lifetime.  They 
admit  they  have  ample  funds,  and  are  willing  to  make  the  investment 
required  by  the  appellee,  if  the  construction  of  the  deed  of  settle- 
ment which  she  contends  for  should  be  deemed  by  the  court  to  be 
correct. 

With  this  answer,  and  referring  to  it,  was  filed  the  cross-bill  in  the 
second  cause,  in  which  the  trustees  in  the  marriage  settlement,  and 
Samuel  M' Kinney,  who  are  the  executors  named  in  the  will 
of  Henry  Foxall,  together  with  *  sundry  other  persons,  who  [  *  604  ] 
are  the  cestui  que  trusts  under  the  will,  are  complainants, 
and  Catharine  Foxall  defendant. 

In  this  bill,  the  appellants  set  forth  the  will  of  Henry  Foxall,  and 
aver  that  by  it  the  whole  real  and  personal  estate  of  the  testator  is 
bound  to  secure  to  the  appellee  her  annuity.  That  the  investment  in 
United  States  stock,  of  the  $37,038,  would  occasion  a  loss  in  the  in- 
come of  the  whole  estate  of  (600  or  (700  a  year,  which  would  fall, 
according  to  the  will,  upon  the  other  cestui  que  trusts.  They  deny 
the  right  of  the  appellee  to  claim  the  benefit  of  the  provision  of  the 
settlement  requiring  her  approbation  to  the  investment,  and  also  that 
of  the  will  to  make  up  the  deficiency,  and  thereby  throwing  the  loss 
of  such  investment  upon  the  residue  of  the  estate ;  averring  the  two 
provisions  to  be  inconsistent,  and  requiring  the  appellee  to  elect  be- 
tween them ;  and  praying  that  if  her  bill,  already  filed,  be  considered 
an  election  to  take  under  the  settlement,  and  the  investment  prayed 
by  her  shall  be  decreed,  that  it  may  be  further  decreed  that  she  shall 
receive  the  interest  of  the  same,  so  to  be  invested,  in  bar  of  all  claim 
upon  the  residuum  of  the  estate,  under  the  provisions  of  the  will,  for 
any  deficiency. 

The  answer  in  this  case  denies  the  inconsistency  between  the  pro- 
visions of  the  will  and  the  marriage  settlement,  and  claims  that  the 
appellee  is  entitled  to  the  benefit  of  both.  That  she  has  the  right  to 
choose  the  funds  for  investment,  and  to  look  to  the  residuum  of  the 
estate  to  make  good  the  deficiency  that  may  arise  firom  the  in- 
vestment not  producing  six  per  cent,  so  as  to  pay  her  annuity  of 
$2,222.22. 

Tlie  court  below  decreed,  in  the  first  cause,  that  the  appellants,  as 
trustees  in  the  will,  should  transfer  to  themselves,  as  trustees  in  the 
marriage  settlement,  the  sum  of  $37,038,  and  should  invest  the  same 
in  the  purchase  of  stock  of  the  United  States,  and  pay  the  dividends 
firom  time  to  time,  as  received,  to  Catharine  Foxall,  for  and  during 
the  term  of  her  life ;  and  that  the  appellants  should  make  the  invest* 
ment  of  the  said  principal  sum  jointly  in  the  names  of  themselves 
and  the  said  Catharine,  and  cause  the  trust  upon  which  the  same  is  to 
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be  invested  to  be  expressed  in  the  certificates  of  investment 
[  •605  ]  and  upon  the  books  of  the  treasury  department  And  •fur- 
ther, in  case  the  said  principal  sum  of  $37,038,  so  invested, 
should  be  found  insufficient  to  raise  and  pay  the  annuity  of  $2,222^2, 
that  the  deficiency  should  firom  time  to  time  be  made  good  out  of  the 
residuum  of  the  estate,  &c.  And  in  the  second  cause,  the  court  de- 
creed the  bill  to  be  dismissed.  From  both  these  decrees,  appeals 
have  been  brought  to  this  court 

The  two  questions  which  arise  upon  these  cases  are :  — 

1.  Whether  the  appellee,  Mrs.  Foxall,  has  a  right,  under  the  mar^ 
riage  settlement,  to  require  the  trustees  to  separate  the  $37,038  firom 
the  general  mass  of  the  estate,  and  invest  the  same  in  stock  of  the 
United  States. 

2.  If  such  investment  should  be  insufficient  to  pay  her  the  annuity 
of  $2,222.22,  has  she  a  right  to  have  the  deficiency  made  up  out  of 
the  general  estate,  either  under  the  marriage  settlement  or  under  the 
will  of  her  deceased  husband? 

The  answers  to  these  questions  will  depend  upon  the  construc- 
tion to  be  given  to  the  marriage  settlement  and  the  will  of  Henry 
Foxall. 

The  settlement  recites,  that  a  marriage  was  intended  to  be  solem- 
nized between  Henry  Foxall  and  the  appellee,  then  Catharine  Hol- 
land ;  that,  upon  the  treaty  for  such  marriage,  it  was  agreed  between 
the  said  Henry  FoxaU  and  Catharine  Holland,  that  he  should  pro- 
vide and  settle  on  her,  in  case  she  should  survive  him,  an  annual 
income  of  $2,222.22,  equal  to  £500  sterling,  in  the  nature  of  a 
jointure  for  her,  for  Ufe,  and  in  bar  of  dower,  &c  ;  and  also  reciting 
that,  in  part  performance  of  said  agreement,  the  said  Henry  Foxall 
had  made  his  bond,  in  the  penalty  of  $74,116,  to  the  trustees  named 
in  the  settlement,  to  be  void  on  payment  by  his  executors,  within  six 
months  from  his  death,  to  the  said  trustees,  of  $37,038,  with  interest 
at  six  per  cent  firom  his  decease.  It  is  then  declared  by  the  deed 
that,  in  case  the  said  Catharine  Holland  should  survive  the  said 
Henry  Foxall,  the  trustees  should  stand  possessed  of  said  bond,  and 
the  $37,038  to  be  received  by  them  upon  trust,  to  place  out  the 
same,  when  it  shall  come  into  their  hands,  at  interest  on  freehold 
securities,  or  invest  it,  or  any  part  of  it,  in  the  purchase  of 
[•606]  stock  •of  the  United  States  of  North  America,  or  bank 
stock  there,  with  the  approbation  of  said  Catharine  Hol- 
land ;  and  to  call  in  and  replace  and  reinvest  the  same,  and  the  pro- 
duce thereof,  from  time  to  time,  upon  or  in  such  securities  or  stock, 
with  the  approbation  of  the  said  Catharine  Holland ;  and  to  pay 
the  interest  and  dividends  of  said  sum,  securities,  or  stocks,  firom 
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time  to  time,  as  the  same  shall  be  received,  to  her  or  her  assigns,  or 
permit  her  or  them  to  receive  such  interest  or  dividends  for  her  life, 
for  her  separate  use. 

That  the  appellee  has  a  right  to  require  the  $37,038  to  be  sepa- 
rated from  the  general  mass  of  the  estate,  and  invested  in  funds  for 
her  use,  according  to  the  trusts  declared  in  the  marriage  settlement, 
cannot  admit  of  a  doubt. 

The  circumstance  that  the  trustees  are  also  executors  named  in 
the  will,  cannot  affect  the  rights  of  Mrs.  FoxalL  This  contract  was 
entered  into  in  the  year  1816,  long  before  the  will  was  made,  or  it 
could  be  known  who  would  be  appointed  executors ;  and,  besides,  the 
trustees  are  not  the  only  executors.  But  it  would  be  immaterial  if 
they  were.  They  are  acting  in  separate  and  distinct  capacities,  and 
are  bound  to  execute  the  respective  trusts  according  to  the  provis- 
ions of  the  marriage  settlement  and  the  will.  This  settlement  was 
accompanied  with  a  bond  given  by  H.  Foxali,  by  which  he  bound 
his  executors  to  pay  over  to  the  said  trustees  the  $37,038,  within 
six  months  from  his  death.  And  the  settlement  declares  that  the 
trustees  shall  stand  possessed  of  said  bond,  and  the  $37,038,  to 
be  received  by  them  upon  trust,  to  place  out  the  same,  when  it  shall 
come  into  their  hands,  at  interest,  &c,  in  the  manner  therein  directed. 
Whether  Mrs.  Foxali  had  a  right  to  control  the  investment  of  this 
money,  when  it  came  into  the  hands  of  the  trustees,  may  admit  of 
more  doubt. 

The  trust  declared  is,  that  the  $37,038,  when  it  shall  come  into 
the  hands  of  the  trustees,  shall  be  placed  out  at  interest  on  freehold 
security,  or  invested  in  the  purchase  of  stock  of  the  United  States 
of  North  America,  or  bank  stock  there,  with  the  approbation  of  the 
said  Catharine  Holland;  and  the  reinvestments,  when  necessary^ 
were  to  be  made  in  like  manner,  with  her  approbation ;  and 
the  interest  and  *  dividends  to  be  paid  to  her,  during  her  life,  [  *  607  ] 
for  her  separate  use. 

The  question  is  not  whether  she  is  at  present  in  danger  of  losing 
her  annuity,  nor  does  she  in  her  bill  charge  the  trustees  with  miscon- 
duct. She  is,  in  judgment  of  law,  a  purchaser  of  this  annuity ;  her 
rights  rest  in  contract ;  and  she  seeks  to  have  that  contract  carried 
into  execution*  And  whether  this  will  work  an  injury  to  third  per- 
sons or  not  cannot  control  her  rights,  secured  to  her  by  the  marriage 
settlement.  When  this  contract  was  entered  into,  there  was  no 
existing  interest  in  any  third  parties  ;  and  no  subsequent  act  of  one 
of  the  contracting  parties  can  change  the  rights  of  tlie  other.  This 
fund,  or  the  securities  or  stock  in  which  it  should  be  invested,  were, 
after  her  death,  to  be  transferred  to  the  executors  or  assigns  of  Henry 
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Foxall;  but  no  disposition  which  he  could  make  of  them  could 
abridge  the  rights  of  Mrs.  Foxall  under  the  settlement.  What,  then^ 
is  to  be  understood  by  the  stipulation,  that  the  investment  was  to  be 
made  with  her  approbation  ?  That  she  was  to  have  some  agency  in 
this  investment  cannot  be  questioned.  And  is  it  an  unreasonable 
interpretation  to  say,  that  she  was  to  have  a  controlling  agency 
within  the  limitation  prescribed  by  the  contract  ?  She  has  not  an 
arbitrary  and  unlimited  discretion.  The  investment  is  restricted  to 
three  objects :  freehold  securities,  United  States  stock,  or  bank 
stock ;  and  the  trustees  are  not  authorized  to  make  any  other  invest- 
ment. Nor  can  she  approve  or  disapprove  of  any  other.  All  such 
acts,  both  in  them  and  her,  would  be  without  authority.  She  is  the 
party  beneficially  interested  in  the  investment ;  and  it  is  fairly  to  be 
presumed  that  her  intended  husband  meant  to  leave  it  to  her  to  elect 
between  the  different  objects  of  investment  It  cannot  be  presumed 
that  she  would  withhold  her  approbation  from  all ;  and,  if  she  did, 
the  loss  would  be  her  own,  and  not  to  the  prejudice  of  any  one  else. 
It  is  very  probable  that  different  persons,  with  equally  honest  and 
upright  motives,  might  differ  in  opinion  with  respect  to  the  three 
different  modes  of  investment  pointed  out  in  the  settlement.  And 
when  that  occurs  between  Mrs.  Foxall  and  the  trustees,  one 
[  *  608  ]  *  or  the  other  party  must  yield,  and  the  contract  must  deter- 
mine their  respective  rights.  That  declares  that  the  invest- 
ment is  to  be  made  with  her  approbation  ;  which  would  seem  neces- 
sarily to  imply  that  it  could  not  be  made  without  it,  and,  at  all 
events,  not  directly  against  it.  And  such  appears  to  have  been  the 
construction  put  upon  it  by  the  trustees  themselves ;  for,  in  July,  1824, 
after  the  death  of  her  husband,  they  wrote  her  two  letters ;  one  in 
their  character  of  executors,  and  the  other  as  trustees  in  the  settle- 
ment. In  the  first  they  say :  "  The  executors  of  your  late  husband 
are  desirous  of  paying  over  to  the  trustees  of  the  marriage  settle- 
ment the  sum  of  $37,038,  according  to  the  directions  of  the  wiU.  It 
is  deemed  necessary  that  you  should  give  instructions  to  the  trustees 
named  in^the  marriage  settlement,  before  they  can  feel  themselves 
authorized  to  invest  the  money."  And  in  their  letter,  written  as 
trustees,  they  say  :  "  The  executors  are  ready  to  pay  over  the  sum 
of  $37,038  to  the  trustees  named  in  the  marriage  settlement,  for  the 
purpose  of  providing  the  annuity  secured  to  you  in  the  settlement, 
in  which  it  is  stipulated  that  we  are  to  place  it  out  at  interest  on 
freehold  security,  or  invest  it  in  the  purchase  of  stock  of  the  United 
States  of  North  America,  or  bank  stock  there,  with  the  approbation 
of  Mrs.  FoxalL  We  are,  therefore,  compelled  to  wait  for  your  in- 
Btructions." 
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In  September  following  she  answered  their  letters,  in  which  she 
says :  "  I  acquaint  you  that,  in  the  judgment  of  my  late  husband, 
according  with  my  own,  the  stock  of  the  United  States  of  North 
America  is  preferred  by  me  to  freehold  security  or  bank  stock  ;  and 
that  I  shall  approve  of  the  investment  of  the  principal  sum  in  that 
fund,  and  not  on  real  security  or  bank  stock,  and  beg  it  may  be  so 
invested."  We  think  the  trustees  were  bound  to  make  the  invest- 
ment according  to  this  request;  that  it  was  a  right  secured  to  her 
tinder  the  marriage  settlement. 

We  will  not  say  but  that  a  state  of  things  might  exist  in  which  a 
court  of  chancery  would  be  authorized  to  control  her  election  ;  as  if 
Bhe  should  act  from  mere  caprice,  and  with  a  manifest  pur- 
pose of  throwing  a  loss  upon  the  residuum  *  of  the  estate.  [  *  609  ] 
But  there  is  nothing  in  this  case  to  warrant  such  an  impu- 
tation against  her.  And  it  is  not  very  certain  that  she  even  erred  in 
judgment,  if  she  had  herself  to  sustain  the  loss.  The  object  of  the 
settlement  was  to  give  her  a  certain,  safe,  and  secure  income ;  and  it 
was  not  unreasonable  for  her  to  place  more  confidence  in  govern- 
ment stock  than  in  mortgages,  where  it  is  well  known  there  is  less 
punctuality  in  the  payment  of  interest ;  or  in  bank  stock,  with  the 
hazard  of  insolvency.  She  acted,  as  she  states  in  her  letter  to  the 
trustees,  according  to  the  judgment  of  her  late  husband  ;  and  which, 
no  doubt,  had  great  influence  with  her  in  preferring  such  investment 
And  the  sincerity  of  his  advice  is  manifest  from  the  circumstance 
that  he  left,  as  a  part  of  his  estate,  upwards  of  $32,000  in  United 
States  stocks. 

2.  The  next  inquiry  is,  whether  if  the  investment  of  the  $37,038 
in  stock  of  the  United  States  should  be  insufficient  to  raise  the 
annuity  of  $2,222.22,  the  deficiency  is  chargeable  upon  the  residuum 
of  the  estate. 

In  determining  this  question,  it  is  unnecessary  to  say  how  it  would 
stand  if  the  claim  rested  entirely  upon  the  marriage  settlement. 

The  provision  intended  to  be  made  for  Mrs.  Foxall,  was  clearly  an 
annuity ;  and  where  that  is  the  nature  of  the  settlement,  the  cases 
in  the  books  are  very  strong  to  show  how  far  courts  of  equity  will 
go  to  guard  against  any  deficiency.  But  in  the  present  case  the  will 
of  Henry  Foxall  puts  that  question  at  rest. 

This  will  bears  date  the  12th  of  April,  1823,  the  first  part  of  which 
is  as  follows  :  "  I  do  hereby  ratify  and  confirm,  in  every  respect,  the 
settlement  made  upon  my  marriage  with  my  dear  wife  Catharine, 
and  do  direct  the  provisions  and  trusts  of  the  same,  and  the  condi-* 
tions  of  the  bond  entered  into  by  me  upon  my  said  marriage,  to  be 
faithfully  performed.    I  do  farther  direct  that  if  the  sum  of  $37,038 
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secured  to  be  paid  to  the  trustees  of  said  settlement,  should  at  any 

time,  and  from  time  to  time,  be  found  insufficient  to  raise  within 

these  United  States,  and  bring  into  the  hands  of  the  said  trustees 

of  said  settlement,  there,  the  clear  annual  sum  of  $2,222.22, 

[  •  610  ]  *  the  annuity  secured  to  be  paid  to  my  said  wife  by  the  said 

settlement;  then  and  in  such  case,  the  trustees  of  this  my  will, 

do  and  shall  from  time  to  time  transfer  to  themselves  as  trustees  of 

«aid  settlement,  and  out  of  the  residuum  of  my  estate,  such  sum  or 

sums  of  money  as  may  from  time  to  time  be  found  necessary,  to 

make  up  any  deficiency  there  may  happen  to  be  between  the  current 

amount  of  the  interest  and  produce  of  said  principal  sum,  and  the 

amount  of  said  annuity ;  so  as  that  in  no  event,  less  than  the  said 

.sum  of  $2,222.22  shall  be  annually  raised  for  my  said  wife  or  for  her 

benefit  within  the  United  States." 

It  is  difficult  to  conceive  how  a  more  ample  provision  could  have 
been  made,  to  secure  to  the  appellee  the  full  amount  of  her  annuity, 
and  is  a  strong  corroboration  of  what  she  stated  to  the  trustees,  that 
in  selecting  United  States  stock  for  the  investment,  she  acted  in 
accordance  with  the  judgment  of  her  late  husband.  For  it  is  admit- 
ted that  when  the  will  was  made,  government  stock  was  above  par, 
and  that  the  stock  of  the  local  banks  of  the  District  of  Columbia 
might  be  so  purchased  as  to  pay  six  per  cent,  interest,  and  that  this 
was  known  to  the  testator,  H.  FoxaU.  A  deficiency  must  therefore 
necessarily  arise  from  an  investment  in  government  stock,  but  not 
from  an  investment  in  bank  stock ;  and  his  being  so  very  particular 
in  providing  by  his  will  for  a  deficiency,  shows  he  had  reasons  to 
believe  it  would  occur. 

It  has  been  urged  by  the  appellants'  counsel  that  the  provisions 
of  the  deed  of  settlement  and  of  the  will  are  inconsistent ;  and  that 
the  appellee  is  not  entitled  to  the  benefit  of  both,  but  must  make  her 
election  between  them.  That  she  cannot  choose  the  fund  for  invest- 
ment under  the  deed,  and  throw  the  loss  from  such  investment  upon 
others  under  the  will. 

It  is  not  perceived  how  this  can  in  any  sense  be  considered  a  case 
for  election.  There  is  no  inconsistency  whatever  between  the  two 
provisions.  The  will  expressly  refers  to  and  confirms  the  settlement, 
and  provides  for  any  deficiency  that  might  occur,  by  reason  of  an 
investment  that  would  not  raise  the  stipulated  annuity. 
[  *611  ]  There  is  nothing  in  *the  will  affording  the  least  color  for 
the  conclusion  that  the  testator  intended  any  provision 
therein  made  for  his  widow  should  be  in  satisfaction  of  the  settle- 
ment ;  but  clearly,  as  an  accumulated  bounty  over  and  above  it. 

Again,  it  is  said  the  will  only  authorizes  payment  of  the  deficiency, 
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when  the  funds  shall  be  found  insufficient  to  raise  within  the  United 
States  the  clear  income  of  $2,222.22 ;  and  that  the  proofs  taken  in 
the  cause  show  that  the  funds  are  sufficient,  and  are  now  so  invested 
as  to  produce  that  sum.  The  answer  to  this  objection  is  given  in 
the  examination  of  the  first  point,  that  such  investment  was  not 
authorized  under  the  marriage  settlement,  it  having  been  made  with- 
out the  approbation  of  the  appellee,  and  directly  against  her  instruc- 
iions.  We  are  accordingly  of  opinion  that  the  appellee  has  a  right 
to  claim  of  the  trustees  in  the  marriage  settlement,  by  virtue  of  the 
will  of  her  deceased  husband,  out  of  the  residuum  of  his  estate, 
whatever  the  annual  amount  of  the  product  of  $37,038,  invested  in 
stock  of  the  United  States,  shall  firom  time  to  time  fall  short  of  the 
annuity  of  $2,222.22,  secured  to  her  in  the  marriage  settlement. 

The  merits  are  therefore  with  the  appellee  in  both  cases,  and  the 
only  difficulty  presented  is,  as  to  the  forms  of  the  decree  in  the  first 
cause. 

The  bUl  in  that  case,  filed  by  Mrs.  Foxall,  is  founded  altogether 
upon  the  marriage  settlement.  It  prays  a  discovery  as  to  the  situa- 
tion of  the  fund  of  $37,038,  and  that  the  whole  of  it  may  be  invested 
in  stock  of  the  United  States,  and  concludes  with  a  prayer  for  general 
relief;  but  sets  up  no  claim  under  the  will  for  any  deficiency. 

It  is  in  the  cross-bill  that  the  question  in  relation  to  the  deficiency 
arises,  under  the  will.  This  bill  was  filed  for  the  purpose  of  com- 
pelling Mrs.  Foxall  to  elect  between  the  provisions  of  the  marriage 
settlement  and  those  of  the  will.  The  appellants,  in  their  answer  to 
the  first  bill,  refer  to  the  cross-bill  and  the  will  set  out  therein,  and 
pray  that  they  may  be  taken  as  a  part  of  their  answer,  and  that  the 
two  causes  may  be  heard  and  determined  together.  They  are,  how- 
ever, two  distinct  causes,  with  additional  parties  in  the 
*  cross-bill,  and  require  separate  decrees.  The  decree  as  to  [  *  612  ] 
the  deficiency,  cannot  be  sustained,  unless  it  can  be  done 
under  the  prayer  for  general  relief.  There  is  no  doubt,  but  that  un- 
der the  general  prayer,  other  relief  may  be  granted  than  that  which 
is  particularly  prayed  for.  But  such  relief  must  be  agreeable  to  the 
case  made  by  the  bill;  and  there  is  nothing  in  the  first  bill  to  sustain 
the  particular  relief  granted  as  to  the  deficiency.  This  part  of  the 
decree  must  therefore  be  reversed.  The  residue  is  affirmed,  omitting 
the  name  of  Mrs.  Foxall  in  the  investment  directed  to  be  made. 
There  is  nothing  in  the  marriage  settlement  which  entitles  her  to 
be  joined  with  the  trustees  in  the  investment. 

In  the  other  cause,  the  decree  dismissing  the  bill  is  afiirmed* 

In  the  first  case  the  following  decree  was  rendered. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
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from  the  circuit  court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  this  court  is  of  opinion  that 
the  decree  of  the  said  circuit  court  in  this  cause  is  erroneous  in  this : 
that  there  is  nothing  in  the  first  bill  to  sustain  the  particular  relief 
granted  as  to  the  deficiency ;  whereupon  it  is  considered,  ordered, 
and  decreed  by  this  court,  that  the  decree  of  the  said  circuit  court, 
so  far  as  it  grants  the  particular  relief  as  to  the  deficiency  in  this 
cause  be  and  the  same  is  hereby  reversed  and  annulled ;  and  that 
the  residue  of  said  decree  in  all  things  else  be  and  the  same  is  hereby 
affirmed,  omitting  the  name  of  Mrs.  Foxall  in  the  investment  directed 
to  be  made ;  and  that  the  cause  be  and  the  same  is  hereby  remanded 
to  the  said  circuit  court  for  further  proceedings  to  be  had  therein, 
according  to  law  and  justice. 

10  P.  177;  17  H.  447. 


Anthony  Taurin  Chirac  and  others.  Plaintiffs  in  Error,  t;.  George 

Reineckbr,  Defendant  in  Error. 

2  P.  613. 

J  only  one  plat  in  a  book  of  sunreys  has  been  anthenticatod,  a  party  cannot  put  another  plat 
in  evidence,  merely  because  it  is  in  the  same  book. 

Upon  a  question  of  pedigree,  the  contents  of  lost  depositions  stated  in  a  bill  of  exceptions, 
taken  between  the  same  parties  or  their  privies,  on  a  former  trial,  may  be  read  in  evi- 
dence. 

The  record  of  a  former  recovery  in  ejectment  is  prima  fade  evidence  of  the  title  and  posses- 
sion of  the  plaintiiF,  as  against  one  who,  though  not  a  nominal  party  on  that  record,  really 
defended  the  action  as  landlord. 

Where  mere  presumptive  evidence  has  been  given,  the  jury  must  pass  upon  it. 

Without  some  evidence  upon  a  point,  the  court  should  not  give  an  instruction  concerning  it. 

No  merely  speculative  question  should  bo  decided. 

To  establish  collateral  heirship,  it  must  be  proved,  not  only  that  the  ancestor  is  dead,  but 
that  he  died  without  issue.    The  burden,  as  to  both  facts,  is  on  the  claimant. 

The  case  is  stated  in  the  opinion  of  the  court 

Hoffman  and  Mayer^  for  the  plaintiffs. 

Wirt^  (attorney-general,)  contra. 

[  •  617  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  from  the  circuit  court  of  the  district 
of  Maryland.  The  original  suit  was  an  action  for  mesne  profits, 
brought  by  the  plaintiffs  in  error  against  Reinecker,  and  is  the  same 
cause  which  came  before  this  court,  and  is  reported  in  11  W.  280. 
The  cause  now  comes  again  before  this  court  upon  certain  bills  of 
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exceptions,  taken  by  the  plaintiffs  in  error,  at  the  new  trial  had  undex 
(he  mandate  issued  upon  the  former  judgment  of  reversal. 

Without  going  at  large  into  the  facts  as  they  came  formerly  before 
us,  it  is  sufficient  to  state  that  the  action  is  for  taking  the  mesne 
profits  of  a  certain  parcel  of  land  lying  in  a  part  of  Baltimore,  called 
Howard's  late  addition  to  Baltimore  town,  and  is  designated  as  lot 
No.  802  in  that  addition.  Before  the  commencement  of  this  suit,  a 
recovery  of  the  same  premises  was  had  in  ejectment  by  the  same 
plaintiffs,  (the  husband  of  one  of  them  being  now  added 
as  •  a  party,)  as  lessors,  against  one  John  C.  F.  Chirac,  who  [  *  618  ] 
was  admitted  upon  his  prayer  as  landlord  to  defend  the 
premises.  The  record  of  that  recovery  was  offered  in  evidence  at 
the  former  trial  against  Reinecker,  and  rejected  by  the  court ;  and 
that  rejection  constituted  one  of  the  grounds  of  the  reversal. 

At  the  new  trial,  after  the  introduction  of  certain  evidence,  which 
will  be  hereafter  stated,  the  plaintiflb  offered  the  same  record  in  evi- 
dence, including  the  execution  of  the  writ  of  possession  and  other 
proceedings  in  the  same  cause,  to  the  admissibility  of  which,  as  evi- 
dence of  the  plaintiffs'  possession,  the  defendant's  counsel  did  not 
object,  but  did  object  to  it  as  evidence  of  the  plaintiffs'  title  to  the 
property.  The  court,  however,  admitted  the  record  as  primd  facie 
evidence  of  the  plaintiffs'  title,  and  thereupon  the  defendant  filed  an 
exception,  which,  however,  is  not  now  before  this  court. 

The  evidence  alluded  to  consisted  of  the  testimony  of  witnesses  to 
establish  the  facts  that  Reinecker  had  received,  as  landlord,  the  rents 
of  the  premises  during  the  period  sued  for;  that  he  exercised  the 
rights  of  ownership  over  the  same ;  that  he  was,  at  the  time  of  the 
ejectment  brought,  the  real  landlord,  and  had  notice  of  the  suit,  em- 
ployed counsel  to  defend  it,  and  was,  in  fact,  the  substantial  litigant 
party  ;  and  that  he  derived  his  title  to  the  premises  under  the  defend- 
ant in  ejectment,  John  C.  F.  Chirac,  by  intermediate  conveyances 
executed  before  the  ejectment.  The  evidence  further  established  a 
strict  deduction  of  title  by  mesne  conveyances  of  the  lot  in  ques- 
tion down  to  John  Baptist  Chirac,  (the  intestate,)  under  whom  the 
plaintiffs  claimed  the  same  as  heirs. 

The  plaintiffs  then  proved  by  a  surveyor  that  he  had  surveyed 
most  of  the  lines  and  streets  in  Howard's  late  addition  to  Baltimore 
town,  in  1782,  according  to  the  official  plot  and  location  thereon  in 
the  mayor's  office ;  (which  plot  was  also  then  given  in  evidence  by 
the  plaintiffs  to  the  jury ;)  that  he  had  run  the  lines  of  Lun's  lot| 
according  to  the  patent  or  certificate  thereof,  and  that  the 
premises  described  *in  the  plaintiffs'  declaration  and  in  the  [  *  619  ] 
writ  of  possession  were  in  Lun's  lot,  and  also  within  the 
said  addition,  and  were  known  as  lot  802,  &c 
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The  plaintifls,  after  having  given  in  evidence  the  plot  aforesaid, 
apon  which  was  located  lot  No.  802,  and  Walnut  street,  then  gave 
in  evidence,  from  the  original  book  of  entry  and  record  in  the 
mayor's  office,  certain  proceedings,  condemning  Walnut  street  to  be 
shut  up,  and  ordering  that  each  person  interested  by  having  lots  in 
the  street,  be  entitled  to  one  half  of  such  street  on  each  side,  &c. 

The  defendant  then  offered  in  evidence  another  plot  in  the  same 
volume  of  city  plots,  being  a  plot  of  Howard's  addition  to  Baltimore, 
in  1766,  in  order  to  show  that  the  whole  of  Walnut  street  was  con- 
tained within  such  last-mentioned  addition,  already  read  in  evidence, 
to  the  admission  of  which  the  plaintifl's  objected,  but  the  court  over^ 
ruled  the  objection  and  permitted  the  plot  to  go  to  the  jury. 

The  admission  of  this  evidence  constitutes  the  first  exception  of 
the  plaintiffs.  It  is  in  the  first  place  said  that  it  was  not  proper  evi* 
dence  against  the  plaintifis,  after  the  recovery  in  ejectment,  even  if 
the  plot  in  question  had  been  duly  authenticated.  But,  at  all  events, 
it  is  contended  that  it  is  not  per  se  evidence,  merely  firom  the  fact 
that  it  is  found  in  a  volume  of  city  plots,  which  contained  the  gen- 
eral plot  already  in  evidence,  and  which  had  been  specially  authenti* 
cated  by  the  surveyor.  We  are  of  opinion  that  this  last  objection  is 
well  founded.  The  book  itself  had  not  been  authenticated  as  a 
book  of  public  plots  regularly  made ;  but  a  single  plot  only  in  the 
volume  had  been  authenticated.  The  whole  volume,  therefore,  was 
not  in  evidence ;  and  if  the  defendant  meant  to  use  any  other  plot, 
it  was  his  duty  to  establish  it  as  evidence  by  competent  proofs  of  its 
particular  authenticity. 

The  other  objection  assigned  for  rejection  of  it  admits  of  more 
doubt.  It  is  said  that  the  effect  of  this  evidence  would  be  to  estab- 
lish that  John  B.  Chirac,  (the  intestate,)  had  no  title  to  a  certain  por» 
tion  of  the  land  recovered  in  the  ejectment.  Unless  the  defendant 
was  absolutely  concluded  by  the  judgment  in  that  suit,  he  was  cer- 
tainly at  liberty  to  dispute  any  part  of  that  title.  And,  if 
[  •  620  ]  it  were  material  for  the  *  plaintiffs  to  prove  the  actual  loca^ 
tion  of  the  lot  802,  and  Walnut  street,  in  Howard's  late 
addition  in  1782,  no  reason  occurs  to  us  why  the  defendant  was  not 
at  liberty  to  disprove  the  fact,  by  showing  that  Walnut  street  was  in 
Howard's  former  addition,  in  1766.  It  is  merely  evidence  to  rebut 
other  parol  evidence  of  the  plaintiffs  as  to  the  location. 

The  plaintiffs  then  further  read  in  evidence  the  depositions  of  cer- 
tain witnesses  in  France,  taken  under  a  commission  to  establish  their 
pedigree.  The  testimony  was  to  this  effect :  that  J.  B.  Chirac,  the 
father  of  the  intestate,  had  three  wives ;  that  by  his  second  wife  he 
had  two  sons,  the  intestate  and  one  Grabriel  B.  B.  Chirac ;  that  the 
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intestate  died  in  1799;  that  his  brother,  Gabriel,  left  France,  and 
went  to  the  islands.  One  of  the  witnesses  said  he  died  in  the  islands. 
Another  witness  stated  that,  before  1797,  she  resided  in  St.  Domingo 
and  lived  on  a  plantation  near  that  of  J.  B.  Chirac,  (the  intestate ;) 
that  she  heard  in  St.  Domingo  that  his  brother  came  to  the  intes- 
tate's residence  there,  and  it  was  publicly  reported  in  the  neighbor- 
hood that  the  said  brother  had  died;  that  she  heard  this  at  the  house 
of  a  friend  where  the  intestate  visited,  and  heard  it  very  often,  and 
that  it  was  generally  stated  as  a  fact ;  that  she  never  saw  the  brother, 
and  never  heard  that  he  was  married,  and  never  heard  of  him  as  be- 
ing alive  since  the  report  of  his  death ;  that  she  is  no  relation  of  the 
family,  and  never  was  at  the  intestate's  house  while  he  was  at  St 
Domingo,  and  did  not  know  or  believe  that  there  were  any  ladies 
living  there  when  the  brother  died. 

The  plaintiffs  then  offered  ta  prove  that  the  original  commission 
for  taking  the  testimony  issued  in  the  said  ejectment  cause,  with  the 
depositions  taken  under  the  same,  were  lost ;  and  then  offered  to 
read  to  the  jury  the  bill  of  exceptions,  contained  in  the  record  afore- 
said, in  order  to  show  the  pedigree  of  the  plaintiff's  family.  But  the 
court  refused  to  allow  the  SEune  to  be  read  in  evidence  to  the  jury. 
This  refusal  constitutes  the  second  exception  of  the  plaintiffs.  The 
bill  of  exceptions  so  rejected  was  taken  by  the  plaintiffs,  and  did  not 
refer  to  any  depositions ;  but  it  stated  that  the  plaintiffs 
gave  in  evidence  to  the  jury  that  the  intestate  was  *  a  native  [  *  621  ] 
of  France ;  that  the  lessors  of  the  plaintiffs  (naming  them) 
were  the  brothers  and  sisters,  and  grandniece,  &c.,  of  the  intestate, 
&c. ;  "  and  that  neither  the  father  nor  mother,  nor  any  brother  or 
sister  of  the  whole  blood  of  the  said  intestate,  nor  their  issue  or  de- 
scendants, were  living  at  the  time  of  his  death." 

Upon  consideration,  we  are  of  opinion  that,  under  the  circum- 
stances of  this  case,  the  evidence  was  admissible  for  the  purpose  of 
establishing  the  pedigree  of  the  plaintiffs'  family ;  and  this  is  the 
only  view  in  which  it  was  presented  to  the  court.  It  is  well  known 
that,  in  cases  of  pedigree,  the  rules  of  law  have  been  relaxed  in 
respect  to  evidence,  to  an  extent  far  beyond  what  has  been  applied 
to  other  cases.  This  relaxation  is  founded  upon  principles  of  public 
convenience  and  necessity.  In  a  case  between  the  parties  to  the 
suit,  in  which  this  bill  of  exceptions  was  taken,  the  evidence  would 
have  been  conclusive.  Although  Reinecker  was  not  the  defendant 
in  that  suit,  yet  he  was  the  real  landlord  and  party  in  interest,  and 
conducted  the  suit ;  and  the  evidence  of  the  facts  so  proved,  as  to 
pedigree,  ought,  under  such  circumstances,  we  think,  to  be  admitted 
as  prima  facie  evidence  against  him.     He  had  the  means  of  con- 
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testing  those  facts,  and  if  he  did  not  avail  himself  of  those  meaosi 
it  may  fairly  be  presmned  that  he  yielded  to  the  sufficiency  of  the 
proofs. 

This  was  the  whole  evidence  in  the  cause ;  and  it  being  closed  on 
both  sides,  the  plaintiffs  offered  the  same  record  of  the  recovery  in 
the  ejectment  cause,  as  conclusive  evidence  of  their  right  and  title 
to  the  premises,  against  J.  C.  F.  Chirac,  (the  defendant  therein,)  and 
against  the  defendant,  Reinecker,  holding  under  that  title,  which  the 
court  refused  to  admit.  This  refusal  constitutes  the  third  exception 
of  the  plaintiffs.  The  plaintiffs  then  prayed  the  court  to  instruct  the 
jury  that,  if  they  believe  the  evidence,  the  plaintifis  have  shown  a 
sufficient  title  to  the  premises  in  the  declaration  to  entitle  them,  in 
law,  to  maintain  their  action  against  the  defendant,  which  the  court 
refused  to  give.  And  this  refusal  constitutes  the  fourth  exception  of 
the  plaintiffs.  There  was  a  fifth  exception,  but  it  is  unnecessary  to 
refer  to  it,  because  it  is  a  mere  repetition  (apparently  by  mistake) 

of  the  fourth. 
[  •  622  ]  *  Before  proceeding  to  consider  these  exceptions,  it  may 
be  proper  to  say  a  few  words  explanatory  of  that  part  of 
the  former  decision  of  this  court  as  it  stands  reported  in  11  W.  280, 
et  seq.  The  record  of  the  ejectment  suit  had  been  rejected  by  the 
court  below  as  any  evidence  against  Reinecker,  although  it  was 
offered,  in  connection  with  other  evidence,  to  establish  that  Rein- 
ecker, although  not  a  party  on  the  record,  was  the  real  landlord,  and 
had  received  the  rents  and  profits,  and  had  notice  of  the  suit,  and  had 
employed  counsel  to  defend  it,  and  resisted  the  recovery.  In  the 
opinion  of  the  court  upon  this  point,  it  was  stated  that,  in  general,  a 
recovery  in  ejectment,  like  other  judgments,  binds  only  parties  and 
privies.  It  is  conclusive  evidence  in  an  action  for  mesne  profits 
against  the  tenant  in  possession  or  other  defendant  on  record.  But 
in  relation  to  third  persons,  the  judgment  is  not  conclusive ;  and  if 
they  are  sued  in  an  action  for  mesne  profits,  they  may  controvert  the 
plaintiff's  title  at  large.  In  such  a  suit,  (that  is  to  say,  against  third 
persons,  the  record  of  the  ejectment  is  not  evidence  to  establish  the 
plaintifTs  title,  but  is  admissible  to  show  the  possession  of  the  plain- 
tiff. This  proposition  has  been  supposed  at  the  bar  to  indicate  an 
opinion  that  in  the  case  then  before  the  court,  with  reference  to  all 
the  circumstances  of  notice,  and  rating  of  the  rents,  &c.,  by  Rein- 
ecker, the  record  was  only  evidence  of  the  possession,  and  not  of  the 
title  of  the  plaintiffs.  Such  was  not  the  understanding  of  the  court 
The  proposition  was  asserted  as  to  third  persons  generally,  who  were 
strangers  to  the  suit.  Even  as  to  such  persons,  it  was  asserted  that 
the  record  was  admissible  to  show  the  possession  of  the  plaintiff. 


JANUARY  TERM,  1829.  235 



Chirac  v.  Beineckcr.    2  F. 

The  particular  circumstances  of  Reinecker's  case,  as  connecting  him 
•with  the  parties,  were  not,  in  that  part  of  the  opinion,  in  the  view  of 
the  court.  In  the  subsequent  commentary  of  the  court  on  the  case 
of  Hunter  v.  Britts,  3  Camp.  465,  a  doubt  was  intimated  whether 
a  mere  notice  in  paisj  to  the  landlord,  who  was  not  a  party  to  the 
record,  was  conclusive  upon  him ;  but  not  the  slightest  doubt  was 
intimated  that  it  was  primd  facie  evidence  of  title,  as  well  as  of  pos- 
session against  him,  under  such  circumstances.  The  point 
whether  the  record  in  the  *  ejectment  suit  was  not  primd  [  *  623  ] 
facie  evidence  of  title  in  the  plaintiffs,  as  against  a  person 
standing  in  the  predicament  of  Reinecker,  was  not  decided  at  that 
time;  and  was  not  necessary  to  the  decision. 

Upon  consideration  of  the  question  presented  by  the  third  excep- 
tion above  mentioned,  we  retain  the  opinion  that  the  record  in  the 
ejectment  suit  was  not  conclusive  evidence  upon  persons  not  parties 
to  the  record ;  but  we  are  also  of  opinion  that  it  was  primd  facie 
evidence  of  the  plaintiffs'  title  and  possession  against  Reinecker, 
under  the  circumstances  adduced  in  evidence.  He  had  full  notice 
of  the  suit,  and  had  the  fullest  means -to  defend  it.  The  parties 
upon  the  record  were  his  agents  or  tenants,  and  he,  in  effect,  though 
not  in  form,  took  upon  himself  the  defence  of  the  suit.  The  case  is 
stronger  than  that  of  Hunter  v.  Britts,  and  fairly  within  the  reach  of 
the  principle  decided  by  it.  There  was  then  no  error  in  the  court  in 
refusing  to  give  this  instruction. 

The  fourth  exception  can  be  sustained  only  upon  the  ground  that 
there  was  no  fact  in  the  cause  upon  which  there  was  any  doubtful 
or  contradictory  evidence.  If  there  was  any  such  evidence,  it  would 
have  been  improper  for  the  court  to  withdraw  the  question  of  its 
credibility  from  the  jury.  And  if  the  evidence  was  merely  of  a  pre- 
sumptive nature,  it  was  not  for  the  court  to  decide  as  a  point  of  law 
how  much  it  ought  to  weigh  with  the  jury.  It  was  properly  their 
province  to  draw  the  conclusions  of  fact  arising  from  such  presump- 
tions. They  might  have  believed  the  evidence,  but  at  the  same  time 
not  have  been  satisfied  that  it  justified  them  in  inferring  from  it  other 
facts  not  positively  proved. 

The  real  difficulty  in  the  case  arises  from  the  peculiar  structure  of 
the  prayer  of  the  plaintiffs,  and  the  introduction  of  parol  evidence 
at  the  trial  by  them,  to  fortify  what  had  been  already  declared  by  the 
court  to  be  primd  facie  evidence,  record  evidence  of  title. 

If  the  court  had  been  asked  to  instruct  the  jury  that  the  evidence 
of  the  plaintiffs,  if  believed  by  the  jury,  was  competent  in  point  of 
law,  from  which  they  might  infer  all  the  necessary  facts  to  main- 
tain the  action,  unless  it  was   rebutted  on   the  part  of  the   de« 
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[  *  624  ]  fendant,  it  would  have  been  unobjectionable.  *  It  would 
have  left  the  matters  of  fact  for  the  just  consideration  of 
the  jury,  upon  the  primd  facie  evidence  of  the  plaintiffs.  But  the 
difficulty  is,  that  a  matter  of  fact,  of  vital  consequence  to  the  plain- 
tiffs was,  whether  Gabriel  B.  R.  Chirac,  the  brother  of  the  whole 
blood  of  the  intestate,  was  dead  without  leaving  lawful  issue  upon 
the  death  of  the  intestate.  The  plaintiffs  very  unnecessarily  intro- 
duced parol  evidence  on  this  subject,  after  the  court  had  ruled  that 
there  the  ejectment  was  primd  facie  evidence  of  their  title.  The 
parol  evidence  did  not  particularly  establish  the  death  of  Gabriel, 
(for  the  bill  of  exceptions  had  been  rejected  as  evidence,)  although  it 
was  exceedingly  strong  as  presumptive  proof;  and  as  such,  it  was 
the  province  of  the  jury  to  pass  upon  it.  The  court  was  right,  there- 
fore, in  refusing  the  prayer  of  the  plaintiffs,  because  it  trenched  upon 
the  proper  province  of  the  jury,  by  requiring  the  court  to  assume  a 
fact  which  was  not  absolutely  proved,  but  was  matter  of  inference 
and  presumption  upon  the  whole  testimony. 

The  defendant  afterwards  prayed  the  court  to  instruct  the  jury  as 
follows  :  1.  That  if,  from  the  evidence,  the  jury  believed  that  J.  B. 
Chirac,  who  died  seised  of  the  premises  in  the  declaration  mentioned, 
had  any  brother  or  brothers,  sister  or  sisters  of  the  whole  blood  or 
their  descendants,  who  survived  the  said  J.  B.  Chirac  the  younger, 
then  the  plaintiffs  are  not  entitled  to  recover.  2.  That  if  the  jury 
believe  that  the  said  John  B.  Chirac  the  elder,  had  by  his  second 
wife,  another  son  besides  the  said  son  J.  B.  Chirac,  the  intestate,  then 
it  is  incumbent  upon  the  plaintiffs  to  show,  before  they  can  entitle 
themselves  to  recover,  that  such  son  died  before  the  said  intestate 
without  lawful  issue.  3.  That  if  the  jury  believed  that  the  said 
John  B.  Chirac,  the  elder,  had  by  his  first  wife  a  daughter,  who  mar- 
ried a  certain  Samuel  Bonfils,  by  whom  she  had  a  son  named  John 
Baptist  Bonfils,  who  married  Ann  Coton,  who  had  a  daughter  named 
Maria  Bonfils,  who  married  Desportes,  one  of  the  plaintiffs,  it  is  in- 
cumbent upon  the  plaintiffs,  before  they  can  entitle  themselves  to 
recover,  to  show  the  death  of  the  great  grandfather,  grandmother,  and 
father,  before  the  impetration  of  the  original  writ  in  this  cause ;  and 
that  the  plaintiffs  have  offered  no  evidence  of  these  facts. 
[  •  625  ]  The  court  gave  the  *  instructions  so  prayed  for,  and  the 
plaintiffs  filed  their  exception  thereto. 
The  first  instruction  is  open  to  two  objections.  It  asks  the  court 
to  instruct  the  jury  that  if  from  the  evidence  they  believed,  among 
other  things,  that  the  intestate  had  any  sister  or  sisters  of  the 
whole  blood  or  their  descendants,  who  survived  him,  &c.,  the  plain- 
tiffs were  not  entitled  to  recover.     Now  there  was  not  the  slightest 
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evidence  from  which  the  jury  had  a  right  to  believe  the  existence  of 
any  such  sister  or  sisters;  and  without  such  evidence  the  court  ought 
not  to  have  given  the  instruction,  since  it  was  calculated  to  mislead 
them,  and  to  raise  a  mere  speculative  question. 

But  a  still  more  decisive  reason  against  it  is  that,  by  the  law  of 
descent  of  Maryland,  a  person  claiming  as  heir  must  prove  himself 
heir  of  the  person  last  actually  seised  of  the  estate ;  and  if  the  intesd- 
tate  had  left  a  brother,  of  the  whole  blood,  who  survived  him,  and 
died  without  issue,  and  without  ever  having  been  actually  seised  of 
the  estate,  the  plaintiffs  would  still  have  been  entitled  to  recover,  as 
heirs  of  the  half  blood  of  the  person  last  seised. 

The  second  instruction  was  rightiy  given.  It  was  not  sufficient 
for  the  plaintiffs  to  show  that  Gabriel  was  dead,  but  that  he  died 
without  lawful  issue ;  for,  otherwise,  such  issue  were  entitied  to 
recover.  The  onus  probandi  was  upon  them,  to  establish  every 
fact  necessary  to  their  own  heirship;  and  it  cannot  admit  of 
doubt  that  this  was  necessary.  The  same  rule  is  laid  down  in  3 
Btarkie  on  Evidence,  1099,  and  is  supported  by  the  case  of  Richards 
V.  Richards,  there  cited  from  Mr.  Ford's  MSS.,  and  also  by  Doe  v. 
Griffin,  15  East,  293. 

The  third  instruction  assumes  to  decide  a  question  of  fact,  upon 
which  we  think  there  was  evidence  before  the  jury.  The  record  of 
the  recovery  in  the  ejectment  suit  was  primd  facie  evidence  of  the 
plaintif&'  titie ;  and  the  depositions  in  the  cause,  and  the  structure 
of  the  interrogatories  and  answers,  presupposed  the  death  of  the 
great-grandfather,  grandmother,  and  father  of  the  intestate.  There 
was  error,  then,  in  the  court,  in  giving  this  instruction. 

•  Upon  the  whole,  the  judgment  must  be  reversed,  and  [  *  626  ] 
the  cause  remanded,  with  directions  to  award  a  venire  facias 
de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland,  and  was  argued  by  counsel ;  on  consideration  where- 
of, this  court  is  of  opinion  that  the  said  circuit  court  erred  in 
admitting  the  plot  offered  in  evidence  by  the  defendant's  counsel,  as 
stated  in  the  plaintiffs'  first  bill  of  exceptions.  And  also  erred  in 
refusing  to  admit  as  evidence  the  bill  of  exceptions  stated  in  the 
plaintiffs'  second  bill  of  exceptions.  And  the  said  circuit  court  also 
erred  in  granting  the  instructions  firstiy  and  thirdly  prayed  for  by  the 
defendants,  as  stated  in  the  plaintiffs'  sixth  bill  of  exceptions. 
Whereupon  it  is  considered,  ordered,  and  adjudged  by  this  court, 
tbat,  for  the  errors  aforesaid,  the  judgment  of  the  said  circuit  court 
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in  this  cause  be  and  the  same  is  hereby  reversed  and  annulled ;  and 
that  the  said  cause  be  and  the  same  is  hereby  remanded  to  the  said 
•circuit  court,  with  directions  to  award  a  venire  facias  de  novo. 

20  H.  285. 


David  Wilkinson,  Plaintiff  in  Error,  v.  Thomas  Leland  and  others. 

Defendants  in  Error. 

2  P.  627. 

A  will  of  lands  having  been  proved  in  New  Hampshire,  where  the  testator  resided,  the  ex- 
ecutrix sold  lands  in  Rhode  Island  for  payment  of  debts ;  and  the  legislature  of  the  latter 
State,  by  a  resolve,  confirmed  the  sale ;  held,  that  the  sale  was  thns  made  valid. 

The  title  of  heirs  in  Rhode  Island  is  subject  to  be  devested  by  a  sale  for  the  payment  of 
debts  \  and  a  sale  for  this  purpose  having  been  made,  in  good  faith,  by  a  person  acting 
without  previous  authority,  there  is  nothing  in  the  nature  of  the  act  which  pro^nts  the 
legislature  of  Rhode  Island  from  granting  the  power  to  sell,  and  there  is  nothing  in  tho 
title  of  the  heirs  to  prevent  a  subsequent  confirmation  from  being  equivalent  to  a  previous 
authority. 

A  legislative  act,  unlike  a  deed  of  a  private  person,  may  confirm  and  make  valid  a  void  oon* 
veyancc.  Whether  it  docs  so,  is  to  be  determined,  not  by  a  technical  construction  of  the 
words  used,  but  by  ascertaining  the  actual  intent  of  the  legislature. 

The  case  is  stated  in  the  opinion  of  the  court 

Whipple  and  Wxrty  for  the  plainti£&. 

Webster  and  Hubbard^  contr^. 

[  •  653  ]       *  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Rhode  Island,  in  a  case  where  the  plaintiff  in  error  was  defendant 
in  the  court  below.  The  original  action  was  an  ejectment,  in  the 
nature  of  a  real  action,  according  to  the  local  practice,  to  recover  a 
parcel  of  land  in  North  Providence,  in  that  State.  There  were 
several  pleas  pleaded  of  the  statute  of  limitations,  upon 
[  •  654  ]  which  it  is  unnecessary  to  *  say  any  thing,  as  the  ques- 
tions thereon  have  been  waived  at  the  bar.  The  cause 
was  tried  upon  the  general  issue ;  and,  by  consent  of  the  parties,  a 
verdict  was  taken  for  the  plaintii&,  and  a  bill  of  exceptions  allowed 
upon  a  jwo  forma  opinion  given  by  the  court  in  favor  of  the  plain- 
tiffs,  to  enable  the  parties  to  bring  the  case  before  this  court  for  a 
final  determination.  The  only  questions  which  have  been  discussed 
at  the  bar  arise  under  this  bill  of  exceptions. 

The  facts  are  somewhat  complicated  in  their  details,  but  those 
which  are  material  to  the  points  before  us  may  be  summed  up  in  a 
few  words. 
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The  plaintiffs  below  are  the  heirs  at  law  of  Cynthia  Jenckes,  to 
whom  her  father,  Jonathan  Jenekes,  by  his  will,  in  1787,  devised  the 
demanded  premises  in  fee,  sabject  to  a  life-estate  then  in  being,  but 
which  expired  in  1794.  By  his  will,  Jonathan  Jenekes  appointed  his 
wife  Cynthia,  and  one  Arthur  Fenner,  executrix  and  executor  of  his 
will.  Fenner  never  accepted  the  appointment.  At  the  time  of  his 
death,  Jonathan  Jenekes  lived  in  New  Hampshire,  and  after  his 
death  his  widow  duly  proved  the  will  in  the  proper  court  of  probate 
in  that  State,  and  took  upon  herself  the  administration  of  the  estate 
as  executrix.  The  estate  was  represented  insolvent,  and  commissioners 
were  appointed  in  the  usual  manner  to  ascertain  the  amount  of  the 
debts.  The  executrix,  in  July,  1790,  obtained  a  license  from  the  judge 
of  probate  in  New  Hampshire,  to  sell  so  much  of  the  real  estate  of  the 
testator,  as,  together  with  his  personal  estate,  would  be  sufficient  to  pay 
his  debts  and  incidental  charges.  The  will  was  never  proved,  or  ad- 
ministration taken  out  in  any  probate  court  of  Rhode  Island.  But 
the  executrix,  in  November,  1791,  sold  the  demanded  premises  to  one 
Moses  Brown,  and  Oziel  Wilkinson,  under  whom  the  defendant  here 
claims,  by  a  deed,  in  which  she  recites  her  authority  to  sell,  as  afore- 
said, and  purports  to  act  as  executrix  in  the  sale.  The  purchasers, 
however,  not  being  satisfied  with  her  authority  to  make  the  sale,  she 
entered  into  a  covenant  with  them,  on  the  same  day,  by  which  she 
bound  herself  to  procure  an  act  of  the  legislature  of  Rhode  Island, 
ratifying  and  confirming  the  title  so  granted;  and,  on 
failure  thereof,  *  to  repay  the  purchase-money,  &c.,  &c.  [  *  665  ] 
She  accordingly  made  an  application  to  the  legislature 
of  Rhode  Island  for  this  purpose,  stating  the  facts  in  her  petition, 
and  thereupon  an  act  was  passed  by  the  legislature,  at  June  session, 
1792,  granting  the  prayer  of  her  petition,  and  ratifying  the  title. 
The  terms  of  this  act  we  shall  have  occasion  hereafter  to  consider. 
In  February,  1792,  she  settled  her  administration  account  in  the 
probate  court  in  New  Hampshire,  and  thereupon  the  balance  of  £lo 
7s,  Id.  only  remained  in  her  hands  for  distribution. 

Such  are  the  material  facts ;  and  the  questions  discussed  at  the 
bar,  ultimately  resolve  themselves  into  the  consideration  of  the  valid- 
ity and  effect  of  the  act  of  1792.  If  that  act  was  constitutional,  and 
its  terms,  when  properly  construed,  amount  to  a  legal  confirmation 
of  Ihe  sale  and  the  proceedings  thereon,  then  the  plaintiff  is  entitled 
to  judgment,  and  the  judgment  below  was  erroneous.  K  otherwise, 
then  the  judgment  ought  to  be  affirmed. 

It  is  wholly  unnecessary  to  go  into  an  examination  of  the  regularity 
of  the  proceedings  of  the  probate  court  in  New  Hampshire,  and  of 
the  order  or  license  there  granted  to  the  executrix  to  sell  the  iea« 
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estate  of  the  testator.  That  cause  could  have  no  legal  operation  in 
Rhode  Island.  The  legislative  and  judicial  authority  of  New  Hamp- 
shire were  bounded  by  the  territory  of  that  State,  and  could  not  be 
rightfully  exercised  to  pass  estates  lying  in  another  State.  The  sale, 
therefore,  made  by  the  executrix  to  Moses  Brown  and  Oziel  Wilkin- 
son, in  virtue  of  the  said  license,  was  utterly  void ;  and  the  deed 
given  thereupon  was,  propria  vigore,  inoperative  to  pass  any  title  of 
the  testator  to  any  lands  described  therein.     It  was  a  mere  nullity. 

Upon  the  death  of  the  testator,  his  lands  in  Rhode  Island,  if  not 
devised,  were  cast  by  descent  upon  his  heirs,  according  to  the  laws 
of  that  State.  If  devised,  they  would  pass  to  his  devisees  according 
to  the  legal  intendment  of  the  words  of  the  devise.  But,  by  the  laws 
of  Rhode  Island,  the  probate  of  a  will  in  the  proper  probate  court  is 
understood  to  be  an  indispensable  preliminary  to  establish  the  right 
of  the  devisee,  and  then  his  title  relates  back  to  the  death 
[  •  656  ]  of  *  the  testator.  No  probate  of  this  will  has  ever  been 
made  in  any  court  of  probate  in  Rhode  Island ;  but  that 
objection  is  not  now  insisted  on  ;  and  if  it  were,  and  the  act  of  1792 
is  to  have  any  operation,  it  must  be  considered  as  dispensing  with  or 
superseding  that  ceremony. 

The  objections  taken  by  the  defendants  to  this  act,  are,  in  the  first 
place,  that  it  is  void  as  an  act  of  legislation,  because  it  transcends 
the  authority  which  the  legislature  of  Rhode  Island  can  rightfully 
exercise  under  its  present  form  of  government.  And,  in  the  next 
place,  that  it  is  void  as  an  act  of  confirmation,  because  its  terms  are 
not  such  as  to  give  validity  to  the  sale  and  deed,  so  as  to  pass  the 
title  of  the  testator,  even  if  it  were  otherwise  constitutional. 

The  first  objection  deserves  grave  consideration  from  its  general 
importance.  To  all  that  has  been  said  at  the  bar  upon  the  danger, 
inconvenience,  and  mischiefs  of  retrospective  legislation  in  general, 
and  of  acts  of  the  character  of  the  present  in  particular,  this  court 
has  listened  with  attention,  and  felt  the  full  force  of  the  reasoning. 
It  is  an  exercise  of  power,  whiph  is  of  so  summary  a  nature,  so 
fraught  with  inconvenience,  so  liable  to  disturb  the  security  of  titles, 
and  to  spring  by  surprise  upon  the  innocent  and  unwary,  to  their 
injury  and  sometimes  to  their  ruin  ;  that  a  legislature  invested  with 
the  power,  can  scarcely  be  too  cautious  or  too  abstemious  in  the 
exertion  of  it. 

We  must  decide  this  objection,  however,  not  upon  principles  of  the 
public  policy,  but  of  power;  and  precisely  as  the  state  court  of 
Rhode  Island  itself  ought  to  decide  it 

Rhode  Island  is  the  only  State  in  the  Union  which  has  not  a  writ- 
ten constitution  of  government,  containing  its  fundamental  laws  and 
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institutions.  Until  the  Revolution,  in  1776,  it  was  governed  by  the 
charter  granted  by  Charles  XL  in  the  fifteenth  year  of  his  reign.  That 
charter  has  ever  since  continued  in  its  general  provisions  to  regulate 
the  exercise  and  distribution  of  the  powers  of  government  It  has 
never  been  formally  abrogated  by  the  people ;  and,  except  so  far  as 
it  has  been  modified  to  meet  tjie  exigences  of  the  Revolution,  may 
be  considered  as  now  a  fundamental  law.  By  this  charter, 
the  power  to  make  laws  is  granted  to  the  *  general  assembly  [  *  657  ] 
in  the  most  ample  manner,  "  so  as  such  laws,  &c.,  be  not 
contrary  and  repugnant  unto,  but  as  near  as  may  be  agreeable  to 
the  laws,  &c.,  of  England,  considering  the  nature  and  constitution  of 
the  place  and  people  there."  What  is  the  true  extent  of  the  power 
thus  granted,  must  be  open  to  explanation,  as  well  by  usage  as  by 
construction  of  the  terms  in  which  it  is  given.  In  a  government 
professing  to  regard  the  great  rights  of  personal  liberty  and  of  prop- 
^ty,  and  which  is  required  to  legislate  in  subordination  to  the  gen- 
eral laws  of  England,  it  would  not  lightly  be  presumed  that  the  great 
principles  of  Magna  Charta  were  to  be  disregarded,  or  that  the  estates 
of  its  subjects  were  liable  to  be  taken  away  without  trial,  without 
notice,  and  without  offence.  Even  if  such  authority  could  be  deemed 
to  have  been  confided  by  the  charter  to  the  general  assembly  of  Rhode 
Island,  as  an  exercise  of  transcendental  sovereignty  before  the  Revolu- 
tion, it  can  scarcely  be  imagined  that  that  great  event  could  have  left 
the  people  of  that  State  subjected  to  its  uncontrolled  and  arbitrary 
exercise.  That  government  can  scarcely  be  deemed  to  be  firee,  where 
the  rights  of  property  are  left  solely  dependent  upon  the  will  of  a  legis- 
lative body,  without  any  restraint.  The  fundamental  maxims  of  a 
free  government  seem  to  require  that  the  rights  of  personal  liberty 
and  private  property  should  be  held  sacred.  At  least,  no  court  of 
justice  in  this  country  would  be  warranted  in  assuming  that  the 
power  to  violate  and  disregard  them  —  a  power  so  repugnant  to  the 
common  principles  of  justice  and  civil  liberty  —  lurked  under  any 
general  grant  of  legislative  authority,  or  ought  to  be  implied  from 
any  general  expressions  of  the  will  of  the  people.  The  people  ought 
not  to  be  presumed  to  part  with  rights  so  vital  to  their  security  and 
well'being,  without  very  strong  and  direct  expressions  of  such  an  in- 
tention. In  Terret  v.  Taylor,  9  C.  43,  it  was  held  by  this  court 
that  a  grant  or  title  to  lands  once  made  by  the  legislature  to  any 
person  or  corporation  is  irrevocable,  and  cannot  be  reassumed  by  any 
subsequent  legislative  act ;  and  that  a  different  doctrine  is  utterly 
inconsistent  with  the  great  and  fundamental  principle  of  a  repub- 
lican government,  and  with  the  right  of  the  citizens  to  the 
free  enjoyment  of  their  property  lawfully  *  acquired.     We  [  *  658  ] 
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know  of  no  case  in  which  a  legislative  act  to  transfer  the  prop- 
erty of  A  to  B,  without  his  consent,  has  ever  been  held  a  constitu- 
tional exercise  of  legislative  power  in  any  State  in  the  Union.  On 
the  contrary,  it  has  been  constantly  resisted  as  inconsistent  with  just 
principles,  by  every  judicial  tribunal  in  which  it  has  been  attempted 
to  be  enforced.  We  are  not  prepared,  therefore,  to  admit  that  the 
people  of  Rhode  Island  have  ever  delegated  to  their  legislature  the 
power  to  devest  the  vested  rights  of  property,  and  transfer  them  with- 
out the  assent  of  the  parties.  The  counsel  for  the  plaintiffs  have 
themselves  admitted  that  they  cannot  contend  for  any  such  doctrine. 

The  question  then  arises  whether  the  act  of  1792  involves  any 
such  exercise  of  power.  It  is  admitted  that  the  title  of  an  heir  by 
descent  in  the  real  estate  of  his  ancestor,  and  of  a  devisee  in  an  estate 
unconditionally  devised  to  him,  is,  upon  the  death  of  the  party  under 
whom  he  claimed,  immediately  devolved  upon  him,  and  he  acquires 
a  vested  estate.  But  this,  though  true  in  a  general  sense,  still  leaves 
his  title  incumbered  with  all  the  liens  which  have  been  created 
by  the  party  in  his  lifetime,  or  by  the  law  at  his  decease.  It  is  not 
an  unqualified,  though  it  be  a  vested  interest ;  and  it  confers  no  title, 
except  to  what  remains  after  every  such  lien  is  discharged.  In  the 
present  case,  the  devisee  under  the  will  of  Jonathan  Jenckes,  without 
doubt,  took  a  vested  estate  in  fee  in  the  lands  in  Rhode  Island.  But 
it  was  an  estate  still  subject  to  all  the  qualifications  and  liens  which 
the  laws  of  that  State  annexed  to  those  lands.  It  is  not  sufficient,  to 
entitle  the  heirs  of  the  devisee  now  to  recover,  to  establish  the  fact 
that  the  estate  so  vested  has  been  devested ;  but  that  it  has  been 
devested  in  a  manner  inconsistent  with  the  principles  of  law. 

By  the  laws  of  Rhode  Island,  as  indeed  by  the  laws  of  the  other 
New  England  States,  (for  the  same  general  system  pervades  them 
on  this  subject,)  the  real  estate  of  testators  and  intestates  stands 
chargeable  with  the  payment  of  their  debts,  upon  a  deficiency  of 
assets  of  personal  estate.  The  deficiency  being  once  ascertained  in 
the  probate  court,  a  license  is  granted  by  the  proper  judicial 
[  •  659  ]  tribunal,  upon  the  *  petition  of  the  executor  or  administrator, 
to  sell  so  much  of  the  real  estate  as  may  be  necessary  to  pay 
the  debts  and  incidental  charges.  The  manner  in  which  the  sale  is 
made  is  prescribed  by  the  general  laws.  In  Massachusetts  and  Rhode 
Island,  the  license  to  sell  is  granted,  as  matter  of  course,  without 
notice  to  the  heirs  or  devisees ;  upon  the  mere  production  of  proof 
irom  the  probata  court  of  the  deficiency  of  personal  assets.  And  the 
purchaser  at  the  sale,  upon  receiving  a  deed  from  the  executor  or 
administrator,  has  a  complete  title,  and  is  in  immediately  under  the 
deceased,  and  may  enter  and  recover  the  possession  of  the  estate, 
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notwithstanding  any  intermediate  descents,  sales,  disseisins,  or  other 
transfers  of  title  or  seisin.  If,  therefore,  the  whole  real  estate  be 
necessary  for  the  payment  of  debts,  and  the  whole  is  sold,  the  title  of 
the  heirs  or  devisees  is,  by  the  general  operation  of  law,  devested 
and  superseded ;  and  so,  pro  tantOy  in  case  of  a  partial  sale. 

From  this  summary  statement  of  the  laws  of  Rhode  Island,  it  is 
apparent  that  the  devisee  under  whom  the  present  plaintiffs  cledm, 
took  the  land  in  controversy  subject  to  the  Uen  for  the  debts  of  the 
testator.  Her  estate  was  a  defeasible  estate,  liable  to  be  devested 
upon  a  sale  by  the  executrix,  in  the  ordinary  course  of  law,  for  the 
payment  of  such  debts ;  and  all  that  she  could  rightfully  claim  would 
be  the  residue  of  the  real  estate  after  such  debts  were  fully  satisfied. 
In  point  of  fact,  as  it  appears  from  the  evidence  in  the  case,  more 
debts  were  due  in  Rhode  Island  than  the  whole  value  for  which  all 
the  estate  there  was  sold ;  and  there  is  nothing  to  impeach  the  fair- 
ness of  the  sale.  The  probate  proceedings  further  show  that  the 
estate  was  represented  to  be  insolvent;  and,  in  fact,  it  approached 
very  near  to  an  actual  insolvency.  So  that,  upon  this  posture  of  the 
case,  if  the  executrix  had  proceeded  to  obtain  a  license  to  sell,  and 
had  sold  the  estate  according  to  the  general  laws  of  Rhode  Island, 
the  devisee  and  her  heirs  would  have  been  devested  of  their  whole 
interest  in  the  estate,  in  a  manner  entirely  complete  and  unexcep- 
tionable. They  have  been  devested  of  their  formal  title  in  another 
manner,  in  favor  of  creditors  entitled  to  the  estate ;  or  rather,  their 
formal  title  has  been  made  subservient  to  the  paramount 
title  of  the  creditors.  *  Some  suggestions  have  been  thrown  [  *  660  ] 
out  at  the  bar,  intimating  a  doubt  whether  the  statutes  of 
Rhode  Island,  giving  to  its  courts  authority  to  sell  lands  for  payment 
of  debts,  extended  to  cases  where  the  deceased  was  not,  at  the  time 
of  his  death,  an  inhabitant  of  the  State.  It  is  believed  that  the  prac- 
tical construction  of  these  statutes  has  been  otherwise.  But  it  is 
unnecessary  to  consider  whether  that  practical  construction  be  cor- 
rect or  not,  inasmuch  as  the  laws  of  Rhode  Island,  in  all  cases,  make 
the  real  estate  of  persons  deceased  chargeable  with  their  debts, 
whether  inhabitants  or  not  If  the  authority  to  enforce  such  a  charge 
by  a  sale  be  not  confided  to  any  subordinate  court,  it  must,  if  at  all, 
be  exercised  by  the  legislature  itsel£  If  it  be  so  confided,  it  still 
remains  to  be  shown  that  the  legislature  is  precluded  from  a  concur- 
rent exercise  of  power. 

What,  then,  are  the  objections  to  the  act  of  1792  ?  First,  it  is  said 
that  it  devests  vested  rights  of  property.  But  it  has  been  already 
shown  that  it  devests  no  such  rights,  except  in  favor  of  existing  liens 
of  paramount  obligation,  and  that  the  estate  was  vested  in  tiie  de- 
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visee,  expreRsly  subject  to  such  rights.  Then,  again,  it  is  said  to  be 
an  act  of  judicial  authority,  which  the  legislature  was  not  competent 
to  exercise  at  all ;  or,  if  it  cduld  exercise  it,  it  could  be  only  after  due 
notice  to  all  the  parties  in  interest,  and  a  hearing  and  decree.  We 
do  not  think  that  the  act  is  to  be  considered  as  a  judicial  act,  but  as 
an  exercise  of  legislation.  It  purports  to  be  a  legislative  resolution, 
and  not  a  decree.  As, to  notice,  if  it  were  necessary,  (and  it  cer- 
tainly would  be  vrise  and  convenient  to  give  notice,  where  extraordi- 
nary efforts  of  legislation  are  resorted  to,  which  touch  private  rights,) 
it  might  well  be  presumed,  after  the  lapse  of  more  than  thirty  years, 
and  the  acquiescence  of  the  parties  for  the  same  period,  that  such 
notice  was  actually  given.  But,  by  the  general  laws  of  Rhode  Island 
upon  this  subject,  no  notice  is  required  to  be,  or  is  in  practice,  given 
to  heirs  or  devisees,  in  cases  of  sales  of  this  nature ;  and  it  would  be 
strange  if  the  legislature  might  not  do  without  notice  the  same  act 
which  it  would  delegate  authority  to  another  to  do  without  notice. 

If  the  legislature  had  authorized  a  future  sale  by  the  execu- 
[  *  661  ]  tirix  *  for  the  payment  of  debts,  it  is  not  easy  to  perceive 

any  sound  objection  to  it  There  is  nothing  in  the  nature 
of  the  act  which  requires  that  it  should  be  performed  by  a  judicial 
tribunal,  or  that  it  should  be  performed  by  a  delegate,  instead  of  the 
legislature  itself.  It  is  remedial  in  its  nature,  to  give  effect  to  exist- 
ing rights. 

But  it  is  said  that  this  is  a  retrospective  act,  which  gives  validity 
to  a  void  transaction.  Admitting  that  it  does  so,  still,  it  does  not  fol- 
low that  it  may  not  be  within  the  scope  of  the  legislative  authority, 
in  a  government  like  that  of  Rhode  Island,  if  it  does  not  devest  the 
setded  rights  of  property.  A  sale  had  already  been  made  by  the  ex- 
ecutrix under  a  void  authority,  but  in  entire  good  faith,  (for  it  is  not 
attempted  to  be  impeached  for  fraud ;)  and  the  proceeds,  constituting 
a  fund  for  the  payment  of  creditors,  were  ready  to  be  distributed  as 
soon  as  the  sale  was  made  effectual  to  pass  the  title.  It  is  but  com- 
mon justice  to  presume  that  the  legislature  was  satisfied  that  the  sale 
was  bond  Jide^  and  for  the  full  value  of  the  estate.  No  creditors  have 
ever  attempted  to  disturb  it  The  sale,  then,  was  ratified  by  the  leg- 
islature, not  to  destroy  existing  rights,  but  to  effectuate  them,  and  in 
a  manner  beneficial  to  the  parties.  We  cannot  say  that  this  is  an 
excess  of  legislative  power,  unless  we  are  prepared  to  say  that,  in  a 
State  not  having  a  written  constitution,  acts  of  legislation  having  a 
retrospective  operation  are  void  as  to  all  persons  not  assenting  thereto, 
even  though  they  may  be  for  beneficial  purposes,  and  to  enforce  ex- 
isting rights.  We  think  that  this  cannot  be  assumed  as  a  general 
principle  by  courts  of  justice.    The  present  case  is  not  so  strong  in 
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its  circamstances  as  that  of  Calder  r.  Bull,  3  Dall.  Rep.  386,  or  Rice 
V.  Parkman,  16  Mass.  Rep.  326,  in  both  of  which  the  resolves  of  the 
legislature  were  held  to  be  constitutionaL 

Hitherto,  the  reasoning  of  the  coiirt  has  proceeded  upon  the  ground 
that  the  act  of  1792  was  in  its  terms  sufficient  to  give  complete  va- 
lidity to  the  sale  and  deed  of  the  executrix,  so  as  to  pass  the  testa* 
tor's  title.  It  remains  to  consider  whether  such  is  its  predicament  in 
point  of  law. 

For  the  purpose  of  giving  a  construction  to  the  words  of  the  act, 
we  have  been  referred  to  the  doctrine  of  confirmation  at 
*  the  common  law,  in  deeds  between  private  persons.  It  is  [  *  662  ] 
said  that  the  act  uses  the  appropriate  words  of  a  deed  of 
confirmation,  '^  ratiiy  and  confirm,"  and  that  a  confirmation  at  the 
common  law  will  not  make  valid  a  void  estate  or  act,  but  only  one 
which  is  voidable.  It  is,  in  our  judgment,  wholly  unnecessary  to 
enter  upon  any  examination  of  this  doctrine  of  the  common  law, 
some  of  which  is  of  great  nicety  and  strictness,  because  the  present 
is  not  an  act  between  private  persons  having  interests  and  rights  to 
be  operated  upon  by  the  terms  of  their  deed.  This  is  a  legislative 
act,  and  is  to  be  interpreted  according  to  the  intention  of  the  legisla- 
ture, apparent  upon  its  face.  Every  technical  rule,  as  to  the  con- 
struction or  force  of  particular  terms,  must  yield  to  the  clear  expres- 
sion of  the  paramount  will  of  the  legislature.  It  cannot  be  doubted 
that  an  act  of  parliament  may  by  terms  of  confirmation  make  valid 
a  void  thing,  if  such  is  its  intent  The  cases  cited  in  Plowden,  399, 
ill  CSomyns's  Dig.,  Confirmation,  D,  and  in  1  Roll  Abridg.  583,  are 
directly  in  point  The  only  question,  then,  is,  what  is  the  intent  of 
the  legislature  in  the  act  of  1792  ?  Is  it  merely  to  confirm  a  void 
act,  so  as  to  leave  it  void,  that  is,  to  confirm  it  in  its  infirmity  ?  or  is 
it  to  give  general  validity  and  efficacy  to  the  thing  done  ?  We  think 
there  is  no  reasonable  doubt  of  its  real  object  and  intent  It  was  to 
confirm  the  sale  made  by  the  executrix,  so  as  to  pass  the  title  of  her 
testator  to  the  purchasers.  The  prayer  of  the  petition,  as  recited  in 
the  act,  was,  that  the  legislature  would  <^  ratify  and  confirm  the  sale 
aforesaid,  which  was  made  by  a  deed  executed  by  the  executrix,  &c.'' 
The  object  was  a  ratification  of  the  sale,  and  not  a  mere  ratification 
of  the  formal  execution  of  the  deed.  The  language  of  the  act  is, 
**  on  due  consideration  whereof,  it  is  enacted,  fcc,  that  the  prayer  of 
the  said  petitioner  be  granted,  and  that  the  deed  be,  and  the  same  is 
hereby,  ratified  and  confirmed,  so  far  as  respects  the  conveyance  of 
any  right  or  interest  in  the  estate  mentioned  in  said  deed,  which  be- 
longed to  the  said  Jonathan  Jenckes  at  the  time  of  his  decease."  It 
purports,  therefore,  to  grant  the  prayer,  which  asks  a  confirmation  of 
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the  sale,  and  confirms  the  deed,  as  a  conveyance  of  the  right 
[  *  663  ]  and  interest  of  *  the  testator*    It  is  not  an  act  of  confirma- 
tion by  the  owner  of  the  estate,  but  an  act  of  confirmation 
of  the  sale  and  conveyance  by  the  legislature  in  its  sovereign  ca- 
pacity. 

We  are,  therefore,  all  of  opinion  that  the  judgment  of  the  circuit 
court  ought  to  be  reversed,  and  that  the  cause  be  remanded,  with 
directions  to  the  court  to  award  a  veiUre  facias  de  novo, 

6P.898;  10P.294;  11P.861;  8H.666;  6H.607;  7H.1;  24  H.  287;  1  Wal.  175; 

7  WaL  619. 


Claudius  F.  Lb  Grand,  Appellant,  v.  Nicholas  Darnall,  Appellee. 

S  P.  664. 

A  deyise  of  property,  real  or  personal,  bj  a  master  to  his  slare,  entltlei  the  slaye  to  flrDO* 
dom,  by  necessarj  implication,  under  the  law  of  Maryland. 

The  case  is  stated  in  the  opinion  of  the  court 
Tanepf  for  the  appellant. 
Stewart^  contra. 

[  *  667  ]      *  DuYALL,  J.  delivered  the  opinion  of  the  court. 

This  case  is  brought  up,  by  appeal  from  a  decree  of  the 
circuit  court  from  the  district  of  Maryland,  sitting  as  a  court  of 
equity,  and  is  submitted  on  written  argument  The  principal  facts 
are  the  following. 

Bennett  Darnall,  late  of  Anne  Arundel  county,  Maryland,  on  the 
4th  day  of  August,  1810,  duly  made  and  executed  his  last  will  and 
testament,  and  thereby  devised  to  his  son,  the  appellee,  several  tracts 
of  land  in  fee,  one  of  which  was  called  Portland  Manor,  containing, 
by  estimation,  five  hundred  and  ninety-six  acres.  The  mother  of 
Nicholas  Darnall  was  the  slave  of  the  testator,  and  Nicholas  was 
born  the  slave  of  his  father,  and  was  between  ten  and  eleven  years 
old  at  the  time  of  the  death  of  the  testator.  Bennett  Darnall,  in  his 
will,  refers  to  and  confirms  two  deeds  of  manumission  executed  by 
him,  one  bearing  date  in  1805,  and  the  other  in  1810.  In  both  of 
those  deeds,  Nicholas  Darnall  and  a  number  of  other  slaves  were  in- 
cluded, and  emancipated  after  his  decease.  The  testator  died  in  the 
month  of  January,  1814. 

Nicholas  Darnall,  on  his  arrival  to  full  age,  took  possession  of  the 
property  devised  to  him,  and  on  the  26th  of  April,  1826,  he  entered 
into  a  contract  with  Le  Grand,  the  appellant,  for  the  sale  of  the  tract 
called  Portland  Manor,  for  the  consideration  of  twenty-two  dollars 
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per  acre,  amounting  to  the  sum  of  thirteen  thousand  one 
hundred  and  twelve  dollars,  *  payable  by  agreement  in  six  [  *  668  ] 
annual  payments  with  interest.  Le  Grand  passed  his  notes 
pursuant  to  the  terms  of  the  agreement,  and  received  the  bond 
of  Darnall  to  convey  to  him  the  property  in  fee-simple  upon  payment 
of  the  purchase-money.  Le  Grand  was  thereupon  put  into  posses- 
sion of  the  land.  At  the  time  the  contract  was  made,  the  parties 
believed  the  title  to  the  land  to  be  unquestionable.  Soon  afterwards, 
however,  doubts  were  suggested  to  Darnall,  and  he  communicated 
them  to  Le  Grrand,  and  they  entered  into  a  supplementary  and  con- 
ditional agreement,  without  varying  in  substance  the  original  contract 
Darnall  was  not  more  than  ten  or  eleven  years  of  age  at  the  time  of 
the  death  of  his  father,  and  by  a  law  of  the  State  of  Maryland,  it  is 
provided  that  no  manumission  by  last  will  and  testament  shall  be 
effectual  to  give  freedom  to  any  slave,  unless  the  said  slave  shall  be 
under  the  age  of  forty-five  years,  and  able  to  work  and  gain  a  suffi- 
cient maintenance  and  livelihood  at  the  time  the  freedom  intended  to 
be  given  shall  take  place. 

A  decision  had  lately  been  made  by  the  court  of  appeals  of  Mary- 
land, in  the  case  of  Hamilton  v.  Cragg,  6  Har.  &  J.  16,  that  an  infant 
(whose  age  did  not  exceed  two  years  when  his  title  to  freedom  com- 
menced) was  not  able  to  work  and  gain  a  sufficient  maintenance 
and  livelihood,  and  was  therefore  adjudged  to  be  a  slave.  This  de- 
cision of  the  highest  court  of  law  in  the  State,  gave  rise  to  doubts 
concerning  the  capability  of  the  appellee  to  make  a  good  title  to  the 
land  which  he  had  sold  to  the  appellant  Darnall  deposited  the 
amount  of  the  first  payment,  that  is  to  say  $3,000  in  the  hands  of 
Benjamin  Tucker,  of  Philadelphia,  to  be  held  with  the  consent  of  the 
appellant  subject  to  the  result  of  an  examination  into  the  title.  In 
consequence  of  the  decision  of  the  court  of  appeals  of  Maryland,  the 
heir  at  law  of  Bennett  Darnall,  the  testator,  made  claim  to  the  land, 
and  threatened  to  commence  suit  for  the  recovery  of  it  Le  Grand 
being  alarmed  about  the  title,  refused  to  make  Any  further  payment, 
and  an  action  was  commenced  against  him  and  judgment  recovered 
for  the  second  payment  To  prevent  an  execution,  and  to  ascertain, 
under  all  the  circumstances  of  the  case,  whether  the  appellee 
could  make  a  good  title  to  the  land  which  he  had  sold  *to  [  *  669  ] 
him,  he  filed  his  biU  of  complaint  in  equity  in  the  circuit 
court,  stating  the  circumstances,  and  obtained  an  injunction  against 
any  further  proceedings  at  law.  The  appellee  put  in  his  answer,  ad- 
mitting all  the  facts  stated  in  the  bill,  ejccept  that  of  his  inability  to 
gain  a  maintenance  and  livelihood  by  labor^  when  his  right  to  freedom 
eommenced.     The  case  was  submitted  to  the  court  upon  the  bill,  an- 
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Bwer,  exhibits,  and  proof  which  had  been  taken ;  and  the  court,  upon 
due  consideration,  ordered  the  injunction  to  be  dissolved,  and  decreed 
the  bill  to  be  dismissed.  From  this  decree  an  appeal  was  taken  to 
this  court,  and  the  cause  is  now  to  be  finedly  decided. 

There  is  one  question  only  to  be  discussed.  If  the  appellee,  at  the 
time  of  the  death  of  the  testator,  was  entitled  to  his  freedom  under 
the  will  and  deeds  of  manumission  before  mentioned,  then  his  title 
to  the  land  sold  was  unquestionable.  His  claim  to  freedom  under 
the  instruments  above  referred  to  depends  upon  a  just  construction 
of  the  act  of  the  legislature  of  Maryland,  passed  in  the  year  1796, 
ch.  47,  sec  13. 

The  words  of  the  act  are  these :  ^  that  all  persons  capable  in  law 
to  make  a  valid  will  and  testament,  may  grant  freedom  to,  and  effect 
the  manumission  of  any  slave  or  slaves  belonging  to  such  person  or 
persons,  by  his,  her,  or  their  last  will  and  testament ;  and  such  man- 
umission of  any  slave  or  slaves  may  be  made  to  take  effect  at  the 
death  of  the  testator  or  testators,  or  at  such  other  period  as  may  be 
limited  in  such  last  will  and  testament ;  provided  always,  that  no 
manumission  by  last  will  and  testament  shall  be  effectual  to  give 
freedom  to  any  slave  or  slaves,  if  the  same  shall  be  to  the  prejudice 
of  creditors ;  nor  unless  the  said  slave  or  slaves  shall  be  under  the  age 
of  forty-five  years,  and  able  to  work  and  gain  a  sufficient  main* 
tenance  and  livelihood  at  the  time  the  freedom  given  shall  com- 


mence." 


The  time  of  the  freedom  of  the  appellee  commenced  immediately 
after  the  death  of  the  testator,  when,  according  to  the  evidence,  he 
was  about  eleven  years  old.  Four  respectable  witnesses  of  the 
neighborhood  were  examined.  They  aU  agree  in  their  testimony 
that  Nicholas  was  well  grown,  healthy,  and  intelligent,  and 
[  •  670  ]  of  good  bodily  and  mental  capacity ;  that  he  and  *  his 
brother  Henry  could  readily  have  found  employment,  either 
as  house-servant  boys,  or  on  a  farm,  or  as  apprentices ;  and  that  they 
were  able  to  work  and  gain  a  livelihood.  The  testator  devised  to 
each  of  them  real  and  personal  estate  to  a  considerable  amount. 
They  had  guardians  appointed,  were  well  educated,  and  Nicholas  is 
now  living  in  afHuence.  Experience  has  proved  that  he  was  able  to 
work  and  gain  a  sufficient  maintenance  and  livelihood.  No  doubt 
as  to  the  fact  has  ever  been  entertained  by  any  who  know  him.  Of 
course,  he  was  capable  in  law  to  sell  and  dispose  of  the  whole  or 
any  parlr  of  his  estate,  and  to  execute  the  necessary  instruments  of 
writing  to  convey  a  sufficient  title  to  the  purchase. 

The  court  of  appeals  of  Maryland,  in  the  case  of  Hall  v.  Mullini 
9  Har.  &  J.  190,  decided  that  a  devise  of  property,  real  or  personali 
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by  a  master  to  his  slave,  entitles  the  slave  to  his  fireedom  by  neces- 
sary implication.     This  court  entertains  the  same  opinion. 

It  is  not  the  inclination  of  this  court  to  express  any  opinion,  as  w 
the  correctness  of  the  decision  of  the  court  of  appeals  of  Maryland, 
in  the  case  of  Hamilton  v.  Cragg.  It  is  unnecessary,  in  reference  to 
the  case  under  consideration. 

The  decree  of  the  circuit  court  is  afiirmed,  and,  by  consent  of 
parties,  without  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  recoru 
from  the  circuit  court  of  the  United  States  for  the  district  of  Mary- 
land, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
considered,  ordered,  and  decreed  by  this  court,  that  the  decree  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby  affirmed 
without  costs. 

19  11.393. 


The  Bank  of  Columbia,  Plaintifis  in  Error,  v.  George  Sweeney, 

Defendant  in  Error. 

3  P.  67i. 

The  act  of  incorporation  of  the  Bank  of  Columbia,  in  tlie  State  of  Maryland,  though  it  en- 
abled the  bank  to  have  an  execution  without  a  judgment,  did  not  deprive  the  defendant 
of  any  defence  on  the  return  of  the  execution ;  among  other  things,  he  may  plead  the 
Statute  of  Limitations ;  and  the  issning  of  the  execntion  is  equivalent  to  the  commence- 
ment of  the  action,  under  that  plea. 

The  case  is  stated  in  the  opinion  of  the  court 
Jones,  for  the  plaintiffs. 

Kepj  oontriu 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
In  1793,  the  State  of  Maryland  passed  an  act  incorporating  the 
Bank  of  Ck>lumbia,  which  contains  the  following  section :  "  And 
whereas  it  is  absolutely  necessary  that  debts  due  to  the  said  bank 
should  be  punctually  paid,  to  enable  the  directors  to  Qalculate  with 
certainty  and  precision  on  meeting  the  demands  that  may  be  made 
upon  them.     Be  it  enacted,  that  whenever  any  person  or  persons  are 
indebted  to  the  said  bank  for  moneys  boirowed  bv  them,  or  for  bonds, 
biUs,  or  notes,  given  or  indorsed  by  them,  with  an  express 
consent  *  in  writing  that  they  may  be  made  negotiable  at  [  *  672  ] 
the  said  bank,  and  shall  refuse  or  neglect  to  make  payment 
at  the  time  the  same  becomes  due,  the  president  shall  cause  a  demand 
in  writing  on  the  person  of  the  said  delinquent  or  delinquents,  having 
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consented  as  aforesaid,  or  if  not  to  be  found,  have  the  same  left  at 
his  last  place  of  abode ;  and  if  the  money  so  due  shall  not  be  paid 
within  ten  days  after  such  demand  made,  or  notice  left  at  his  last 
place  of  abode  as  aforesaid,  it  shall  and  may  be  lawful  for  the  presi- 
dent, at  his  election,  to  write  to  the  clerk  of  the  general  court,  or  of 
the  county  in  which  the  said  delinquent  or  delinquents  may  reside,  or 
did  at  the  time  he  or  they  contracted  the  debt,  reside,  and  send  to  the 
said  derk  the  bond,  bill,  or  note  due,  with  proof  of  the  demand  made 
as  aforesaid,  and  order  the  said  derk  to  issue  capias  ad  satisfactendumj 
fieri  facias,  or  attachment  by  way  of  execution,  on  which  the  debt 
and  costs  may  be  levied,  by  selling  the  property  of  the  defendant  for 
the  sum  or  sums  of  money  mentioned  in  the  said  bond,  bill,  or  note  ; 
and  the  clerk  of  the  general  court,  and  the  derks  of  the  several  county 
courts,  are  hereby  respectivdy  required  to  issue  such  execution  or  ex- 
ecutions, which  shall  be  made  returnable  to  the  court  whose  clerk 
shall  issue  the  same  which  shall  first  sit  after  the  issuing  thereof,  and 
shall  be  as  valid  and  as  effectual  in  law,  to  all  intents  and  purposes, 
as  if  the  same  had  issued  on  judgment  regularly  obtained  in  the  or- 
dinary course  of  proceeding  in  the  said  court,  and  such  execution  or 
executions  shall  not  be  liable  to  be  stayed  or  delayed  by  any  super' 
sedeas,  writ  of  error,  appeal,  or  injunction  from  the  chancellor ;  pro- 
vided always,  that  before  any  execution  shall  issue  as  aforesaid,  the 
president  of  the  bank  shall  make  an  oath,  (or  affirmation,  if  he  shall 
be  of  such  religious  sodety  as  allowed  by  this  State  to  make  affir- 
mation,) ascertaining  whether  the  whole  or  what  part  of  the  debt  due 
to  the  bank  on  the  said  bond,  bill,  or  note,  is  due ;  which  oath  or 
affirmation  shall  be  filed  in  the  office  of  the  derk  of  the  court  from 
which  the  execution  shall  issue ;  and  if  the  defendant  shall  dispute 
the  whole  or  any  part  of  the  said  debt  on  the  return  of  the  execution, 
the  court  before  whom  it  is  returned  shall  and  may  order  an 
[  *  673  ]  issue  to  be  joined,  and  trial  *to  be  had  in  the  same  court  at 
which  the  return  is  made ;  and  shall  make  such  other  pro- 
ceedings that  justice  may  be  done  in  the  speediest  manner." 

In  pursuance  of  these  provisions  of  the  act,  a  capias  ad  satisfacien- 
dum was  issued  by  the  bank  against  the  defendant,  on  a  promissory 
note,  signed  by  him,  and  indorsed  to  the  bank.  The  defendant  ap- 
peared in  court,  and  claimed  the  right  allowed  by  the  act  to  dispute 
the  debt ;  upon  whi^h  the  court  ordered  an  issue  to  be  made  up  be- 
cween  the  parties. 

The  plaintiff  offered  to  file  a  dedaration,  tendering  an  issue  on  a 
wager,  to  which  the  defendant  objected,  and  the  court  sustained  the 
objection.  A  dedaration  in  assumpsit  was  then  filed,  to  which  the 
defendant  pleaded  the  statute  of  limitations. 
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On  the  trial,  the  defendant  moved  the  court  to  instnict  the  jory 
that  if  they  should  be  satisfied  by  the  evidence  that  three  years  had 
elapsed  between  the  expiration  of  the  time  limited  for  the  payment 
of  the  said  note,  and  the  issuing  of  the  execution  by  the  clerk  in  this 
cause,  upon  the  letter  and  paper  sent  by  the  president  of  the  bank, 
and  given  in  evidence,  they  ought  to  find  a  verdict  for  the  defendant 
on  the  issue  joined  on  the  plea  of  the  statute  of  limitations. 

The  court  gave  the  instruction  required,  and  the  jury  found  a  ver^ 
diet  for  the  defendant  The  counsel  for  the  plaintiff  excepted  to  the 
opinion,  and  has  brought  the  cause  into  this  court  by  writ  of  error. 

The  execution  being  the  first  process  under  this  extraordinary  act, 
its  emanation  must  be  equivalent,  so  far  as  respects  the  bar  created 
by  the  act  of  limitations,  to  suing  out  original  process  in  a  suit  com- 
menced in  the  usual  way.  There  is,  therefore,  no  error  in  that  part 
of  the  instruction  which  relates  to  the  period  to  which  time  was  to 
be  calculated ;  and  the  only  inquiry  is,,  whether  the  defendant  could 
avail  himself  of  the  act  of  limitations. 

The  great  object  of  the  incorporating  act  appears  to  have  been,  to 
give  the  bank  the  most  expeditious  remedy  possible  for  the  collection 
of  the  money  due  to  it  The  affidavit  of  the  president  supplies  the 
place  of  a  judgment,  and  those  proceedings  after  judgment, 
which  are  allowed  for  the  *  purposes  of  justice,  but  may  be  [  *  674  ] 
used  for  mere  delay,  are  taken  away.  The  execution  <'  shall 
not  be  liable  to  be  stayed  or  delayed  by  any  supersedeas^  writ  of  error, 
appeal,  or  injunction  £rom  the  chancellor."  But  the  law  did  not  in* 
tend,  by  this  summary  process,  to  deprive  the  debtor  of  all  defence. 
Although  all  delay  was  cut  ofi^  he  was  permitted,  on  the  return  of  tiie 
execution,  to  dispute  the  whole,  or  any  part  of  the  debt  But  while 
the  law  allows  him  to  dispute  the  debt,  it  still  guards  against  delay. 
An  issue  is  to  be  made  up  immediately,  and  tried  at  the  same  term. 
While  the  law  thus  carefully  guards  against  procrastination,  it  does 
not  interfere  with  the  defence  which  the  party  is  at  liberty  to  set  up. 
It  does  not  prescribe  the  nature  of  that  defence,  or  deprive  him  of  any 
which  might  have  been  used  had  the  action  been  commenced  in  the 
ordinary  way.  Had  the  Bank  of  Columbia  proceeded  in  the  common 
course  of  law,  the  defendant  could  have  pleaded  the  act  of  limitations, 
in  bar  of  the  action.  If  we  are  correct  in  saying  that  the  object  of 
the  section  of  the  incorporating  act  which  has  been  recited  was  expe- 
dition, not  the  ademption  of  legal  defences,  we  think  this  a  mode  of 
disputing  the  debt  of  which  he  might  still  avail  himself. 

There  is  no  error  in  the  judgment  of  the  circuit  court,  and  it  is 
affirmed,  with  costs. 
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This  cause  came  on  to  be  heard  on  a  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel ;  on  consideration  whereof  it  is  considered,  ordered,  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs. 


Gboeoe  Beach,  PlaintijOT  in  Error,  v.  Jonathan  Viles,  et  ai.^  De* 

fendants  in  Error. 

s  P.  675. 

Bj  the  law  of  Massachasotts,  a  garnishee  who  has  converted  into  money  property  assigned 
to  him  by  the  principal  debtor,  and  who  has  jost  claims  against  that  debtor  exceeding  in 
amount  such  proceeds,  cannot  be  chaiged  as  garnishee,  though  the  assignment  were  oon> 
stractircly  fiandnlent,  as  against  creditors. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Massachusetts,  to  revise  a  judgment  in  a  process  of  garnishment. 
As  the  case  was  decided  upon  a  single  point  of  the  local  law,  which 
is  intelligible  upon  the  facts  stated  in  the  opinion  of  the  court,  it  is 
not  deemed  necessary  to  detail  the  other  circumstances. 

Webster^  for  the  plaintiff 

Simmons^  contra. 

[  *  678  ]  *  Story,  J.,  delivered  the  opinion  of  the  court  After 
stating  the  facts,  he  proceeded  as  follows :  — 
The  present  being  a  suit  upon  a  local  statute,  giving  a  par- 
ticular remedy  in  the  nature  of  a  foreign  attachment  against  gar- 
nishees who  possess  goods,  effects,  or  credits,  of  the  principal  debtor, 
the  decisions  which  have  been  made  upon  the  construction  of  that 
statute  by  the  state  courts  are  entitled  to  great  respect,  and  ought,  in 
conformity  to  the  uniform  practice  of  this  court,  to  govern  our  own 
decisions.  This  consideration  saves  us  from  the  necessity  of  discuss- 
ing many  of  the  questions  which  have  been  so  elaborately  argued  at 
the  bar.  If  we  were  called  upon  to  decide  them  upon  general  prin- 
ciples applicable  to  conveyances,  which  are  assailed  as  being  in  fraud 
of  creditors,  we  should  have  much  difficulty  in  arriving  at  a  conclu- 
sion upon  some  of  the  points,  and  should  require  further  time  for  de- 
liberation. But  we  are  of  opinion  that  the  case  may  be  finally  dis- 
posed of  upon  a  single  ground,  which  has  received  the  sanction  of 
the  highest  state  court  of  Massachusetts.  It  is  this.  It  appears  from 
the  facts  that  the  proceeds  of  all  the  property  received  by 
[  *679  ]  the  assignees  under  this  assignment  are  insufficient  *to  pay 
tlie  amount  of  the  just  debts  and  demands  due,  bond  fide^ 
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to  the  assignees.  Under  such  circumstances  the  established  doctrine 
of  Massachusetts  is,  that  the  assignees  cannot  be  holden  as  tnistees 
of  the  debtor  under  this  process,  so  as  to  be  chargeable  to  the  creditor, 
who  is  plaintiff  in  the  suit  Even  if  the  assignment  were  held  to  be 
constructively  fraudulent,  in  point  of  law,  they  would  be  entitled  to 
retain  for  their  own  bond  fide  debts ;  for  as  to  these  they  stand  upon 
equal  grounds  with  any  other  creditors.  This  is  understood  to  be  the 
clear  result  of  the  cases  decided  in  Massachusetts ;  and  it  therefore 
becomes  unnecessary  to  go  into  the  more  extensive  inquiries  presented 
by  the  arguments  at  the  bar. 

Upon  this  ground  we  are  all  of  opinion  that  the  judgment  of  the 
circuit  court  ought  to  be  aflirmed,  with  costs. 
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^ote  by  Mr.  Justice  Johnson^  on  the  expogition  of  the  phrase,  ^ex  post  facto,"  m  thi 

constUtUion  of  the  United  States. 

Tho  case  in  which  the  meaning  of  the  phrase  ex  post  facto,  in  the  constitution, 
came  first  to  be  considered,  was  that  of  Calder  and  wife  v.  Bull  and  wife,  S  D.  386. 

Mrs.  Calder  claimed  as  heiress  to  one  Morrison,  Bull  and  wife  claimed  by  devise, 
and  the  question  was  devisavU  vel  non.  The  court  of  probate  in  Connecticut,  having 
jurisdiction  of  the  question,  decided  against  the  will ;  but  there  was  a  right  of  appeal 
from  that  decision  to  the  supreme  court  of  errors,  provided  it  was  prosecuted  within 
eighteen  months.  It  was  not  prosecuted  within  the  limited  time,  and  thereby,  it  was 
contended,  tho  decision  of  the  court  of  probate  became  final  against  the  will,  and 
ought  to  have  quieted  Calder  and  wife  in  possession  of  the  property. 

But  Bull  and  wife  made  application  to  the  legislature  of  Connecticut  for  relief,  and 
obtained  from  them  a  resolution,  or  law,  setting  aside  the  decree  of  the  court  of  pro- 
bate, and  granting  Bull  a  new  hearing  in  that  court  On  that  new  hearing,  the  decis- 
ion  was  in  favor  of  the  will ;  and  Calder  and  wife  were,  of  course,  evicted  of  an 
interest  which  they  contended  had  been  finally  aflirmed  in  them  by  the  previous  decis- 
ion, and  the  effect  of  the  limitation  barring  the  right  of  appeal. 

The  argument  of  counsel  is  not  reported ;  but  it  is  obvious  from  the  opinions 
ascribed  to  the  judges,  that  in  behalf  of  Calder  it  was  contended  that  the  act  of 
the  Connecticut  legisUture  was  an  ex  post  facto  law,  in  the  sense  of  the  constitution, 
and  void ;  and  in  behalf  of  Bull,  that  the  legislature  had  exercised  a  power,  consti- 
tutional in  Connecticut,  and  therefore  not  ex  post  facto  in  the  sense  of  the  consti- 
tution. 

This  appears  distinctly  the  ground  upon  which  Cushing,  the  presiding  judge, 
places  his  opinion.  "  The  case,"  says  he,  ^  appears  to  me  to  be  clear  of  all  difficulties, 
taken  cither  way ;  if  the  act  is  a  judicial  act,  it  is  not  touched  by  the  federal  constitu- 
tion ;  and  if  it  is  a  legislative  act  it  is  maintained  and  justified  by  the  ancient  and 
uniform  practice  of  the  State  of  Connecticut." 

That  State,  it  must  be  observed,  had  at  that  time  no  written  constitution ;  and  as 
in  Rhode  Island  at  the  present  day,  what  it  could  constitutionally  do,  could  only  be 
decided  by  what  it  did  habitually.  The  decision,  therefore,  rendered  at  this  term, 
in  the  case  of  'V^lkinson  v.  LeUnd  et  oL,  was  precisely  that  in  the  case  of  Calder  v 

Bull. 
[  *  682  ]      *  That  the  cause  did  not  go  off  on  the  ground  that  the  phrase  ex  posi 
facto  in  the  constitution,  was  inapplicable  to  civil  acts,  is  distinctly  expressed 
also  by  Judge  Iredell.    **  Upon  the  whole,"  says  he,  "  though  there  cannot  he  a  case 
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in  which  an  ex  post  facto  law  in  criminal  matters  is  requisite  or  justifiable,  yet  in  the 
present  instance  the  objection  does  not  arise;  because,  1.  If  the  act  of  the  legislature 
of  Connecticut  was  a  judicial  act,  it  is  not  within  the  words  of  the  constitution  ;  and 
2.  Even  if  it  was  a  legislative  act,  it  is  not  within  the  meaning  of  the  prohibition. ** 
In  the  commencement  of  the  opinion,  he  expresses  himself  thus :  **  From  the  best 
information  to  be  collected  relative  to  the  constitution  of  Connecticut,  it  appears  that 
the  legislature  of  that  State  has  been  in  the  uniform  and  uninterrupted  exercise  of  a 
general  superintending  power  over  its  courts  of  law,  by  granting  new  trials."  And 
again :  '*  When  Connecticut  was  settled,  the  right  of  empowering  her  legislature  to 
superintend  the  courts  of  justice  was,  I  presume,  early  assumed ;  and  its  expediency, 
•IS  applied  to  the  local  circumstances  and  municipal  policy  of  the  State,  is  sanctioned 
by  a  long  and  uniform  practice.  The  power,  however,  is  judicial  in  its  nature,  and 
whenever  it  is  exercised,  as  in  the  present  instance,  it  is  an  exercise  of  judipial,  not  of 
legislative  authority." 

Here  then  is  a  positive  opinion  as  to  the  judicial  character  of  this  transaction,  and 
it  shows  that  his  vote  upon  the  decision  rendered  must  rest  upon  the  first  of  tlie 
alternatives  stated  in  his  conclusion.  And  the  mode  in  which  he  enters  upon  the 
examination  of  the  second  alternative,  shows  that  he  attaches  no  importance  to  it.  He 
enters  upon  it  hypothetically,  commencing  with  the  words,  "  But  let  us  for  a  moment 
suppose." 

Judge  Patterson  also  says :  **  True  it  is,  that  the  awarding  of  new  trials  falls  prop- 
erly within  the  province  of  the  judiciary;  but  if  the  legislature  of  Connecticut  have 
been  in  the  uninterrupted  exercise  of  this  authority  in  certain  cases,  we  must  in  such 
cases  respect  their  decisions,  as  flowing  from  a  competent  jurisdiction  or  constitutional 
organ  ;  and  therefore  we  may,  in  the  present  instance,  consider  the  legislature  of  the 
State  as  having  acted  in  their  customary  judicial  capacity." 

Judge  Chase  expresses  himself  thus :  "  Whether  the  legislature  of  any  State  can 
revise  and  correct  by  law,  a  decision  of  its  courts  of  justice,  although  not  prohibited 
by  the  constitution  of  the  State,  is  a  question  of  very  great  importance,  and  not  neces- 
sary to  be  now  considered,  because  the  resolution  or  law  in  question  does  not  go  so 
far."  And  again :  **  It  does  not  appear  to  me  that  the  resolution  or  law  in  question  is 
contrary  to  the  charter  of  Connecticut  or  its  constitution,  which  is  said  by  counsel  to 
be  composed  of  its  charter,  acts  of  assembly,  and  usages  and  customs.  I  should  think 
that  the  courts  of  Connecticut  are  the  proper  tribunals  to  decide  whether  laws  con- 
trary to  the  constitution  thereof  are  void.  In  the  present  case  the}  have,  both  in  the 
inferior  and  superior  courts,  decided  that  the  resolution  or  law  in  question  was  not 
contrary  to  either  their  state  or  the  federal  constitution. 

Thus  it  appears  that  all  the  judges  who  sat  in  the  case  of  Calder  t;.  Bull,  concurred 
in  the  opinion  that  the  decision  of  the  court  of  probate,  and  the  lapse  of  the  time 
given  for  an  appeal  to  their  court  of  errors,  were  not  final  upon  the  rights  of  the  par- 
ties ;  that  there  still  existed  in  the  legislature,  a  controlling  and  revising  power  over 
the  controversy ;  and  that  this  was  duly  exercised  in  the  reversal  of  the  first  decreti  of 
the  court  of  probate.  And  who  can  doubt  that  the  legislature  of  a  State  may  be  vested 
by  the  state  constitution  with  such  a  power  ?  And  what  invasion  of  private  right 
can  result  from  the  exercise  of  such  a  power  when  so  delegated  ?  All  the 
rights  claimed  or  exercised  in  a  State,  which  thus  *  modify  the  administra-  [*683  J 
tion  of  justice,  are  held  and  exercised  under  the  restrictions  which  such  a 
constitution  imposes. 

How  then  could  the  question  whether  the  phrase  ex  post  facto  was  confined  to  crim- 
inal laws,  arise  in  this  cause?  the  law  complained  of  was  equally  free  from  that 
characteristic ;  though  the  phrase  be  held  to  extend  to  laws  of  a  civil  character. 

I  then  have  a  right  to  deny  that  the  construction  intimated  by  three  of  the  judges, 
in  the  case  of  Calder  v.  Bull,  is  entitled  to  the  weight  of  an  adjudication.    Kor  b  it 
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immaterial  to  observe,  that  aa  adjudication  upon  a  fundamental  law,  ought  never  to  be 
irrevocably  settled  by  a  decision  that  is  not  necessary  and  explicit 

It  is  laid  down,  indeed,  as  a  principle  of  the  Roman  civil  law,  **  that  in  cases  which 
depend  upon  fundamental  principles,  from  which  demonstrations  may  be  drawn, 
millions  of  precedents  arc  of  no  value ;"  Aylifie,  5:  and  the  English  law  concurs  with 
the  Koman  in  this,  **  tliat  an  extra-judicial  opinion,  given  in  or  out  of  court,  is  no  good 
precedent ;  for  it  is  no  more  than  the  prolatum,  or  saying  of  him  who  gives  it"  *'  Ad 
opinion  given  in  court,  if  not  necessary  to  the  judgment  given  of  record,  is,  according 
to  Vaughan,  no  judicial  opinion  at  all,  and  consequently  no  precedent ;  for  the  same 
judgment  might  as  well  have  been  given,  if  no  such,  or  a  contrary  opinion  had  been 
brought ;  nor  is  such  an  opinion  any  more  than  a  gratis  dictum.*'    Ayliffe,  9. 

That  the  phrase  ex  post  facto  is  not  confined  in  its  ordinary  signification  to  criminal 
law,  or  criminal  statutes,  admits  of  positive  demonstration ;  and  with  great  respect  for 
my  learned  predecessors,  but  a  due  regard  to  what  I  owe  to  the  discharge  of  my  own 
duties,  I  will  endeavor  to  show  that  they  have  not  proved  the  contrary. 

I  think  it  will  not  be  doubted  by  any  one,  who  has  considered  the  remarks  made  by 
the  learned  judges  on  the  translation  and  construction  of  the  phrase  ex  post  facto^  that 
fiomt^  misapprehension  must  have  prevailed,  as  to  the  parts  of  speech  of  which  it  is 
composed.  By  applying  the  English  preposition  after,  so  often  to  the  translation  of 
post^  in  the  sentence,  I  am  warranted  in  believing  that  the  latter  word  was  mistaken 
for  the  Latin  preposition  post;  whereas,  it  is  unquestionably  an  abbreviation  of  the  ad- 
jective poatremOf  as  will  appear  by  referring  to  the  maxims  of  Sir  Francis  Bacon,  and 
comparing  the  8th  in  the  table,  with  the  8th  maxim  in  the  text ;  in  the  latter  of  which 
post  is  extended  to  postremo;  and  such  must  be  the  fact,  to  comport  with  the  sense 
attached  to  the  phrase  in  its  common  use  and  application.  But  the  phrase  is  of  such 
antiquity,  and  so  generally  used  in  its  abridged  form,  that  its  origin  and  derivation, 
as  is  the  case  with  a  vast  proportion  of  every  language,  has  been  nearly  foz^otten. 

I  am  indebted  to  a  friend  for  a  quotation  from  the  Pandects,  in  which  it  appears, 
even  in  Justinian's  time,  to  have  been  used  as  a  quaint  phrase;  just  as  a  ca.  sa.  or 
writ,  in  the  pone;  or  quo  minuSj  is  used  at  the  present  day.  L.  34 ;  Tit  4 ;  Law  15. 
Tl\e  antiquity  of  its  use  among  the  English  jurists  may  be  fairly  inferred  from  its 
being  ingrafted  into  the  maxims  of  the  law  constituting  its  fundamental  rules.  As  we 
see,  in  Elements  of  the  Com.  Law,  by  Lord  Verulam,  Max.  8  and  21. 

But  my  present  purpose  is  to  fix  its  signification  and  legal  import,  and  this  is  best 
done  by  reference  to  an  adjudged  case. 

At  the  time  of  the  great  speculation  in  England,  in  south  sea  stock,  it  was  thought 
necessary,  for  the  peace  of  the  nation,  to  pass  the  stat  7  Grea  I.  sec.  2,  c.  8,  which 
required  a  registry  of  contracts  for  south  sea  stock,  to  be  made  by  the  29th 
[  *  684  ]  of  September,  1721,  and  if  not  so  registered  they  were  declared  void.  *  W. 
bought  of  M.  stock  to  a  large  amount,  for  which  an  assignment  was  duly 
executed,  dated  19th  August,  1720,  (which  was  prior  to  the  passing  of  the  act;)  but 
exception  was  taken,  on  the  ground  of  defect  in  the  form  of  registration,  on  which  the 
defendant  insisted  that  the  contract  was  avoided  by  the  statute. 

Kayaiond,  Justice.  **  This  act  being  ex  post  facto^  the  construction  of  the  words 
ought  not  to  be  strained,  in  order  to  be  defeat  a  contract,  to  the  benefit  whereof  the 
party  was  well  entitled,  at  the  time  the  contract  was  made."  Wilkinson  v.  Meyer,  2 
Lord  Raym.  1350-1352. 

This  case  is  authority  to  three  points;  1.  To  show  that  the  phrase  is  used  in  a 
sense  equally  applicable  to  contracts  and  to  crimes.  2.  That  it  was  applied  to  statutes 
afiecting  contracts.  And  3.  That  as  late  as  Lord  Raymond^s  time,  it  had  not  received 
a  practical  or  technical  constniction,  which  confined  it  to  criminal  cases. 

The  learned  judges,  in  the  (Ahq  of  Calder  v.  Bull,  rely  on  Blackstone  and  Wooddcsson 
for  a  contrary  doctrine ;  but  on  examining  these  writers,  the  latter  will  be  found  to  be 
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any  thing  but  an  authority  to  their  purpose ;  and  that  in  the  former  there  is  nothing 
Airnishcd  that  can  be  held  conclusive  on  the  subject. 

The  passage  in  Wooddesson,  will  be  found  in  2  W.  641.  The  author  is  animadverting 
upon  bills  of  attainder,  bills  of  pains  and  penalties,  and  other  laws  of  that  class ;  and 
his  words  are  these :  "  It  must  be  admitted  that  in  all  penal  statutes  passed  ex  poxt 
facto,  except  where  the  innovation  mollifies  the  rigor  of  the  criminal  code,  justice 
wears  her  sternest  aspect" 

Penal  statutes,  passed  ex  post  facto ;  but  why  say  penal  statutes,  and  not  simply 
statutes  passed  ex  post  facto,  if  the  use  of  the  phrase  ?ras  exclusively  limited  to  penal 
statutes  ?  And  with  what  propriety  could  the  phrase  be  applied  to  statutes  mollifying 
the  rigor  of  the  criminal  law,  if  it  had  the  fixed  restriction,  since  attached  to  it,  which 
they  propose  to  assign  to  it  in  their  reasoning  upon  that  cause  ? 

Judge  Blackstone*is  by  no  means  conclusive,  if  any  authority  at  all  upon  the  sub- 
ject. Arch,  and  Christ  Black.  41,  old  edit  4G.  He  is  commenting  upon  the  definition 
of  a  law  generally ;  and  that  member  of  the  definition  which  designates  it  as  "  a  rule 
prescribed."  And  when  illustrating  the  nature  and  necessity  of  this  attribute  of  a  law, 
he  illustrates  it  by  referring  to  the  laws  of  Caligula,  written  in  small  characters,  and 
hung  up  out  of  view,  to  ensnare  the  people :  and  then  remarks,  "  There  is  still  a  more 
unreasonable  method  than  this,  which  is  called  making  of  laws  ex  post  facto ;  where, 
afVer  an  action,  indifierent  in  itself,  has  been  committed,  the  legislator  then  for  the  first 
time  declares  it  to  have  been  a  crime,  and  inflicts  a  punishment  upon  the  person  who 
has  committed  it." 

This  is  precisely  what  Wooddesson  calls  a  penal  statute,  passed  ex  post  facto;  but  it 
by  no  means  follows,  that  because  a  penal  statute  may  be  ex  post  facto,  that  none  other 
can  be  affected  with  that  character;  and  certainly  his  commentator,  Mr.  Christian,  in 
his  note  upon  the  phrase  ex  post  facto,  seems  to  have  had  no  idea  of  this  restrictive  ap- 
plication of  it  His  words  are:  "  an  ex  post  facto  law  may  be  either  of  a  public  or  a 
private  nature ;  and  when  we  speak  generally  of  an  ex  post  facto  law,  we  perhaps 
always  mean  a  law  which  comprehends  the  whole  community.  The  Roman  priv'degia 
seem  to  correspond  to  our  bills  of  attainder,  and  bills  of  pains  and  penalties,  which, 
though  in  their  nature  they  are  ex  post  facto  laws,  yet  arc  seldom  called  so."  Here  he 
speaks  of  a  law,  not  of  a  penal  law,  which  comprehends  the  whole  community ;  and  of 
certain  penal  laws,  in  their  nature  ex  post  facto;  that  is,  of  the  description  of  ex  post 
facto  laws ;  which  they  certainly  are,  without  being  exclusively  so. 

The  **  Federalist"  also  is  referred  to  for  an  exposition  of  the  phrase.  The 
*  passage  is  found  in  the  44th  number,  and  is  from  the  pen  of  Mr.  Madison.  [  *  685  ] 
But  the  writer  has  made  no  attempt  at  giving  a  distinct  exposition  of  the 
phrase,  as  used  in  the  constitution.  Bills  of  attainder,  ex  post  facto  laws,  and  laws 
impairing  the  obligation  of  contracts,  are  all  considered  together ;  and  regarded,  as 
they  really  are,  as  forming  together  **  a  bulwark,  in  favor  of  personal  security  and 
private  rights;"  but  on  the  separate  office  of  each,  in  the  work  of  defence,  he  makes 
no  remark,  and  attempts  no  definition  or  distribution. 

Some  of  the  state  constitutions  are  also  referred  to,  as  furnishing  an  exposition  of 
the  words  ex  post  facto,  which  confine  its  application  to  criminal  cases.  But  of  the 
four  that  have  been  cited,  it  will  be  found  that  those  of  Massachusetts  and  Delaware 
do  not  contain  the  phrase ;  and,  as  if  sensible  of  the  general  application  of  its  meaning 
to  all  laws,  giving  effects  and  consequences  to  past  actions,  which  were  not  attached  to 
them  when  they  occurred,  simply  give  a  description  of  the  laws  they  mean  to  prohibit, 
without  resorting  to  the  aid  of  a  quaint  phrase  which  can  only  be  explained  by  an 
extended  periphrasis. 

The  constitutions  of  Maryland  and  North  Carolina  would  seem  to  have  applied  the 
phrase  in  the  restricted  sense.  And  yet  there  is  good  reason  to  think,  tliat  in  the 
application  of  those  articles  to  questions  arising  in  their  courts  of  justice ;  before  the 
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pfovinon  in  the  constitation  of  the  United  States  superseded  the  neceamty  of  rosorting 
to  their  own  constitutions  in  the  defence  of  private  rights  when  invaded  hy  ex  post  facto 
Uws ;  a  general  application  of  the  phrase,  as  well  to  civil  as  to  criminal  cases,  would 
have  been  justified  by  the  generality  of  the  prohibition  to  pass  ex  post  facto  laws,  as 
used  in  both  those  constitutions. 

But  if  otherwise,  why  should  the  erroneous  use  of  language  in  two  instances  only, 
control  the  meaning  of  it  everywhere  ?  Or  anywhere,  but  in  the  construction  of  the 
particular  instrument  in  which  it  is  so  used  ? 

It  is  obvious,  in  the  case  of  Caldcr  v.  Bull,  that  the  great  reason  which  influenced 
the  opinion  of  the  three  judges  who  gave  an  exposition  of  the  phrase  er  post  facto,  was 
that  they  considered  its  application  to  civil  cases  as  unnecessary,  and  fully  supplied  by 
the  prohibition  to  pass  laws  impairing  the  obligation  of  contracts. 

Judge  Chase  says :  **  If  the  prohibition  against  making  ex  post  facto  laws  was  in- 
tended to  secure  personal  rights  from  being  affected  or  injured  by  such  laws,  and  the 
prohibition  is  sufficiently  extensive  for  that  object;  the  other  restraints  I  have  enume- 
rated were  uunecessat^',  and  therefore  improper ;  for  both  of  them  are  retrospective." 

Judge  Patterson  says :  "  Where  is  the  necessity  or  use  of  the  latter  words,  if  a  law 
impairing  the  obligation  of  contracts  be  comprehended  within  the  terms  ex  post  facto 
law  ?  It  is  obvious  from  the  specification  of  contracts  in  the  last  member  of  the  clause, 
that  the  framera  of  the  constitution  did  not  understand  or  use  the  words  in  the  sense 
contended  for  on  the  part  of  the  plaintifis  in  error.  They  understood  and  used  the 
words  in  their  known  and  appropriate  signification,  as  referring  to  crimes,  pains,  and 
penalties,  and  no  further.  The  arrangement  of  the  distinct  members  of  this  section 
necessarily  points  to  this  meaning.'' 

Judge  Iredell  considers  the  extended  construction  of  the  phrase  as  unnecessary  foi 
another  reason.  **  The  policy,  the  reason  and  humanity  of  the  prohibition  do  not,  I 
repeat,"  says  the  judge,  ^  extend  to  civil  cases,  to  cases  that  merely  affect  the  private 
property  of  citizens." 

On  these  opinions  a  variety  of  remarks  may  be  made. 

And  the  first  is,  that  the  learned  judges  could  not  then  have  foreseen  the  great 
variety  of  forms  in  which  the  violations  of  private  right  have  since  been  presented  to 
this  court  The  case  of  a  legislature  declariug  a  void  deed  to  be  a  valid 
[  *  686  ]  *  deed,  is  a  striking  one  to  show,  both  that  the  prohibition  to  pass  laws  violat- 
ing the  obligation  of  contracts,  is  not  a  sufficient  protection  to  private  rights ; 
and  that  the  policy  and  reason  of  the  prohibition  to  pass  ex  post  facto  laws,  does  ex- 
tend to  civil  as  well  as  criminal  cases.  This  court  has  had  more  than  once  to  toil  up  hill, 
in  order  to  bring  within  the  restriction  on  the  States  to  pass  laws  violating  the  obligation 
of  contracts,  the  most  obvious  cases  to  which  the  constitution  was  intended  to  extend 
its  protection.  A  difficulty  which  it  is  obvious  might  of^en  be  avoided,  by  giving  to  the 
phrase  ex  post  facto  its  original  and  natural  application.  It  is  then  due  to  the  vener- 
able men  whose  opinions  I  am  combating,  to  believe  that,  had  this  and  the  many  other 
similar  cases  which  may  occur,  and  will  occur,  been  presented  to  their  minds,  they 
would  have  seen  that  in  civil  cases  the  restriction  not  to  pass  ex  post  facto  laws  could 
not  be  limited  to  criminal  statutes,  without  restricting  the  protection  of  the  constitution 
to  bounds  that  would  import  a  positive  absurdity. 

2.  High  and  respectable  as  is  the  authority  of  these  distinguished  men,  it  is  not  un- 
permitted to  say  that,  when  they  speak  of  the  known  and  settled  and  technical  meaning 
of  words,  they  submit  their  opinions  to  that  arbiter  of  truth  to  whose  jurisdiction  all 
men  have  an  equal  right  to  appeal.  I  think  I  have  gone  far  to  show  that  their  quota- 
tions do  not  fix  the  meaning  of  the  phrase  under  consideration,  with  immovable  firm- 
ness. Maryland  first  used  it  in  this  restricted  sense,  and  North  Carolina  copied  from 
jiaryland ;  and  if  the  evidence  of  contemporaries  may  bo  relied  on,  Mr.  Chase  was 
one  of  the  committee  who  reported  the  constitution  of  Maryland ;  and  thus  stands  the 
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afitbority  for  the  restricted  use.  Very  many  instances  of  the  more  general  use  of  tlio 
phrase  may  be  added  to  the  authority  of  Lord  Raymond,  some  of  which  I  will  mention. 
Certainly,  in  Lord  Raymond's  time,  it  had  not  received  this  technical  established  sig- 
nification ;  and  how  it  can  be  proved  to  have  acquired  it  since,  is  not  very  easy  to 
perceive. 

The  following  instances  of  its  ancient  general  use  will  show  that  if  acquired,  it  must 
be  in  modem  times,  and  therefore  the  proof  ought  to  be  the  more  accessible. 

In  Sir  F.  Bacon's  Maxims.  Max.  8  Estimatio  preteriti  delicti  ex  post  facto  nun- 
quam  crescit 

And  all  the  cases  given  to  illustrate  the  maxim,  are  cases  at  common  law,  such  as 
^  slander  of  one  who  after  becomes  noble ;  this  is  not  scandalum  tnagnatum,**  Thus 
showing  that  it  has  no  peculiar  connection  with  statute  law. 

Max.  21.  Clausula  vel  dispositio  inutilis  per  prsesumptionem  vel  causam  remotam  ex 
post  facto  non  fulcUur, 

And  all  the  examples  furnished  on  this  maxim  are  cases  of  civil  rights  and  liberties. 

1  Sheppard's  Touchstone,  63.  '*  It  is  a  rule  that  if  a  contract  be  not  in  its  inception 
nsurious,  no  matter  ex  post  facto  shall  make  it  so." 

1  Shcppard's  Touchstone,  68.  '*  Where  a  deed  good  in  its  creation  shall  become 
vend  ex  post  facto,  by  razure,  &c.** 

1  Sheppard's  Touchstone,  20.  "  Where  a  deed  is  void  db  initio^  and  where  it  doth 
become  void  by  matter  ex  post  facto," 

Godolphin's  View  of  the  Admiralty,  109.    "  And  the  performance  of  something  ex' 
post  facto  within  the  realm,  in  pursuance  of  a  preceding  contract,  &c.,  doth  not  make 
it  cease  to  be  maritime." 

The  same,  in  his  Law  of  >  Executors,  Table  D.  "  How  a  devise  originally  void  may 
become  good  ex  post  facto" 

Bulstrode,  17,  5,  B.  a.  p.  416.  '*  Where  the  first  contract  is  not  usurious,  it  shall 
never  be  made  so  by  matter  ex  post  facto" 

8.  It  is  a  remark  of  Judge  Patterson,  that  the  arrangement  of  the  distinct 
members  *  of  this  section  in  the  constitution,  necessarily  points  to  the  restric-  [  *  687  3 
live  meaning  which  he  assigns  to  this  phrase.  But  with  all  deference,  I  must 
contend  that  if  any  thing  is  to  be  deduced  from  the  arrangement  of  the  three  instances 
of  restriction,  the  argument  will  be  against  him.  For  by  placing  ex  post  facto  laws 
between  bills  of  attainder,  which  are  exclusively  criminal,  and  laws  violating  the  ob- 
ligation of  contracts  which  are  exclusively  civil,  it  would  rather  seem  that  ex  post  facto 
laws  partook  of  both  characters,  was  common  to  both  purposes. 

4.  There  is  one  view  in  which  the  consistency  and  comprehensiveness  of  the 
views  of  the  learned  judges,  whose  opinions  I  have  ventured  to  examine,  may 
be  well  defended.  And  it  presents  an  alternative  to  which  I  have  no  doubt  that 
this  court  will  sooner  or  later  be  compelled  to  resort,  in  orde)r  to  maintain  its  own 
consistency,  and  yet  give  to  the  constitution  the  scope  which  is  necessary  to  attain  its 
general  purposes  in  this  section,  and  to  rescue  it  from  the  imputation  of  absurdity, 
m  guarding  against  the  minor  evil,  and  making  no  provision  against  a  greater ;  in  leav- 
ing uncontrolled  the  exercise  of  a  power  to  create  the  contracts  of  parties,  while  they 
restrict  the  exercise  of  a  power  to  violate  those  contracts  when  made  by  parties 
themselves. 

That  is,  to  bring  cases  similar  to  the  present  within  what  the  law  terms  the  equity 
of  a  statute.    According  to  my  construction,  this  is  unnecessary,  and  I  shall  never  be  • 
compelled  to  resort  to  this  application  of  a  principle  so  exceptionable  in  its  influence 
opon  a  fundamental  law.    But  I  see  not  how  those  who  think  differently  from  me  will 
be  able  to  advocate  it,  unless  by  an  amendment  of  the  constitution. 

If  the  correct  exposition  of  "  the  equity  of  a  statute,"  bo  *'  a  construction  made  by 
the  judges,  that  cases  out  of  the  letter  of  the  statute  which  are  within  the  same 
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chief  or  cause  of  making  the  statute,  shall  be  within  the  remedy  thereby  g^ven;"  1 
Instr.  24 ;  or  as  another  author  defines  it  "  verbortim  legis  directio  efficiens,  cvm  una 
res  solummodo  legis  cavetur  verbis j  ut  otnnis  alia  in  cequali  genere  eisdem  caveatur  ver- 
biSf*  Plowden,  407;  there  could  be  no  objection  to  bringing  the  case  of  making  a 
void  deed  valid,  within  the  provision  of  the  constitution  against  violating  the  obligation 
of  contracts,  if  we  were  construing  a  statute.  And  then,  the  protection  which  is  lost 
to  the  constitution  by  the  restricted  construction  of  "  ex  post  facto  laws,"  would  be,  I 
believe,  wholly  restored.  But  whether  this  latitude  of  construction  can  be  safely  and 
on  principle  applied  to  the  constitution,  is  with  me  a  serious  doubt ;  and  hence  I  have 
felt  an  interest  in  endeavouring  to  avoid  the  necessity  of  resorting  to  it,  by  showing 
that  the  case  of  Calder  v.  Bull  cannot  claim  the  preeminence  of  an  adjudged  case 
apon  this  point,  and  if  adjudged  was  certainly  not  sustained  by  reason  or  authorities. 
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Richard  R.  Eeene,  Plaintiff  in  Enror,  v.  Margaret  Meade,  Execntzix 
of  Richard  W.  Meade,  deceased,  Defendant  in  Eiror. 

8P.  1. 

If  a  commission  to  take  evidence  parport  to  be  issued  in  a  cause  in  which  Richard  M.  Meade 

is  plaintiff,  when  Richard  W.  Meade  was  plaintiff,  the  variance  is  not  material. 
Thoagh  written  evidence  of  a  payment  exists,  parol  evidence  is  admissible. 
It  is  not  necessary  that  depositions  should  be  in  the  handwriting  of  any  particular  person, 

and  therefore  the  return  of  commissioners  need  not  show  who  wrote  them. 
If  their  certificate  shows  they  employed  a  person  as  clerk,  this  is  equivalent  to  certifying  tha$ 

they  appointed  him  clerk. 
It  is  not  necessary  that  the  form  of  the  oath  administered  to  a  witness  should  be  set  out  In 

the  return. 

The  ciase  is  stated  in  the  opinion  of  the  court. 
Kepi  for  the  plaintifil 
Lee  and  Jones^  contra* 
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[    •  5    ]      •  Thompson,  J.  delivered  the  opinion  of  the  court 

This  case  comes  up  on  a  writ  of  error  to  the  circuit  court  of 
the  District  of  Columbia,  and  the  questions  for  decision  grow  out  of 
bills  of  exception  taken  by  the  defendant  at  the  trial,  and  relate  to  the 
admission  of  evidence  offered  on  the  part  of  the  plaintiff,  and  objected 
to  by  the  defendant 
The  first  objection  was  to  the  admis^^ion  of  the  depositions  taken 
under  a  commission  issued  under  a  rule  or  order  of  the  court 
[  •  6  ]  below,  on  the  ground  of  a  variance  in  the  name  of  *  the  testa- 
tor Meade,  as  set  out  in  the  commission,  from  that  stated  in 
the  title  of  the  cause.  The  commission  purports  to  be  in  a  cause 
between  Richard  M.  Meade,  plaintiff,  and  Bichcurd  B.  Keene,  defend- 
emt,  whereas  the  name  of  the  plaintiff  is  Richard  W.  Meade.  The 
whole  variance,  therefore,  consists  in  the  use  of  M  instead  of  W,  the 
middle  letter  in  the  plaintiff's  name.  This  objection,  we  think,  was 
properly  overruled.  It  was  a  mere  clerical  mistake  in  making  out 
the  commission.  The  rule  or  order  of  the  court  for  the  commission 
was  in  the  right  name,  Richard  W.  Meade ;  and  the  oath  taken  by 
the  commissioners,  and  administered  to  the  derk  and  the  witnesses 
who  were  examined,  and  all  the  proceedings  under  the  commission 
were  in  the  cause  according  to  its  right  title.  It  was  a  mistake  of 
the  officer  of  the  court,  which  the  court  on  motion  might  have  cor- 
rected on  the  return  of  the  commission.  It  may  be  regarded  as  mere 
matter  of  form,  and  which  has  not  in  any  manner  misled  the  parties. 
And  indeed  it  may  well  be  questioned  whether  the  defendant  was  at 
liberty  to  raise  this  objection.  It  has  been  urged  at  the  bar,  that  this 
was  an  ex  parte  commission,  taken  out  by  the  plaintiff,  and  that  the 
defendant  has  therefore  waived  nothing.  But  the  record  now  before 
this  court  warrants  no  such  conclusion.  The  mode  and  manner  of 
taking  out  the  commission  is  governed  and  regulated  by  the  practice 
of  the  cburt  below,  and  of  which  this  court  cannot  judge.  From  the 
commission  itself,  and  the  interrogatories  upon  which  the  witnesses 
were  examined,  it  would  appear  to  have  been  a  joint  commission. 
The  commissioners  are  required  to  examine  all  witnesses  named  or 
produced  to  them,  either  by  the  plaintiff  or  the  defendant.  And  one 
of  the  interrogatories  put  to  the  witnesses  was,  do  you  know  of  any 
sum  or  sums  of  money  paid  by  the  defendant  to  the  plaintiff,  in 
money,  bills,  or  merchandises,  which  are  not  credited  in  the  amount 
now  before  you.  It  can  hardly  be  presumed,  that  such  an  inter- 
rogatory would  have  been  put  by  the  plaintiff.  It  was  to  elicit  matter 
of  defence,  and  which  concerned  the  defendant  only.  The  motion 
for  the  commission  haying  been  made  by  the  plaintiff,  would 
[    *  7    ]  not  preclude  the  defendant  from  *  afterwards  joining  in  it 
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with  the  consent  of  the  plaintifE  And  if  it  is  to  be  viewed  as  a  joint 
commission,  the  alleged  mistake  may  be  considered  as  made  by 
both  parties,  and  not  to  be  taken  advantage  of  by  either;  and 
besides,  it  may  well  be  questioned  whether  the  middle  letter  formed 
any  part  of  the  Christian  name  of  Meade.  It  is  said  the  law  knows 
only  of  one  Christian  name.  And  there  are  adjudged  cases  strongly 
countenancing,  if  .not  fully  establishing,  that  the  entire  omission  of 
a  middle  letter  is  not  a  misnomer  or  variance,  (Lit  3,  a;  1  Lord  Ray, 
5G3;  5  Johns.  84;  4  Johns.  119,  note  a. ;)  and  if  so,  the  middle  letter 
is  immaterial,  and  a  wrong  letter  may  be  stricken  out  or  disre- 
garded. 

The  general  objection  to  the  testimony  taken  under  the  commis- 
sion on  account  of  the  alleged  variance  having  been  overruled,  the 
plaintiff's  counsel  read  the  deposition  of  F.  Rudolph,  which,  in  that 
part  which  went  to  prove  the  first  item  of  $250  in  the  plaintiff's 
account,  states  that  the  defendant  made  the  entry  on  the  plaintiff's 
rough  cash-book,  himself;  writing  his  name  at  full  length,  at  his 
request,  not  so  much  for  the  sake  of  the  receipt,  as  in  order  for  him 
to  become  acquainted  with  his  signature,  and  the  way  of  spelling  hib 
name.  The  witness  fully  proved  the  actual  payment  of  the  money. 
But  the  defendant  objected  to  such  parol  proof,  as  written  evidencb 
of  the  payment  existed  and  should  be  produced.  This  objection  we 
think  not  well  founded.  The  entry  of  the  advance  made  by  tlie 
defendant  himself,  under  .the  circumstances  stated,  cannot  be  con- 
sidered better  evidence,  within  the  sense  and  meaning  of  the  rule  on 
that  subject,  than  proof  of  the  actual  payment  The  entry  in  the 
cash-book  did  not  change  the  nature  of  the  contract  arising  from  the 
loan,  or  operate  as  an  extinguishment  of  it,  as  a  bond  or  other  sealed 
instrument  would  have  done.  If  the  original  entry  had  been  pro- 
duced, the  handwriting  of  the  defendant  must  have  been  proved,  a 
much  more  uncertain  inquiry  than  the  fact  of  actual  payment  It 
cannot  be  laid  down  as  a  universal  rule,  that  where  written  evidence 
of  a  fact  exists,  all  parol  evidence  of  the  same  fact  must  be  excluded. 
Suppose  the  defendant  had  written  a  letter  to  the  plaintiff 
acknowledging  the  receipt  of  the  *  money,  it  certainly  could  [  *  8  ] 
not  be  pretended  that  the  production  of  this  letter  would  be 
indispensable,  and  exclude  all  parol  evidence  of  the  advance.  And 
yet  it  would  be  written  evidence.  The  entry  made  by  the  defendant 
in  the  cash-book  was  not  intended,  or  understood  to  be  a  receipt  for 
the  money,  but  made  for  a  different  purpose ;  and  even  if  a  promis- 
sory note  had  been  given  as  written  evidence  of  the  loan,  the  action 
might  have  been  brought  for  money  lent,  and  this  proved  by  paroL 
The  note  must  have  been  produced  on  the  trial ;  not,  however,  as  the 
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only  competent  evidence  of  the  loan,  but  to  be  cancelled,  so  as  to 
prevent  its  being  put  into  circulation ;  a  reason  which  does  not  in 
any  manner  apply  to  the  present  case.  This  objection  has  been 
argued  at  the  bar,  as  if  the  court  permitted  the  plaintiff  to  withdraw 
or  expunge  that  part  of  the  deposition  which  related  to  the  written 
acknowledgment,  in  order  to  let  in  the  parol  evidence.  But  this 
view  of  it  is  not  warranted  by^  the  bill  of  exceptions.  This  was 
offered  to  be  done  by  the  plaintiff's  counsel,  but  no  such  permission 
was  given  by  the  court  The  parol  evidence  was  deemed  admissible, 
notwithstanding  the  written  entry  of  the  advance.  The  parol  evi- 
dence did  not  in  any  manner  vary  or  contradict  the  written  entry, 
and  no  objection  could  be  made  to  it  on  that  ground.  Nor  does  the 
non-production  of  the  written  entry  afibrd  any  inference,  that,  if  pro- 
duced, it  would  have  operated  to  the  prejudice  of  the  plaintiff.  Nor 
can  it  in  any  manner  injure  the  defendant.  The  production  of  the 
written  entry  in  evidence  would  not  protect  the  defendant  from 
another  action  for  the  same  cause,  as  seemed  to  be  supposed  on  the 
argument  The  charge  would  not  be  cancelled  on  the  book,  but 
remains  the  same  as  before  trial;  and  the  defendant's  protection' 
against  another  action  depends  on  entirely  different  grounds. 

By  the  second  bill  of  exceptions,  several  objections  appear  to  have 
been  taken  to  the  reading  of  the  depositions.  These  relate  principally 
to  the  proceedings  before  the  commissioners. 

1.  It  is  objected,  that  the  commissioner^  have  not  certified  in  whose 

handwriting  the  depositions  were  taken  down. 
[  *  9  ]       *  We  are  not  aware  of  any  practice  in  the  execution,  and 

return  of  a  commission,  requiring  such  a  certificate.  And  all 
that  the  commission  requires  is,  that  the  commissioners,  having 
reduced  the  depositions  taken  by  them  to  writing,  should  send  the 
same,  .vith  the  commission, » under  their  hands  and  seals,  to  the 
judge;?  of  the  circuit  court  But  it  is  immaterial  in  whose  hand- 
writing the  depositions  are ;  and  it  cannot  be  required  that  they 
should  certify  any  immaterial  fact 

2.  The  second  exception  is,  that  the  commissioners  have  not  certi- 
fied that  they  had  appointed  a  clerk,  and  administered  to  him  Ihe 
oath  required  by  the  commission* 

This  exception  does  not  appear  to  be  sustained  in  point  of  fact. 

The  commission  directs  the  commissioners  to  administer  the  an- 
nexed oath  to  the  person  whom  they  shall  appoint  as  clerk.  And 
they  certify  that  they  had  administered  the  oath  annexed  to  the  com- 
mission to  James  IVTCann,  the  clerk  they  were  going  to  employ  for 
the  execution  of  the  same.  This  certificate  admits  of  no  other  rea- 
sonable interpretation,  than  that  the  person  named  was  the  one  ap- 
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pointed  by  them  as  clerk,  and  it  states  in  terms,  that  the  prescribed 
oath  was  administered  to  him.  The  inference  from  the  certificate  is 
irresistible  that  the  person  employed  as  the  clerk  was  the  one  to  whom 
the  oath  was  administered.  And  this  is  all  the  commission  required, 
ff  employed  as  clerk,  it  follows  of  course  that  he  must  have  been 
appointed  as  such.  If  objections  like  this  are  to  set  aside  testimony 
taken  under  a  commission,  but  very  few  returns  will  stand  the  test. 

3.  The  third  exception  is  that  the  witnesses  were  not  required  to 
testify  all  their  knowledge  and  remembrance  of  any  thing  that  re- 
lated to  the  said  cause. 

The  commission  does  not  prescribe  the  form  of  oath,  but  directs 
generally,  that  the  witnesses  produced  should  be  examined  upon 
their  corporal  oaths,  to  be  administered  by  the  commissioners,  touch- 
ing their  knowledge  or  remembrance  of  any  thing  that  may  relate  to 
the  cause  aforesaid. 

The  commissioners  do  not  certify  what  oath  was  admin- 
istered •  to  the  witnesses.  But  by  way  of  caption  to  the  in-  [  *  10  ] 
terrogatories,  state,  that  in  compliance  with  our  duty,  we 
shall  examine  the  witnesses  upon  the  following  interrogatories,  which 
we  deem  necessary  first  to  establish.  This  form  of  expression  may 
not  be  very  accurate  or  intelligible.  It  may  probably  arise  from  what 
is  required  of  the  commissioners  by  their  own  oath,  which  is  to  ex- 
amine the  witnesses  upon  the  interrogatories  now,  or  which  may 
hereafter,  before  the  said  commission  is  closed,  be  produced  to,  and 
left  with  the  commissioners,  by  either  of  the  said  parties.  The  in- 
terrogatories which  followed  this  caption,  were  probably  those  which 
the  commissioners  had  before  them  when  the  examination  commened  : 
and  if  so,  it  was  proper  for  them  first  to  examine  the  witnesses  upon 
those  interrogatories,  leaving  the  examination  open  to  such  other 
interrogatories  as  might  be  submitted  to  them  before  the  commis- 
sion closed.  But  whatever  might  be  the  reason  for  this  particu- 
lar form  of  expression,  it  is  not  perceived  that  it  warrants  any  con- 
clusion, that  a  proper  oath  was  not  administered  to  the  witnesses. 
It  cannot  be  presumed  that  these  interrogatories  were  firamed  by  the 
commissioners.  It  would  be  against  the  usual  course  of  taking  tes- 
timony  on  a  commission ;  and,  in  the  absence  of  any  evidence  to  the 
contrary,  we  must  assume  that  these  interrogatories  were  firamed  by 
the  parties  in  the  ordinary  course  of  such  proceedings.  And  if  this 
was  a  joint  commission,  as  there  is  reasonable  grounds  to  conclude 
it  was,  the  interrogatories  put  to  the  witnesses  did  require  them  to 
testify  as  to  all  their  knowledge  of  any  thing  that  related  to  the 
cause,  or,  at  all  events,  to  whatever  the  parties  supposed  related  to  it. 
And  the  commissioners  expressly  certify  in  their  return,^  that  the 
VOL.  VIII.  23 
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witnesses  produced  and  examined  were  sworn.     The  form  of  the 
oath  administered  to  the  witnesses  is  not  set  out  in  the  return,  nor  is 
it  necessary  that  it  should  be ;  and  there  is  nothing  firom  which  the 
court  can  infer  that  the  proper  oath  was  not  administered. 
There  is  therefore  no  well-founded  objection  taken  to  the  execu- 
tion of  this  commission,  and  the  depositions  were  properly 
[  •  11  ]    *  admitted  in  evidence.     The  judgment  of  the  court  below 
is,  accordingly,  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  emd  for  the  county  of  Washington,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  considered,  ordered,  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause,  be  and  the  same  is  hereby  affirmed,  with  costs,  and  dam- 
ages, at  the  rate  of  six  per  cent,  per  annum. 


The  United  States,  Plaintiffs  in  Error,  v.  Thomas  Buford,  De- 
fendant in  Error. 

3  P.  12. 

An  accoant  stated  at  the  treasury  department,  and  certified  under  the  act  of  March  3,  1797, 
(1  Stats,  at  Large,  512,)  is  evidence  only  of  items  for  moneys  i^hich  arc  disbursed 
through  the  ordinary  channels,  known  officially  to  the  accounting  officers,  and  appearing 
on  their  books. 

The  United  States  may  sue  at  law  in  their  own  name  on  a  claim  assigned  to  them,  especially 
if  the  asignment  be  authorized  by  an  act  of  congress ;  but  they  have  no  better  title  than 
their  assignor,  and  the  statute  of  limitations  is  a  good  plea  to  such  an  action. 

To  a  claim  for  money  not  payable  without  a  demand,  the  defendant  pleaded  that  the  cause 
of  action  did  not  accrue  within,  &c.  This  is  a  good  plea,  and  if  no  demand  was  made 
till  within  six  years,  the  plaintiff  should  not  have  so  replied  as  to  confess  the  plea. 

The  exercise  of  the  discretion  of  the  court  below,  in  refusing  leave  to  amend,  is  not  exam 
inable  here,  even  if  the  decision  was  rested  on  a  mistaken  construction  of  a  written  con- 
tract 

The  case  is  stated  in  the  opinion  of  the  court 

Berrien^  (attorney-general,)  for  the  United  States. 

Wickliffe  and  Ogden^  contra. 

[  •  26  ]      •  IVPLean  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  writ  of  error  from  the  circuit 
court  of  Kentucky,  to  reverse  a  judgment  obtained  in  that  court 
against  a  claim  prosecuted  by  the  United  States.  The  following 
errors  are  assigned  by  the  attorney-general. 
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1.  •  That  the  judgment  of  the  circuit  court  on  the  defend-  [  *  26  ] 
anf  a  demurrer  to  the  surrejoinder  of  the  plaintiffs,  growing 

out  of  the  sixth,  seventh,  and  eighth  pleas  of  the  defendant,  ought  to 
have  been  for  the  plaintiffs  and  not  for  the  defendant. 

2.  That  the  court  erred  in  not  permitting  the  plaintiffs  to  withdraw 
iheir  replication  to  the  defendant's  several  pleas  of  limitation,  and  to 
plead  the  special  agreement  on  that  subject  between  Morrison  and 
Baford. 

The  declaration  contains  but  one  count,  in  which  it  is  alleged  that 
tiie  defendant  was  indebted  to  the  United  States  in  the  suni  of  ten 
thousand  dollars,  for  so  much  money  by  him  before  that  time  had 
and  received,  as  an  officer  of  the  United  States  to  their  use,  as  by 
account  of  the  said  defendant  with  the  said  United  States,  settled, 
examined,  and  adjusted,  at  the  treasury  department,  duly  certified, 
faUy  appears,  &c 

The  treasury  statement  is  as  follows :  — 

Dr.  Thomas  Buford,  late  deputy  commissary,  in  account  with  the 
United  States, 

To  James  Morrison,  for  amount  received  from  him  per 
receipt,  21st  December,  1812,  for  which  he  is  accountable,      010,000 

The  receipt  referred  to  is  in  the  following  words  :  — 

Received  of  James  Morrison,  deputy  quartermaster-general,  ten 
thousand  dollars,  for  which  sum  I  promise  to  account  to  him  when 
called  on.     Signed  Thomas  Buford,  deputy  commissary  of  U.  S.  A. 

Under  the  following  act  of  congress,^  this  receipt  was  assigned  to 
the  United  States. 

^  Be  it  enacted  by  the  senate  and  house  of  representatives,  in  con- 
gress assembled,  that  the  accounting  officers  of  the  treasury  depart- 
ment be  and  they  are  hereby  authorized  to  allow  James  Morrison, 
late  deputy  quartermaster-general,  in  the  settlement  of  his  accounts, 
the  sum  of  ten  thousand  dollars,  which  was  advanced  by  James  H. 
Pendell,  an  assistant  deputy  quartermaster-general,  providing  that 
the  said  James  Morrison  shall  first  assign  and  transfer  to  the  United 
States  all  his  right  and  claim  to  the  moneys  mentioned 
*in  a  certain  receipt  by  said  Thomas  Buford  to  said  James  [  *27  ] 
Morrison,  bearing  date  the  21st  day  of  December,  ii\  the  year 
1812,  &C."  The  words  of  the  assignment  are :  "  Now  I,  James  Morri- 
son, in  pursuance  of  the  provisions  of  said  law,  do  hereby  assign  and 
transfer  to  the  United  States,  all  my  right  and  claim  to  the  moneys 
mentioned  in  said  receipt  Witness  my  hand  and  seal  this  7th  day 
of  March,  1823.     Signed,  James  Morrison." 


A  6  StatB.  at  Laige,  288. 
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In  the  sixth  plea  the  dcfendsmt  says,  the  plaintiffs  actio  non; 
because  he  says  that  the  account  upon  which  the  plaintiffs'  suit  is 
founded  was  for  money  alleged  to  have  been  advanced  by  James 
Morrison  to  the  defendant,  on  the  21st  day  of  December,  1812,  in 
the  district  aforesaid,  amounting  to  the  sum  of  010,000,  for  which, 
by  the  terms  of  the  transaction  and  agreement  of  said  parties  thereto, 
said  Buford  was  to  account  to  said  Morrison  for  the  same ;  and  that 
said  account  and  claim  of  said  Morrison  was,  on  the  7th  day  of 
March,  1823,  under  and  by  virtue  of  an  act  of  congress,  assigned 
and  transferred  by  said  Morrison  to  said  plaintiffs;  and  the  said 
defendant  in  fact  says,  that  said  demand  and  cause  of  action  afore- 
said did  not  accrue  to  said  Morrison  within  five  years  next  before 
said  assignment,  and  this  he  is  ready  to  verify,  &c. 

The  seventh  plea  states  the  receipt  of  the  money  by  the  defendant 
from  Morrison,  the  assignment  of  the  receipt,  and  that  without  any 
other  consideration,  and  without  the  consent  and  privity  of  the  de- 
fendant, the  account  in  the  declaration  mentioned  was  settled  at  the 
treasury,  to  which  he  has  at  no  time  assented ;  and  the  defendant . 
says,  that  he  did  not  undertake  and  assume  to  pay  the  said  debt  in 
the  declaration  mentioned  within  five  years  next  before  the  assign- 
ment by  the  said  Morrison,  nor  then,  nor  at  any  time  subsequent. 

In  the  eighth  plea  the  defendant  says,  that  the  assumpsit  and 
demand  of  said  plaintiffs  arose  from  and  by  virtue  of  a  claim  which 
was  held  by  one  James  Morrison,  for  money  by  him  advanced  and 
loaned  to  said  defendant,  which  was  assigned,  &c. 

The  attorney  for  the  United  States,  in  his  replication,  says,  that 
by  any  thing  contained  in  the  sixth,  seventh,  and  eighth 
[  *  28  ]  *  pleas  of  the  defendant  they  ought  not  to  be  barred ;  be- ' 
cause  they  say  that  the  said  demand  in  the  declaration 
accrued  for  and  in  consideration  of  $10,000,  of  and  belonging  to  the 
United  States,  and  by  the  said  James  Morrison,  as  an  officer  of  the 
United  States,  advanced  to  the  said  Thomas  Buford,  as  an  oflScer  of 
the  United  States,  to  wit,  as  deputy  commissary,  then  and  there  to 
the  use  of  the  United  States,  and  by  the  said  Thomas  Buford,  in  his 
official  character  as  aforesaid,  receipted  to  said  James  Morrison  in 
his  official  character,  as  deputy  quartermaster-general,  and  the  said 
attorney  brings  here  into  court  the  said  receipt,  signed  with  the 
proper  name  of  the  said  Thomas,  in  his  official  character  as  afore- 
said, the  assignment,  and  the  act  of  congress,  in  the  sixth,  seventh, 
and  eighth  pleas  of  the  defendant  mentioned,  duly  certified,  &c., 
which  sum  of  money  is  the  same  as  referred  to  in  the  above 
pleas,  &c. 

To  this  replication  there  is  a  rejoinder  by  the  defendant,  asserting 
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that  the  above  sum  of  money  was  received  upon  an  individual  trans- 
action, &c.  The  attorney  for  the  United  States,  in  his  surrejoinder, 
says,  that  the  said  money  demanded  by  the  declaration,  and  ex- 
pressed in  said  receipt  and  assignment  in  the  sixth,  seventh,  and 
eighth  pleas  of  the  defendant,  was  the  proper  money  of  the  United 
States,  lent  and  advanced  by  the  said  quartermaster-general  to  the 
said  Thomas  Buford,  as  deputy  commissary,  smd  to  the  use  of  the 
said  United  States,  &c. 

To  this  the  defendant  demurs;  which  presents  for  consideration 
the  sufficiency  of  the  sixth,  seventh,  and  eighth  pleas  of  the  de- 
fendant 

In  behalf  of  the  government,  it  is  contended :  — 

1.  That  a  good  cause  of  action,  by  the  United  States  against 
Buford,  existed  prior  to  the  assignment. 

2.  That  the  ^easury  settlement  gave  a  right  of  action,  and  also 
the  assignment. 

3.  If  the  sum  received  hy  Buford  from  Morrison  was  public  money, 
whether  it  was  received  in  an  official  or  private  capacity,  there  can 
be  no  doubt  that  Buford  received  it  to  the  use  of  the  United  States, 
and  that  they  may  maintain  an  action  against  him. 

•  The  United  States  had  a  right  to  treat  Morrison  as  their  [  *  29  ] 
agent  in  this  transaction,  by  making  Buford  their  debtor ; 
and  to  an  action  brought  against  him,  for  money  had  and  received, 
the  statute  of  limitations  would  be  no  bar.     It  is,  therefore,  important 
to  consider  on  what  ground  the  plaintiffs  seek  to  recover  in  this  case. 

Is  the  declaration  general  or  special  ?  It  contains  only  one  count, 
and  that  sets  out  the  cause  of  the  action  as  arising  from  a  settled 
account  at  the  treasury  department  The  declaration  must,  there- 
fore, be  considered  as  special,  and  if  the  plaintiffs  recover,  they  must 
recover  upon  the  ground  stated. 

The  treasury  statement,  the  receipt,  and  the  assignment  of  it,  are 
made  a  part  of  the  declaration. 

An  account  stated  at  the  treasury  department,  which  does  not 
arise  in  the  ordinary  mode  of  doing  business  in  that  department,  can 
derive  no  additional  validity  from  being  certified  under  the  act  of 
congress.  Such  a  statement  can  only  be  regarded  as  establishing 
items  for  moneys  disbursed  through  the  ordinary  channels  of  the 
department,  where  the  transactions  are  shown  by  its  books.  In  these 
cases  the  officers  may  well  certify,  for  they  must  have  official  knowl- 
edge of  the  facts  stated. 

But  where  moneys  come  into  the  hands  of  an  individual,  as  in 
the  case  under  consideration,  the  books  of  the  treasury  do  not  exhibit 
the  facts,  nor  can  they  be  officially  known  to  the  officers  of  the  de* 

23* 
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partment  In  this  case,  therefore,  the  claim  must  be  established,  not 
by  the  treasury  statement,  but  by  the  evidence  on  which  that  state- 
ment was  made. 

The  account  against  Buford  is  founded  on  the  receipt,  and  was 
made  out  on  the  day  it  was  assigned  by  Morrison,  under  the  spe- 
cial act  of  congress.     Until  this  time,  Morrison  was  charged  on  the 
books  of  the  treasury  with  this  sum  of  $10,000,  and  there  can  be  no' 
doubt  that  he  and  his  sureties  were  liable  for  it. 

As  the  advance  of  this  sum  to  Buford  was  not  made  in  pursuance 
of  any  authority,  the  treasury  officers  had  no  right  to  release  Morri* 
son  from  liability,  by  crediting  his  account  with  so  much  money  paid 
to  Buford. 

The  declaration  being  special  upon  the  treasury  account, 
[  *  30  ]  *  and  the  account  being  raised  upon  the  assignment  of  the 
receipt,  the  claim  of  the  United  States  to  the  sum  in  con- 
troversy, as  presented,  cannot  be  considered  as  existing  prior  to  the 
assignment 

It  is  objected  that,  under  this  assignment,  the  United  States  may 
claim  as  assignees  in  equity,  but  not  at  law.  This  objection  seems 
not  to  be  well  founded.  In  England,  any  instrument  or  claim,  though 
not  negotiable,  may  be  assigned  to  the  king,  who  can  sue  on  it  in  his 
own  name.  No  valid  objection  is  perceived  against  giving  the  same 
eflFect  to  an  assignment  to  the  government  in  this  country.  But  the 
special  act  under  which  this  assignment  was  made  puts  this  question 
at  rest.  This  act  authorizes  the  assignment;  consequently,  when 
made,  the  legal  right  is  vested  in  the  government,  and  authorizes  a 
charge  against  Buford  on  the  books  of  the  treasury. 

As  more  than  five  years  had  elapsed  from  the  date  of  the  receipt 
to  the  assignment,  the  statute  of  limitations  will  bar  a  recovery  of 
this  claim,  unless  the  transfer  of  it  to  the  United  States  has  changed 
its  character,  or  the  terms  of  the  receipt  prevent  the  statute  from 
operating,  or,  by  some  promise  or  agreement  between  Morrison  and 
Buford,  the  statute  has  been  waived. 

It  can  require  no  argument  to  show  that  the  transfer  of  any  claim 
to  the  United  States  cannot  give  to  it  any  greater  validity  than  it 
possessed  in  the  hands  of  the  assignor.  If  the  character  of  the  claim 
be  so  changed  as  to  exempt  it  from  the  operations  of  the  statute  of 
limitations,  after  the  transfer,  such  transfer  cannot  have  the  effect  to 
take  the  claim  out  of  the  statute  when  it  has  run. 

But  it  is  contended  that,  as  the  receipt  promises  to  account  for  the 
sum  of  $10,000  when  called  on,  it  was  necessary  for.  the  defendant 
to  show  that  no  demand  had  been  made,  or  that  five  years  had  elapsed 
subsequent  thereto,  and  before  the  assignment 
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Li  his  plea  the  defendant  states  that  the  demand  and  cause  of 
action  did  not  accrue  within  five  years  next  before  said  assignment, 
&c.  If  a  demand  had  been  made  so  as  to  prevent  the 
effect  of  the  statute,  it  was  incumbent  *  on  the  plaintiffs  to  [  *  31  ] 
plead  over  and  allege  the  fact.  They  have  not  done  it,  and 
this  allegation  of  the  plea  stands  uncontradicted,  and  is  consequently 
admitted  to  be  true. 

The  defendant  in  his  plea  sets  out  that  the  loan  of  the  money  was 
obtained  from  Morrison,  to  whom  the  payment  was  to  be  made,  and 
represents  the  transaction  as  a  private  one.  In  the  replication,  the 
plaintiffs  do  not  traverse  this  fact,  but  allege  that  the  money  belonged 
to  the  United  States,  and  was  advanced  by  Morrison,  as  an  of&cer 
of  the  United  States,  to  the  defendant,  as  an  officer. 

On  the  sufficiency  of  the  plea,  and  the  insufficiency  of  the  replica- 
tion, one  of  the  counsel  in  the  defence  rests  the  cause. 
■  In  the  correct  order  of  pleading,  it  is  necessary  that  the  facts  of  the 
plea  should  be  traversed  by  the  replication,  unless  matter  in  avoidance 
be  set  up.  It  is  not  sufficient  that  the  facts  alleged  in  the  replication 
be  inconsistent  with  those  stated  in  the  plea;  an  issue  must  be  taken 
on  the  material  allegations  of  the  plccu 

In  the  case  under  consideration,  it  was  material  in  the  defence,  to 
show  that  the  loan  of  this  money  was  a  private  transaction,  and 
such  is  the  statement  of  the  plea,  substantially.  This  fact  should 
have  been  traversed  in  the  replication.  It  was  not  done,  and  conse- 
quently the  replication  is  bad  on  demurrer. 

The  writing  set  out  in  the  bill  of  exceptions,  it  is  insisted,  shows 
a  waiver  of  the  statute  by  Buford.  This  writing  was  produced  after 
the  decision  of  the  court  was  given  on  the  demurrer,  and  leave  was 
then  asked  to  withdraw  the  replication  to  the  plea  of  the  statute  of 
limitations,  for  the  purpose  of  pleading  this  covenant,  of  which,  it 
was  alleged  that  the  attorney  for  the  United  States  had  no  knowl- 
edge, untU  after  the  decision  on  the  demurrer.  The  court  overruled 
the  motion,  upon  the  ground  that  the  writing  would  not  be  an  avoid- 
ance of  the  statute,  but  afford  only  a  substantive  cause  of  action  for 
a  breach  of  its  conditions. 

The  court,  it  is  contended,  in  refusing  leave  to  amend,  decided 
the  effect  of  this  covenant,  and  that  they  erred  in  their  construction 
of  it. 

•  This  court  has  repeatedly  decided  that  the  exercise  of   [  *  32  ] 
the  discretion  of  the  court  below,  in  refusing  or  granting 
amendments  of  pleadings  or  motions  for  new  trials,  affords  no  ground 
for  a  writ  of  error.     In  overruling  the  motion  for  leave  to  withdraw 
the  replication  and  file  a  new  one,  the  court  exercised  its  discretion ; 
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and  the  reason  assigned,  as  influencing  that  discretion,  cannot  affect 
the  decision. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Ken- 
tucky, and  was  argued  by  counsel ;  on  consideration  whereof  it  is 
considered,  ordered,  and  adjudged  by  this  court  that  the  judgment  of 
til?  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  alfirmcd. 
6  P.  172;  8  P.  875;  10  H.  109;  18  H.  475;  17  H.  487;  1  Wal.  692. 


Alexander  Gordon  and  others  v.  Francis  B.  Ogden. 

3  P.  33. 

If  the  judgment  of  the  circuit  court  be  for  less  than  $2,000,  this  court  has  not  jurisdiction  of 
a  writ  of  error  by  the  defendant,  though  tlie  amount  claimed  by  the  plaintiff  in  his  declara- 
tion exceeded  $2,000.  ^ 

Error  to  the  circuit  court  for  the  district  of  Louisiana.  The  case 
is  stated  in  the  opinion  of  the  court 

Ogden,  for  the  defendant 

Coxej  contra. 

[  •  34  ]        •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

A  motion  has  been  made  to  dismiss  this  writ  of  error 
because  the  court  has  no  jurisdiction  over  it  The  plaintiff  below 
claimed  more  than  $3,000  in  his  declaration,  but  obtained  a  judg- 
ment for  a  less  sum.  The  defendant  below  has  sued  out  a  writ  of 
error,  and  contends  now  that  the  matter  in  dispute  is  not  determined 
by  the  judgment,  but  by  the  sum  claimed  in  the  declaration. 

This  court  has  jurisdiction  over  final  judgments  and  decrees  of  the 
circuit  court,  where  the  matter  in  dispute  exceeds  the  sum  or  value 
of  $2,000.  The  jurisdiction  of  the  court  has  been  supposed  to  de- 
pend on  the  sum  or  value  of  the  matter  in  dispute  in  this  court,  not 
on  that  which  was  in  dispute  in  the  circuit  court  If  the  writ  of 
error  be  brought  by  the  plaintiff  below,  then  the  sum  which  his 
declaration  shows  to  be  due  may  be  still  recovered,  should  the  judg- 
ment for  a  smaller  sum  be  reversed ;  and  consequently  the  matter  in 
dispute  cannot  exceed  the  amount  of  that  judgment  Nothing  but 
that  judgment  is  in  dispute  between  the  parties.  The  counsel  for 
the  plaintiff  in  error  relies  on  the  case  of  Wilson  v,  Daniel,  3  D.  401. 
That  case,  it  is  admitted,  is  in  point  It  turns  on  the  principle  that 
the  jurisdiction  of  this  court  depends  on  the  sum  which  was  in  dis- 


JANUARY  TERM,    1830.  273 

Thornton  v.  Bank  of  Washington.    3  P. 

* 

pate  before  the  judgment  was  rendered  in  the  circuit  court  Although 
that  case  was  decided  by  a  divided  court,  and  although  we  think, 
upon  the  true  construction  of  the  22d  section  of  the  Judicial  Act,^ 
the  jurisdiction  of  the  court  depends  upon  the  sum  in  dispute  between 
the  parties  as  the  case  stands  upon  the  writ  of  error,  we  should  be 
much  inclined  to  adhere  to  the  decision  in  Wilson  v.  Daniel,  had  not 
a  contrary  practice  since  prevailed.  In  Cooke  v.  Woodrow, 
•  5  C.  13,  this  court  said,  "  if  the  judgment  below  be  for  the  [  *  36  ] 
plaintiff,  that  judgment  ascertains  the  value  of  the  matter 
in  dispute."  This,  however,  was  said  in  a  case  in  which  the  defend- 
ant below  was  plaintiff  in  error,  and  in  which  the  judgment  was  a 
sufficient  sum  to  give  jurisdiction. 

The  case  of  Wise  and  Lynn  v.  The  Columbian  Turnpike  Com- 
pany, 7  C.  276,  was  dismissed  because  the  sum  for  which  judgment 
was  rendered  in  the  circuit  court  was  not  sufficient  to  give  jurisdic- 
tion, although  the  claim  before  the  commissioners  of  the  road,  which 
was  the  cause  of  action  and  the  matter  in  dispute  in  the  circuit  court, 
was  sufficient.     The  reporter  adds  that  all  the  judges  were  present 

Since  thia  decision,  we  do  not  recollect  that  the  question  has  been 
ever  made.  The  silent  practice  of  the  court  has  conformed  to  it 
The  reason  of  the  limitation  is  that  the  expense  of  litigation  in  this 
court  ought  not  to  be  incurred,  unless  the  matter  in  dispute  exceeds 
$2,000.  This  reason  appUes  only  to  the  matter  in  dispute  between 
the  parties  in  this  court 

We  are  all  of  opinion  that  the  writ  of  error  be  dismissed,  the 
court  having  no  jurisdiction  of  the  cause. 

8 P.  469;  15  H.  198;  17  H.  19;  4  Wal.  168. 


Anna  Maria  Thornton,  Executrix  of  William  Thornton,  Plaintiff 

in  Error,  v.  The  Bank  of  Washington. 

3  P.  36. 

If  upon  any  view  of  the  facts,  and  making  any  inferences  warranted  by  law  from  the  evi- 
dence, the  jary  conld  have  given  a  verdict  against  the  party  demurring  to  evidence,  the 
coart  is  at  liberty  to  give  judgment  against  him. 

Banks  are  within  the  nsary  laws ;  but  discounting  interest  for  the  whole  time  of  the  loan  from 
its  amount  is  not  usury. 

It  is  not  inferable,  from  the  fact  that  a  note  was  renewed  the  day  before  it  became  payablOi 
that  the  transaction  was  usurious. 

Some  contract  to  deprive  the  borrower  of  some  part  of  his  time  must  appear. 

^   Error  to  the  circuit  court  for  the  District  of  Columbia,  in  the 
county  of  Washington. 

The  case  is  stated  in  the  opinion  of  the  court 

^  1  Stats,  at  Large,  84. 
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C.  C,  Lee  and  Tonesy  for  the  plaintifE 

Lear  and  Webster^  contra. 

[  •  40  ]       *  Story,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  to  us  on  a  demurrer  to  the  evidence  in 
the  court  below,  taken  by  the  original  defendant,  now  plaintiff  in 
error ;  and  this  in  our  judgment  is  very  important  to  be  considered  in 
the  determination  of  the  case.  The  party  who  demurs  to  evidence, 
seeks  thereby  to  withdraw  the  consideration  of  the  facts  from  the 
jury,  and  is  therefore  bound  to  admit  not  only  the  truth  of  the 
evidence  as  given,  but  every  fact  which  th6,t  evidence  may  legally 
conduce  to  prove  in  favor  of  the  other  party.  And  if  upon  any 
view  of  the  facts,  the  jury  might  have  given  a  verdict  against  the 
party  demurring,  the  court  is  also  at  liberty  to  give  judgment  against 
him. 

The  defence  set  up  against  this  action  by  the  defendant  is  that  the 
transaction  is  usurious,  within  the  meaning  of  the  statute  of  Mary- 
land against  usury,  which,  (it  is  admitted,)  is  substantially  like  the 
English  statute  on  the  same  subject  To  sustain  the  defence  it  has 
been  urged  that  the  receipts  of  the  interest  in  advance  for  sixty-four 
days  upon  the  discount  of  the  note  is  usury.  But  we  are  all  of 
opinion  that  the  taking  of  interest  in  advance  upon  the  discount  of 
notes  in  the  usual  course  of  business  by  a  bank,  is  not  usury.  The 
doctrine  has  been  long  settled,  and  is  not  now  open  to  controversy. 
The  taking  of  the  interest  for  sixty-four  days  is  not  usury,  if  the 
note,  according  to  the  custom  and  usage  in  the  banks  at  Washington, 
was  not  due  and  payable  until  the  sixty-fourth  day.  That 
[  •  41  j  custom  was  *  completely  established,  not  only  by  the  evi- 
dence in  the  present  case,  but  by  that  in  Benner  v.  The 
Bank  of  Ck)lumbia,  9  W.  681,  which  is  referred  to  in  this  record.  In 
the  latter  case,  it  was  expressly  held  by  the  court  that  under  that 
custom  the  note  was  not  due  and  payable  before  the  sixty-fourth 
day,  for  until  that  time  the  maker  could  not  be  in  default. 

Then  again,  it  is  argued  that  here  there  haVe  been  successive 
renewals  of  the  note,  or  rather  successive  notes  given  by  way  of 
renewal  of  the  original  note,  and  that  these  renewals  have  been  on 
the  sixty-third  day,  and  the  money  credited  on  that  day,  on  account 
of  the  existing  note ;  and  thus  in  effect  sixty-four  days'  interest  has 
been  taken  upon  loans  for  sixty-three  days  only.  If  there  had  been 
proved  any  contract  between  the  bank  and  the  party  for  whose 
benefit  the  original  discount  was  made,  that  the  original  note  should 
be  so  renewed  from  time  to  time,  and  the  extra  day's  interest  there- 
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apon  be  iaken  by  the  bank ;  so  that  the  bank  would  have  been 
bound  to  make  the  renewal,  and  the  party  would  have  been  bound 
to  renew  and  not  to  pay  the  note  at  maturity ;  there  would  have 
been  strong  grounds  on  which  to  rest  the  argument  But  the  diffi- 
culty is  that  no  such  contract  is  to  be  found  in  the  evidence ;  and 
the  party  demurring  to  the  evidence  asks  the  court  to  infer  it  &om 
facts  which  do  not  necessarily  import  it,  and  may  well  admit  of  an 
explanation  favorable  to  the  other  party.  It  is  quite  consistent  with 
every  fact  in  the  case,  that  the  original  discount  may  have  been  made 
without  any  such  contract ;  emd  that  the  application  for  the  renewals 
may  have  been  made  from  time  to  time  by  the  party  interested  for 
his  own  accommodation,  and  without  any  previous  understanding  or 
cooperation  on  the  part  of  the  bank.  For  aught  that  appears,  he 
was  at  liberty  to  have  paid  the  original  note,  or  any  one  of  those 
afterwards  given,  at  the  time  when  it  became  due.  If  of  choice  he 
had  paid  it  on  the  sixty-third  day  instead  of  the  sixty-fourth,  there  is 
no  pretence  to  say  that  it  would  have  been  a  case  of  usury.  If, 
instead  of  payment,  he  offers  a  new  note  for  discount,  for  the  pur- 
pose of  applying  the  proceeds  to  the  payment  or  withdrawal 
of  the  former  note,  under  •the  like  circumstances,  the  case  [  *42  ] 
is  not  substantially  vcuied.  Each  note  is  considered  as  a 
distinct  substantive  transaction.  If  no  more  than  the  legal  interest 
is  taken  upon  the  time  the  new  note  has  to  run,  the  actual  applica- 
tion of  the  proceeds  of  the  new  note  to  the  payment  of  the  former 
note,  before  it  becomes  due,  does  not  of  itself  make  the  transaction 
usurious.  Something  more  must  occur.  There  must  be  a  contract 
between  the  bank  and  the  party  at  the  time  of  such  discount,  that 
the  party  shall  not  have  the  use  or  benefit  of  the  proceeds  until  the 
former  note  becomes  due,  or  that  the  bank  shall  have  the  use  and 
benefit  of  them  in  the  mean  time.  Such  a  contract  being  illegal  is 
not  to  be  presumed ;  it  must  be  established  in  evidence.  The  argu- 
ment requires  the  court  to  infer  such  illegality  from  circumstances  in 
their  own  nature  equivocal,  and  susceptible  of  different  interpreta- 
tions; and  this  in  favor  of  the  party  demurring  to  the  evidence. 
Even  if  the  jury  might  have  made  such  an  inference  from  the  evi- 
dence, we  think  it  ought  not  to  be  made  by  the  court ;  for  the  rule 
of  law  requires  the  court  in  such  a  case  to  make  every  inference  and 
presumption  in  favor  of  the  other  party,  which  the  jury  might  legally 
deduce  from  the  evidence ;  nor  is  this  any  hardship  upon  the  party 
demurring  to  the  evidence,  for  it  is  his  own  choice  to  withdraw  from 
the  jury,  to  whom  it  properly  belongs,  the  consideration  of  the  facts 
which  he  relies  on  as  presumptive  of  usury. 

Upon  the  other  point  suggested  in  the  cause,  whether  banks  are 
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within  the  statute  of  asury,  we  entertain  no  doubt  that « they  are. 
But  for  the  reasons  ahready  stated,  we  are  of  opinion  that  the  judg- 
ment below  ought  to  be  affirmed. 


Thomas  Willison,  Plaintiff  in  Error,  v.  Anderson  Watkins,  Defend- 
ant in  Error. 

•  d  P.  43. 

Though  a  tenant  is  estopped  to  deny  the  title  of  his  landlord,  yet  if  he  disclaims  holding 
under  his  landlord's  title,  gives  notioe  that  he  holds  adversely,  and  thereapon  the  landlord 
lies  by  nntil  the  statute  of  limitations  has  ran,  he  cannot  recover. 

The  case  is  stated  in  the  opinion  of  the  court 

Blanding  and  McDuffie^  for  the  plaintiff 
Berrien^  (attorney-general,)  contra. 

[   *45   ]       *  Baldwin,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  trespass  to  try  titles,  brought  in 
1822,  in  the  circuit  court  of  the  United  States  for  the  district  of 
South  Carolina,  by  Watkins  against  Willison,  for  a  tract  of  land  con- 
taining six  hundred  acres,  on  the  Savannah  Biver.  This  land  was 
originally  granted  to  James  Parsons,  who  conveyed  to  Ralph  Phillips, 
whose  estate  was  confiscated  by  an  act  of  assembly  of  South  Caro- 
Una,  and  vested  in  five  oommissioners  appointed  by  the  legislature 
of  that  State.  The  five  commissioners  acted  in  execution  of  the 
law,  but  before  any  conveyance  was  made  of  the  land  in  question, 
one  of  them  had  died,  and  two  of  the  others  had  ceased  to  act,  or 
resigned  in  1783.  The  two  remaining  commissioners,  in  1788,  con- 
veyed this  land  to  Daniel  Bordeaux  and  R.  Newman,  who  in  the 
same  year  executed  to  the  treasurer  of  the  State,  a  bond  and  mort- 
gage to  secure  the  payment  of  the  purchase-money,  which  pursuant 
to  an  act  of  assembly  passed  for  that  purpose  in  1801,  was  trans- 
ferred fmd  delivered  to  Ralph  S.  PhiUips,  the  son  of  Ralph  Phillips, 
to  be  disposed  of  as  he  should  think  proper ;  and  by  the  same  law 
the  confiscation  act,  so  far  as  respected  Ralph  Phillips,  was  repealed. 

A  suit  was  brought  oq  this  bond  in  the  name  of  the  trea^- 
[   *  46   ]  urer  of  the  State  *  in  1803,  against  Daniel  Bordeaux,  and 

prosecuted  to  final  judgment  against  his  administrators  in 
1817,  when  an  execution  issued,  on  which  the  land  was  sold  and 
conveyed  by  deed,  firom  the  sheriff  to  Anderson  Watkins,  the  plain- 
tiff in  the  circuit  court,  who  claims  by  virtue  of  the  sheriff's  deedt 
and  as  standing  in  the  relation  of  landlord  to  the  defendant 
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Samuel  Willison,  the  father  of  the  defendant,  entered  into  posses- 
sion of  the  premises  in  question  in  1789,  and  cultiyated  them  till  his 
death,  in  1802 ;  from  which  time  his  widow  and  children  possessed 
them,  till  her  death  in  1815 ;  since  which  time  the  children  have  re- 
tained possession  by  their  tenants,  till  the  commencement  of  this  suit. 

In  1802,  Ralph  S.  Phillips,  who  was  then  the  assignee  of  the  bond 
and  mortgage,  made  a  demand  of  the  possession  from  the  widow, 
who  refused  to  give  it  up,  and  set  up  a  title  in  herself.  He  brought 
an  action  of  trespass  against  her  to  try  titles  in  January,  1803,  in 
which  he  was  nonsuited  in  November,  1805 ;  and  in  March  1808,  he 
brought  another  action  of  the  same  nature  against  her,  in  which  no 
proceedings  were  had  after  1812,  which  by  the  law  and  practice  of 
South  Carolina,  operates  as  a  discontinuance  of  the  action. 

In  1792,  Bordeaux,  the  mortgagor,  executed  to  Willison  a  power 
of  attorney  authorizing  him  to  take  possession  of  the  land,  and  sue 
trespassers.     Willison  was  then  a  tenant  of  Bordeaux. 

In  1793,  they  were  in  treaty  for  the  sale  of  the  land ;  Bordeaux 
wanting  to  sell,  and  Willison  to  purchase.  But  during  the  lifetime 
of  Willison,  Bordeaux  was  apprised  that  he  claimed  to  hold  the  land 
by  an  adverse  title.  The  defendant  exhibited  no  title  other  than 
what  is  derived  from  the  possession  of  his  father  and  the  family. 

The  first  question  which  arose  at  the  trial,  was  on  the  admission 
in  evidence  of  the  deed  from  the  two  commissioners  to  Bordeaux 
and  Newman ;  the  defendant  alleging,  that  no  title  passed  by  it, 
because  it  was  jnot  signed  by  the  other  two  commissioners.  The 
circuit  court  overruled  the  objection ;  the  deed  was  read,  and  this 
becomes  the  subject  of  the  first  error  assigned  in  this  court 

As  the  court  have  been  unable  to  procure  the  *  confis-  [  *  47  ] 
eation  act  of  South  Carolina,  we  are  unwilling  to  express 
any  opinion  on  this  exception  without  examining  its  provisions, 
which  are  very  imperfectly  set  out  in  the  record ;  and  as  the  merits 
of  the  case  can  be  decided  on  another  exception,  we  do  not  think  it 
necessary  to  postpone  our  judgment 

The  remaining  exception  is,  that  the  circuit  court  erred  in  charging 
the  jury,  that  the  claim  of  the  plaintiff  was  not  barred  by  the  act  of 
limitations  of  South  Carolina,  which  protects  a  possession  of  five 
years  from  an  adverse  title. 

It  appears  from  the  record,  that  the  defendant  and  his  family  have 
been  in  possession  of  this  land  for  thirty-three  years  next  before  this 
suit  was  brought ;  but  whether  that  possession  has  been  adverse  to 
the  title  of  the  plaintiff  during  the  whole  of  that  time,  or  such  part 
of  it  as  will  bring  him  within  the  protection  of  this  law,  becomes  a 
very  important  inquiry. 

VOL.  VIII.  24 
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The  plaintiff  contended,  at  the  trial,  that  by  becoming  the  tenant 
of  Bordeaux,  Willison  the  elder  and  his  heirs,  so  long  as  they  remain 
in  possession,  are  prevented  from  setting  up  any  title  in  themselves, 
or  denying  that  of  Bordeaux,  without  first  surrendering  to  him  the 
possession,  and  then  bringing  their  suit  That  the  possession  of  the 
tenant  being  the  possession  of  the  landlord,  he  could  do  no  act  by 
which  it  could  become  adverse,  so  that  the  statute  of  limitations 
would  begin  to  run  in  his  favor,  or  operate  to  bar  his  claim,  by  any 
lapse  of  time,  however  long. 

The  defendant,  on  the  other  hand,  contended,  that  from  the  time 
of  the  disclaimer  of  the  tenemcy  by  Willison,  and  the  setting  up  of  a 
title  adverse  to  Bordeaux  and  with  his  knowledge,  his  possession 
became  adverse,  and  that  he  could  avail  himself  of  the  act  of  limita- 
tions if  no  suit  was  brought  within  five  years  thereafter. 

It  is  an  undoubted  principle  of  law  fully  recognized  by  this  court, 
that  a  tenant  cannot  dispute  the  title  of  his  landlord,  either  by  set- 
ting up  a  title  in  himself  or  a  third  person,  during  the  existence  of 
the  lease  or  tenancy.  The  principle  of  estoppel  applies  to  the  rela- 
tion between  them,  and  operates  in  its  full  force  to  prevent  the  tenant 
from  violating  that  contract  by  which  he  obtained  and  holds 
[  •48  ]  possession.  7  W.  635.  •He  cannot  change  the  charac- 
ter of  the  tenure  by  his  own  act  merely,  so  as  to  enable  him« 
self  to  hold  against  his  landlord  who  reposes  under  the  security  of 
the  tenancy,  believing  the*  possession  of  the  tenant  to  be  his  own, 
held  under  his  titie,  and  ready  to  be  surrendered  by  its  termination 
by  the  lapse  of  time,  or  demand  of  possession.  The  same  principle 
applies  to  mortgagor  and  mortgagee,  trustee,  and  cestui  qae  trusty 
and  generally  to  all  cases  where  one  man  obtains  possession  of  real 
estate  belonging  to  another,  by  a  recognition  of  his  titie.  On  all 
these  subjects,  the  law  is  too  well  settied  to  require  illustration  or 
reasoning,  or  to  admit  of  a  doubt.  But  we  do  not  think  that,  in  any 
of  these  relations,  it  has  been  adopted  to  the  extent  contended  for  in 
this  case,  which  presents  a  disclaimer  by  a  tenant  with  the  knowledge 
of  his  landlord,  and  an  unbroken  possession  afterwards  for  such  a 
length  of  time  that  the  act  of  limitations  has  run  out  four  times 
before  he  has  done  any  act  to  assert  his  right  to  the  land.  Few 
stronger  cases  than  this  can  occur,  and  if  the  plaintiff  can  recover 
without  any  other  evidence  of  titie  than  a  tenancy  existing  thirty 
years  before  suit  brought,  it  must  be  conceded  that  no  length  of  time, 
no  disclaimer  of  tenancy  by  the  tenant,  and  no  implied  acquiescence 
of  the  landlord,  can  protect  a  possession  originally  acquired  under 
such  a  tenure. 

If  there  is  any  case  which  could  clearly  illustrate  the  sound  policy 
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of  ax^ts  of  repose  and  quieting  titles  and  possessions  by  the  limitation 
of  actions,  it  is  in  this*  Here  was  no  secret  disclaimer,  no  undiscov- 
ered firaud ;  it  was  known  to  Bordeaux,  and  was  notice  to  him  that 
Willison  meant  to  hold  from  that  time  by  his  own  title  and  on  ad- 
verse possession.  This  terminated  the  tenancy  as  to  him,  and  from 
that  time  Bordeaux  had  a  right  to  eject  him  as  a  trespasser.  Adams 
on  Eject.  118.    Bull.  N.  P.  96.    6  Johns.  272. 

Had  there  been  a  formal  lease  for  a  term  not  then  expired,  the 
lessee  forfeited  it  by  this  act  of  hostility ;  had  it  been  a  lease  at  will 
from  year  to  year,  he  was  entitled  to  no  notice  to  quit  before  an 
ejectment.  The  landlord's  action  would  be  as  against  a  trespasser 
as  much  so  as  if  no  relation  had  ever  existed  between  them. 
*  Having  thus  a  right  to  consider  the  lessee  as  a  wrong-  [  *  49  ] 
doer  holding  adversely,  we  think  that,  under  the  circum- 
stances of  this  case,  the  lessor  was  bound  so  to  do.  It  would  be  an 
anomalous  possession,  which,  as  to  the  rights  of  one  party,  was  ad- 
verse, and  as  to  the  other  fiduciary,  if,  after  a  disclaimer  with  the 
knowledge  of  the  landlord  and  attornment  to  a  third  person,  or  set- 
ting up  a  title  in  himself,  the  tenant  forfeits  bis  possession  and  all  the 
benefits  of  the  lease  he  ought  to  be  entitled  to,  such  as  result  from 
his  known  adverse  possession.  No  injury  can  be  done  the  landlord 
unless  by  his  own  laches.  If  he  sues  within  the  period  of  the  act  of 
limitations,  he  must  recover ;  i{  he  suffers  the  time  to  pass  without 
suit,  it  is  but  the  common  case  of  any  other  party  who  loses  his  right 
by  negligence  and  loss  of  time. 

As  to  the  assertion  of  his  claim,  the  possession  is  as  adverse  and 
as  open  to  his  action  as  one  acquired  originally  by  wrong,  and  we 
cannot  assent  to  the  proposition  that  the  possession  shall  assume 
such  character  as  one  party  alone  may  choose  to  give  it.  The  act  is 
conclusive  on  the  tenant.  He  cannot  make  his  disclaimer  and  ad- 
verse claim,  so  as  to  protect  himself  during  the  unexpired  term  of 
the  lease ;  he  is  a  trespasser  on  him  who  has  the  legal  title.  The 
relation  of  landlord  and  tenant  is  dissolved,  and*  each  party  is  to  stand 
upon  his  right. 

It  is  on  this  principle  alone  that  the  plaintiff  could  claim  to  recover 
in  this  action.  If  there  was  between  him  and  the  defendant  an  ex- 
isting tenancy  at  the  time  it  was  brought,  he  had  no  right  of  entry. 
The  lessee  cannot  be  a  trespasser  during  the  existence  of  the  lease, 
and  cannot  be  turned  out  till  its  termination.  At  the  end  of  a  defi- 
nite term,  the  lessor  has  his  election  to  consider  the  lessee  a  trespasser 
and  to  enter  on  him  by  ejectment;  but  if  he  suffers  him  to  remain  in 
possession,  he  becomes  a  tenant  at  will,  or  from  year  to  year,  and  in 
either  case  is  entitled  to  a  notice  to  quit  before  the  lessor  can  eject 


280         SUPREME  COURT  OF  THE  UNITED  STATES. 

Williflon  V.  Watkins.    S  P. 

him.  The  notice  terminatea  the  term,  and  thenceforth  the  lessee 
is  a  wrongdoer  and  holds  at  his  peril.  Woodfall's  Land  &  Ten. 
218,  220 ;  2  Serg.  &  Rawle,  49. 

If  the  tenant  disclaims  the  tenure,  claims  the  fee  adversely  in 
right  of  a  third  person,  or  his  own,  or  attorns  to  another,  his 
[  *  50  ]  *  possession  then  becomes  a  tortious  one,  by  the  forfeiture  of 
his  right.  The  landlord's  right  of  entry  is  complete,  and  he 
may  sue  at  any  time  within  the  period  of  limitation,  but  he  must  lay 
his  demise  of  a  day  subsequent  to  the  termination  of  the  tenancy,  for 
before  that  he  had  no  right  of  entry.  By  bringing  his  ejectn^nt,  he 
also  affirms  the  tenancy,  and  goes  for  the  forfeiture.  It  shall  not  be 
permitted  to  the  landlord  to  thus  admit  that  there  is  no  tenure  sub- 
sisting between  him  and  defendant,  which  can  protect  his  possession 
from  his  adversary  suit,  and  at  the  same  time  recover  on  the  ground 
of  there  being  a  tenure  so  strong  that  he  cannot  set  up  his  own  ad« 
versary  possession. 

The  plaintiff  claims  without  showing  any  titie  in  himself,  or  any 
right  of  possession,  except  what  exists  from  the  consequences  of  a 
tenancy,  the  existence  of  which  he  denies  in  the  most  solemn  manner, 
by  asserting  its  termination  before  suit  brought. 

The  principle  here  asserted  is  not  new  in  this  court.  In  the  case 
of  Blight's  Lessee  v.  Rochester,  7  W.  535,  549,  the  plaintiff's 
lessors  claimed  as  heirs  of  John  Dunlap ;  the  defendant  claimed,  by 
purchase  from  one  Hunter,  who  professed  to  have  purchased  from 
Dunlap.  The  defendant  acknowledged  the  titie  of  Dunlap  as  the 
one  under  which  he  held.  Dunlap  had,  in  fact,  no  titie,  but  the  plain- 
tiffs insisted  that  the  defendant  could  not  deny  his  titie.  The  chief 
justice,  in  giving  the  opinion  of  the  court,  observes :  If  he  holds 
under  an  adversary  titie  to  Dunlap,  his  right  to  contest  his  titie  is 
admitted.  If  he  claims  under  a  sale  from  Dunlap,  and  Dunlap  him- 
self is  compelled  to  aver  that  he  does,  then  the  plaintiffs  themselves 
assert  a  titie  against  this  contract.  Unless  they  show  that  it  was 
conditional  and  that  the  condition  is  broken,  they  cannot,  in  the  very 
act  of  disregarding  it  themselves,  insist  that  it  binds  the  defendant  in 
good  faith  to  acknowledge  a  title  which  has  no  real  existence. 

We  are  not  aware  that,  in  applying  this  doctrine  to  the  case  now 
before  the  court,  we  shall  violate  any  settied  principle  of  the  com- 
mon law. 

If  a  different  rule  was  established,  the  consequences  would  be 

very  serious.     A  mortgagee,  a  direct   purchaser   from   a 

[  •51  ]  •tenant,  or  one  who  buys   his  right  at  a   sheriff's   sale, 

assumes  his  relations  to  the  landlord  with  all  their  legal  con- 

•eqpences,  and  they  are  as  much  estopped  from  denying  the  tenancy 
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If  no  length  of  time  would  protect  a  possession  originally  acquired 
under  a  lease,  it  would  be  productive  of  evils  truly  alarming,  and  we 
must  be  convinced  beyond  a  doubt  that  the  law  is  so  settled,  before 
we  could  give  our  sanction  to  such  a  doctrine. 

An  examination  of  the  authorities  on  this  point  relieves  our  minds 
from  all  such  apprehensions,  by  finding  our  opinion  supported  to  its 
full  extent  by  judicial  decisions  entitled  to  the  highest  respect,  and 
which  we  may  safely  adopt  as  evidence  of  the  common  law. 

The  case  of  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  607,  was 
that  of  a  tenant  who  had  attorned  to  one  claiming  adversely  to  his 
lessor  with  his  knowledge.  In  delivering  his  opinion.  Lord  Redes* 
dale  entered  into  a  detciiled  view  of  the  decisions  on  the  application 
of  the  act  of  limitations  to  trusts  of  real  and  personal  estate  in 
courts  of  law  and  chancery,  and  to  fiduciary  possessions  generally. 
On  the  point  directiy  before  us  he  observes :  "  That  the  attornment 
will  not  affect  the  title  of  the  lessor  so  long  as  he  has  a  right  to  con- 
sider the  person  holding  possession  as  his  tenant  But  as  he  has  a 
right  to  punish  the  acts  of  his  tenant  in  disavowing  the  tenure  by 
proceeding  to  eject  him,  notwithstanding  his  lease ;  if  he  will  not 
proceed  for  the  forfeiture,  he  has  no  right  to  affect  the  rights  of  third 
persons  on  the  ground  that  the  possession  was  destroyed,  and  there 
must  be  a  limitation  to  this  as  well  as  every  other  demand.  The 
intention  of  the  act  of  limitations  being  to  quiet  the  possession  of 
lands,  it  would  be  curious  if  a  tenant  for  ninety-nine  years,  attorning 
to  a  person  insisting  he  was  entitied,  and  disavowing  tenure  to  the 
knowledge  of  his  former  landlord,  should  protect  the  title  of  the 
original  lessor  for  the  term  of  ninety-nine  years.  That  would,  I 
think,  be  too  strong  to  hold  on  the  ground  of  the  possession  being  in 
the  lessor,  after  the  tenure  had  been  disavowed  to  the  knowledge  of 
the  lessor." 

The  relation  between  tenants  in  conunon  is,  in  principle,  very 
similar  to  that  between  lessor  and  lessee;  the  possession 
•  of  one  is  the  possession  of  the  other,  while  ever  the  tenure  [  *  52  ] 
is  acknowledged ;  Cowp.  217.  But  if  one  ousts  the  other, 
or  denies  the  tenure,  and  receives  the  rents  and  profits  to  his  exclu- 
sive use,  his  possession  becomes  adverse,  and  the  act  of  limitations 
begins  to  run ;  2  Sch.  &  Lef.  628,  &c,  and  cases  cited,  4  Serg.  & 
Rawle,  570.  The  possession  of  a  trustee  is  the  possession  of  the 
cestui  que  trusty  so  long  as  the  trust  is  acknowledged ;  but  from  the 
time  of  known  disavowal  it  becomes  adverse.  So  of  a  mortgagee, 
while  he  admits  himself  to  be  in  as  mortgagee,  and  therefore  liable 
to  redemption ;  7  Johns.  Ch.  114,  &c.,  and  cases  cited.  But  if  the 
right  of  redemption  is  not  foreclosed  within  twenty  years,  the  statute 

24* 
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may  be  pleaded ;  and  so  in  every  case  of  an  equitable  title,  not  being 
the  case  of  a  trustee,  whose  possession  is  consistent  with  the  title  of 
the  claimant;  7  Johns.  Ch.  122. 

After  elaborately  reviewing  the  English  decisions  on  these  and 
other  analogous  subjects.  Chancellor  Kent  remarks,  it  is  easy  to  per- 
ceive that  the  doctrines  here  laid  down  are  the  same  that  govern 
courts  of  law  in  analogous  cases,  and  the  statute  of  limitations 
receives  the  same  construction  and  application  at  law  and  in  equity ; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  122.  It  is  equally  said  that 
fraud  as  well  as  trust  are  not  within  the  statute,  and  it  is  well  settled 
that  the  statute  does  not  run  until  the  discovery  of  the  fraud ;  for 
the  title  to  avoid  it  does  not  arise  until  then ;  and  pending  the  con- 
cealment of  it,  the  statute  ought  not  to  run.  But  after  the  discovery 
of  the  fact  imputed  as  fraud,  the  statute  runs  as  in  other  cases ;  and 
he  cites,  in  support  of  this  position,  1  Browne's  Parliament  Cases, 
455 ;  3  P.  Wms.  143 ;  2  Sch.  &  Jjel  607,  628,  636,  and  the  cases 
cited 

In  the  case  of  Hughes  v,  Edwards,  9  W.  490,  497,  it  was  settled 
that  the  right  of  a  mortgagor  to  redeem  is  barred  after  twenty  years 
possession  by  the  mortgagee  after  forfeiture,  no  interest  having  been 
paid  in  the  mean  time,  and  no  circumstance  appearing  to  account 
for  the  neglect ;  7  Johns,  Ch.  122 ;  2  Sch.  &  Lef.  636.  The  court  in 
that  case  say,  that  in  respect  to  the  mortgagee,  who  is  seeking  to 
foreclose  the  equity  of  redemption,  the  general  rule  is,  that 
[  *  53  ]  where  the  mortgagor  has  been  permitted  to  remain  in  *  pos- 
session, the  mortgage  will,  after  a  length  of  time,  be  pre- 
sumed to  have  been  discharged  by  payment  of  the  money  or  a 
release,  unless  circumstances  can  be  shown  sufficientiy  strong  to 
repel  the  presumption;  as  payment  of  interest,  a  promise  to  pay, 
an  acknowledgment  by  the  mortgagor  that  the  mortgage  is  still 
existing,  or  the  like. 

All  these  principles  bear  directiy  on  the  case  now  before  us ;  they 
are  well  settied  and  unquestioned  rules  in  all  courts  of  law  and 
equity,  and  necessarily  lead  to  the  same  conclusion  to  which  this 
court  has  arrived.  The  relations  created  by  a  lease  are  not  more 
sacred  than  those  of  a  trust  or  a  mortgage.  By  setting  up  or  at- 
torning to  a  titie  adverse  to  his  landlord,  the  tenant  commits  a  fraud 
as  much  as  by  the  breach  of  any  other  trust  Why  then  should  not 
the  statute  protect  him,  as  well  as  any  other  fraudulent  trustee,  from 
the  time  the  fraud  is  discovered  or  known  to  the  landlord  ?  K  he 
suffers  the  tenant  to  retain  possession  twenty  years  after  a  tenancy 
is  disavowed,  and  cannot  account  for  his  delay  in  bringing  his  suit ; 
why  should  he  be  exempted  from  the  operation  of  the  statute  more 
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than  the  mortgagor  or  the  mortgagee  ?  We  can  perceive  no  good 
reasons  for  allowing  this  peculiar  and  exclusive  privilege  to  a  lessor ; 
we  can  find  no  rule  of  law  or  equity  which  makes  it  a  matter  of 
duty  to  do  it,  and  have  no  hesitation  in  deciding  that  in  this  case 
the  statute  of  limitations  is  a  bar  to  the  plaintiff's  action. 

In  doing  this  we  do  not  intend  to  dispute  the  principle  of  any  case 
adjudged  by  the  supreme  court  of  South  Carolina.  Of  those  which 
have  been  cited  in  the  argument  there  are  none  which,  in  our  opinion, 
controvert  any  of  the  principles  here  laid  down,  or  profess  to  be 
founded  on  any  local  usage,  common  law,  or  construction  of  the 
statute  of  limitations  of  that  State.  One  has  been  much  pressed 
upon  us,  as  establishing  a  doctrine  which  would  support  the  position 
of  the  plaintifi^  which  deserves  some  notice.  In  the  case  in  1  Nott 
&  M'Cord,  374,  the  court  decide,  that  where  a  defendant  enters 
under  a  plaintiff,  he  shall  not  dispute  his  titie  while  he  remains  in 
possession,  and  that  he  must  first  give  up  his  possession,  and  bring  his 
suit  to  try  tities.  To  the  correctness  of  this  principle  we  yield  our 
assent,  not  as  one  professing  to  be  peculiar  to  South  Caro- 
lina, *  but  as  a  rule  of  the  common  law  applicable  to  the  [  *  54  ] 
cases  of  fiduciary  possession  before  noticed.  It  is  laid  down 
as  a  general  rule,  embracing  in  terms  tenants  in  common,  trustees, 
mortgagees,  and  lessees,  but  disallowing  none  of  the  exceptions  or 
limitations  which  qualify  it  and  exclude  firom  its  operation  all  cases 
where  the  possession  has  become  adverse,  where  the  party  entitied  to 
it  does  not  enter  or  sue  within  the  time  of  the  statute  of  limitations, 
or  give  any  good  reason  for  his  delay ;  leaving  the  rule  in  full  force 
wherever  the  suit  is  brought  within  the  time  prescribed  by  law.  To 
this  extent,  and  this  only,  the  decision  would  reach.  To  carry  it 
further  would  be  giving  a  more  universal  application  than  the  courts 
of  South  Carolina  would  seem  to  have  intended,  and  farther  than 
we  should  be  warranted  by  the  rules  of  law.  To  extend  it  to  cases 
of  vendor  and  vendee  would  be  in  direct  contradiction  to  the  solemn 
decision  in  7  W.  625. 

In  relation  to  the  limitation  of  actions  for  the  recovery  of  real 
property,  we  think  it  proper  to  apply  the  remarks  of  the  learned 
judge  who  delivered  the  opinion  of  this  court  in  the  case  of  Bell 
v.  Morrison,  1  P.  351,  and  to  say  that  the  statute  ought  to  receive 
such  a  construction  as  will  effectuate  the  beneficent  objects  which  it 
intended  to  accomplish,  the  security  of  tities,  and  the  quieting  of 
possessions.  That  which  has  been  given  to  it  in  the  present  case  is, 
we  think,  favorable  to  its  true  spirit  and  intention,  without  impairing 
any  legal  principle  heretofore  established. 

It  is  therefore  the  opinion  of  the  court  that  the  plaintiff  in  error 
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has  sustained  his  fourth  exception,  and  that  the  judgment  of  the 
circuit  court  must  be  reversed.  The  cause  is  remanded  to  the  circuit 
court,  with  directions  to  award  a  venire  de  novo. 

Johnson,  J.  Had  I  felt  myself  at  liberty  in  the  court  below,  to 
act  upon  my  own  impressions  as  to  the  general  doctrine  respecting 
the  defence  which  a  tenant  might  legally  set  up  in  ejectment  brought 
against  him  by  his  landlord,  I  certainly  should  have  left  it  to  the 
jury  to  inquire,  whether  the  possession  of  Willison  ever 
[  *  55  ]  was  hostile  to  that  of  Bordeaux ;  a  fact,  the  evidence  *  to 
prove  which  was  very  trifling,  as  appears  even  in  this  bill  of 
exceptions.  But  there  were  produced  to  me  official  reports  of  ad- 
judged cases  in  that  State,  by  the  courts  of  the  last  resort,  which 
appeared  fully  to  establish  that,  when  once  a  tenancy  was  proved, 
the  tenant  could  make  no  defence,  but  must  restore  possession,  and 
then  alone  could  he  avail  himself  of  a  title  derived  from  any  source 
whatever,  inconsistent  with  the  relation  of  tenant  Now  it  ought 
not  to  be  controverted,  that,  as  to  what  are  the  laws  of  real  estate 
in  the  respective  States,  the  decisions  of  every  other  State  in  the 
Union,  or  in  the  universe,  are  worth  nothing  against  the  decisions  of 
the  State  where  the  land  lies.  On  such  a  subject,  we  have  just  as 
much  right  to  repeal  their  statutes  as  to  overrule  their  decisions. 

I  will  repeat  a  few  extracts  from  one  of  their  decisions,  to  show 
that  they  will  at  least  Bfibrd  an  apology  for  the  opinion  expressed  in 
the  bill  of  exceptions  upon  the  law  of  South  Carolina ;  for  I  placed 
it  expressly  on  their  decisions,  not  my  own  ideas  of  the  general 
doctrine. 

The  case  of  Wilson  v.  Weathersby,  1  Nott  &  JPCord's  Rep.  373, 
was  an  action  to  try  title,  just  such  as  the  present,  and  heard  before 
Cheves,  Justice,  in  July,  1815.  The  defendant  offered  to  go  into 
evidence  to  show  a  title  in  himself,  to  which  it  was  objected,  that  as 
he  had  gone  into  possession  under  the  plaintiff,  he  could  not  dispute 
his  title.  The  objection  was  sustained,  and  a  verdict  given  for  the 
plaintiff  The  cause  was  then  carried  up  to  the  appellate  court,  and 
the  judgment  below  sustained,  that  court  unanimously  agreeing  the 
law  to  be  as  laid  down  by  the  judge  who  delivered  the  opinion,  in 
these  terms :  ^  The  evidence  offered  by  the  defendant  was  of  a  title 
acquired  by  him  after  he  went  into  possession  under  the  plaintifi^ 
and  before  he  gave  up  possession.  If  he  was  at  any  time  the  tenant 
of  the  plaintiff,  he  continues  so  all  the  time,  unless  he  had  given  up 
the  possession.  The  attempt  to  evade  the  rule  of  law  by  going  out 
of  possession  a  moment,  and  then  returning  into  possession,  did  not 
change  his  situation  at  all,  and  especially  as  he  left  another  person 
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in  possession,  so  that  his  possession  was  altogether  unbroken.  A 
distinct  and  bond  fide  abandonment  of  the  possession,  at 
•  least,  was  necessary  to  have  put  him  in  a  situation  to  [  •  66  ] 
dispute  the  plaintiff's  title.  On  the  last  ground,  that  the 
defendant  was  not  at  any  time  the  tenant  of  the  plaintiff,  the  de- 
fendant was  not  indeed  a  tenant  under  a  lease  rendering  rent,  but  he 
nevertheless  held  under  the  plaintiff  This  ground  is  founded  on  a 
misconception  of  the  principle,  which  is  not  confined  to  the  cases  of 
tenants  in  the  common  acceptation  of  the  term.  These  cases  have 
only  furnished  examples  of  the  application  of  the  principle,  which  is, 
that  wherever  a  defendant  has  entered  into  possession  under  the 
plaintiff,  he  shaU  not  be  permitted,  while  he  remains  in  possession, 
to  dispute  the  plaintiff's  titie.  He  has  a  right  to  purchase  any  title 
he  pleases,  but  he  is  bound,  bond  jfide^  to  give  up  possession,  and  to 
bring  his  action  on  his  titie,  and  recover  by  the  strength  of  his  own 
titie." 

This  is  the  leading  case  upon  this  doctrine  in  that  State,  and  it  is 
fully  settied  there,  that  the  wife,  the  executor,  the  heir,  or  the  pur- 
chaser at  sheriff's  sale,  is  identified  in  interest  with  the  previous  pos* 
sessor ;  as  also  that  a  statutory  titie  is  acquired  by  possession,  under 
which  one  subsequentiy  going  out  of  possession,  may  recover. 

Understanding  such  to  be  the  law  of  that  State,  I  certainly  did  not 
hold  myself  bound  or  at  liberty  to  inquire  whether  it  accorded  with 
the  rules  of  decision  in  anV  otiier  State.  In  principle,  I  am  under 
tiie  impression  there  is  not  much  difference,  or  Tt  least  not  more  than 
that  court  was  at  liberty  to  disregard  if  they  thought  proper. 

5  P.  402,  4S5;   9  P.  405;   10  P.  177;   12  P.  841,  264;  IS  P.  1  ;  14  P.  156;  16  P.  25; 

4  H.  289;  18  H.  480;  6  Wal.  2^8. 


The  United  States,  Appellants,  v,  Isaac  T.  Preston,  Attorney- 
General  of  Louisiana,  Appellee. 

3  P.  57. 

A  decree  in  the  admiralty  is  not  final  while  the  canse  if  peDdiog  here,  and  a  statute,  to  gov- 
ern the  case,  most  be  unrepealed  at  the  time  this  court  enters  its  decree. 

Appeal  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana*  The  cause  had  been  twice  before  this  court, 
and  is  reported  5  W.  338 ;  10  W.  312.  This  appeal  was  taken  for 
the  United  States  from  so  much  of  the  decree  of  the  court  below  as 
awarded  to  the  State  of  Louisiana  the  proceeds  of  the  sales  of  cer- 
tain slaves.  The  material  facts  are  stated  in  the  opinion  of  the 
oourt 
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Berrien^    (attorney-general,)    and    lAwngsUm^   for  the    United 

States. 

Tones^  contra. 

[  *  64  ]      Johnson,  J.,  delivered  the  opinion  of  the  court 

The  case  of  the  Josefa  Segunda  has  been  twice  already 
before  this  court ;  the  first  time  upon  the  question  of  condemnation ; 
the  second,  upon  the  application  of  several  claimants  to  be  preferred 
in  the  distribution  of  the  proceeds. 

It  now  comes  up  upon  a  claim  to  the  proceeds  of  the  sale  of 
the  persons  of  color  found  on  board  at  the  time  of  the 
[  •BS  ]  •seizure,  interposed  by  the  law-officer  of  the   State   of 
Louisiana. 

The  vessel  was  condemned  under  the  seventh  section  of  the  act 
of  1807,  passed  to  abolish  the  slave-trade.^  By  the  fourth  section 
of  the  act,  the  State  of  Louisiana  was  empowered  to  pass  laws  for 
disposing  of  such  persons  of  color  as  should  be  imported  or  brought 
into  that  State,  in  violation  of  that  law.  The  offence  under  the 
seventh  section,  on  which  this  condemnation  was  founded,  is  not 
that  of  importing  or  bringing  into  the  United  States,  but  that  of 
hovering  on  the  coast  with  intent  to  bring  in  persons  of  color  to  be 
disposed  of  as  slaves,  contrary  to  law ;  and  although  it  forfeits  the 
vessel  and  any  goods  or  effects  found  on  board,  it  is  silent  as  to  dis- 
posing of  the  colored  persons  found  on  board,  any  further  than  to 
impose  a  duty  upon  officers  of  armed  vessels,  who  may  capture 
them,  to  keep  them  safely,  to  be  delivered  to  the  overseers  of  the 
poor,  or  the  governor  of  the  State,  or  persons  appointed  by  the  re- 
spective States  to  receive  the  same. 

The  State  of  Louisiana  passed  an  act  on  the  13th  of  March,  1818, 
which  recites  the  provisions  of  the  fourth  and  seventh  sections  of 
the  acts  of  congress,  and  authorizes  and  requires  the  sheriff  of  New 
Orleans  to  receive  any  colored  persons  designated  under  either  of 
those  sections,  and  the  same  to  keep,  until  the  district  or  circuit 
court  of  the  United  States  shall  pronounce  a  decree  upon  the  charge 
of  Hlegal  importation. 

The  second  section  makes  provision  for  selling  them  upon  re- 
ceiving a  certificate  of  such  decision,  and  enjoins  a  distribution  of 
the  proceeds ;  one  half  to  the  commanding  officer  of  the  capturing 
vessel,  the  other  to  the  treasurer  of  the  charity  hospital  of  New 
Orleans. 

In  pursuance  of  this  law  of  the  State,  it  appears,  that  after  the 

1  2  Stats,  at  Large,  428. 
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decree  of  condemnation  below,  but  pending  the  appeal  in  this  court 
the  sheriff  went  on  to  sell,  with  the  consent,  it  is  said,  of  all  parties; 
and  ^65,000,  the  sum  now  in  controversy,  was  deposited  in  the 
registry  of  the  court  below,  to  await  the  final  disposal  of  the  law. 

The  20th  of  April,  1818,^  congress  passed  another  act  on 
•  this  subject,  by  the  tenth  section  of  which,  the  first  six  [  *  66  | 
sections  of  the  act  of  1807  are  repealed;  but  their  pro- 
visions are  reenacted  with  a  little  more  amplitude;  and  the  fifth 
section  of  this  act,  which  professes  to  reserve  to  the  States  the 
powers  given  in  the  former  act,  as  well  as  the  language  of  the  repeal- 
ing clause,  in  the  saving  which  it  contains  as  to  offences,  still  con- 
fines all  their  provisions  to  the  case  of  illegal  importation;  thus 
leaving  the  seventh  section  in  force,  but  without  any  express  power 
to  dispose  of  the  colored  persons  otherwise  than  to  appoint  some  one 
to  receive  them. 

And  so  likewise  the  seventh  section  of  the  act  of  1818,  which  j^ro- 
fesses  to  confirm  sales  previously  or  subsequently  made  under  the 
state  laws,  confines  its  provisions  to  sales  made  under  condemna- 
tion for  illegal  importation ;  thus  not  comprising  the  cases  of  con- 
demnation under  the  seventh  section  of  the  act  of  1807,  at  least,  so 
far  as  relates  to  this  offence. 

The  final  condemnation  in  this  court  took  place  March  13, 1820  ; 
but  previous  to  that  time  was  passed  the  act  of  March  3,  1819,^ 
entitled  an  act  in  addition  to  an  act  prohibiting  the  slave-trade ;  by 
which  a  new  airangement  is  made  as  to  the  disposal  of  persons  of 
color  seized  and  brought  in  under  any  of  the  acts  prohibiting  the 
traffic  in  slaves.  By  the  latter  act,  they  are  deliverable  to  the  orders 
of  the  President,  not  of  the  States.  And  the  repealing  clause  re- 
peals all  acts  and  parts  of  acts  which  may  be  repugnant  to  this  act. 
So  that,  if  in  the  disposal  of  persons  of  color  brought  into  the  United 
States,  the  provisions  of  this  act  embrace  the  case  of  such  persons 
when  brought  in  under  the  seventh  section  of  the  act  of  1807,  the 
power  to  deliver  them  to  the  order  of  the  States  was  taken  away 
before  the  final  decree  in  this  court 

Such,  in  the  opinion  of  the  court,  is  the  effect  of  the  act  of  1819. 
And  then  the  question  is,  how  does  it  affect  the  present  controversy. 

Ever  since  the  case  of  Yeaton  v.  The  United  States,  6  C.  281,  the 
court  has  uniformly  acted  under  the  rule  established  in  that  case ; 
to  wit,  that  in  admiralty  causes  a  decree  was  not  final 
while  it  was  depending  here.     And  any  *  statute  which  [  *  67  ] 
governs  the  case  must  be  an  existing,  valid  statute  at  the 
time  of  affirming  the  decree  below. 

I  S  Stats,  at  Lai^e,  450.  >  lb.  582« 
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Whatever  was  the  extent  of  the  legal  power  of  the  State  ovejr  the 
Africans,  it  is  clear  that  such  power  could  not  be  exercised  finally 
over  them  at  any  time  previous  to  the  final  decree  of  this  court ;  we 
must  therefore  consider  whether,  if  they  had  been  specifically  before 
the  court  at  the  date  of  that  decree,  they  must  have  been  delivered 
up  to  the  State,  or  the  United  States ;  clearly,  to  the  United  States. 
And  then  this  claim  of  the  State  cannot  be  sustained.  We  would 
not  be  understood  to  intimate  that  the  United  States  are  entitled  to 
this  money,  for  they  had  no  power  to  selL  Nor  do  we  feel  our- 
selves bound  to  remove  the  difficulties  which  grow  out  of  this  state 
of  things. 

With  regard  to  the  ground  of  irregularity*:  if  not  abandoned  by 
the  attorney-general,  it  was  but  slightly  touched  upon ;  and  we  know 
of  no  other  mode  in  the  existing  state  of  things,  in  which  the  rights 
of  the  parties  could  be  reached,  according  to  the  course  of  the  ad- 
miralty, but  that  here  pursued. 

On  the  question  whether  the  decision  in  the  second  cause  in  which 
the  subject  of  this  seizure  was  before  us,  was  not  final  as  to  the 
rights  of  the  United  States,  we  are  clearly  of  opinion,  that  it  was 
not,  as  against  this  party.  Although  this  question  might  then  have 
been  raised  by  the  State,  and  could  as  well  then  have  been  settled, 
yet  it  was  not  raised,  nor  was  it  the  interest  of  any  of  the  parties  then 
before  the  court,  that  it  should  be  raised. 

The  decree  below  must  be  reversed. 


Thb  Bank  of  The  United  States  and  Samuel  W. 
Venables's  Executors  v.  John  T.  Swan. 

8  P.  68. 

As  the  appellant,  whose  appeal  has  been  dismissed  for  not  filing  a  transcript  of  the  record, 
bos  the  whole  term  to  file  it  and  more  to  reinstate  the  cause,  the  clerk  cannot  give  a  cer- 
tificate of  the  dismissal  during  the  term* 

On  consideration  of  the  motion  made  by  Mr.  Wirt,  of  counsel  for 
the  appellee,  for  leave  to  take  from  the  office  of  the  clerk  of  this 
court,  before  the  adjournment  of  the  present  term  of  this  court,  an 
official  certificate  of  the  dismissal  of  this  appeal,  dismissed  last  Sat- 
urday, being  the  30th  of  January,  of  the  present  term  of  this  court : 

It  is  ordered  that  the  said  motion  be  overruled ;  and  that  the  leave 
prayed  for  be  refused ;  as,  under  the  practice  of  this  court,  the  appel- 
lants would  have  a  right  during  the  present  term  to  lodge  a  transcript 
of  the  record  of  said  appeal  with  the  clerk  of  this  court,  and  move 
to  have  the  appeal  reinstated ;  whereas,  to  grant  the  present  pray- 
er, or  motion,  would  be  to  prejudge  such  a  motion.  Per  Mar- 
shall, C.  J. 
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Bbll  and  othersi  Plaintif&  in  Error,  v.  Cunningham  and  ano&eri 

Defendants  in  Error* 

8  P.  •«. 

If  an  agent,  who  has  departed  from  instnictionsi  does  not  make  his  principal  aware  of  thft 
fact  of  departure,  the  principal  cannot  he  supposed  to  intend  to  ratifj. 

If  a  consignor,  through  his  agent  abroad,  accept  and  sell  a  cargo  purchased  In  breach  of 
orders,  this  may  or  may  not  amount  to  a  ratification. 

If  the  consignor's  agent  accepted  and  sold  tha  cargo  in  pnrBuance  of  directions  giten,  in 
ignoranco  of  a  breach  of  orders,  it  is  not  a  ratification. 

Where  a  consignee  at  Leghorn  was  instructed  to  purchase  tiles  to  be  shipped  to  Havana  for 
sale,  and  wrongfully  purchased  another  article,  the  measure  of  damages  is  the  actual  lost 
sustained  by  the  consignor,  In  consequence  of  not  having  the  tiles  for  sale  at  Havana. 

Thb  material  facts,  and  the  substance  of  the  correspondence  and 
exceptions,  appear  in  the  opinion  of  the  court 

Ogdefij  for  the  plaintiff 

Webster^  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  74  ] 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
court  of  the  United  States,  for  the  first  circuit  and  district  of  Massa« 
chusettsi  in  a  suit  brought  by  Cunningham  and  Ca,  against  Belli 
De  Yough,  and  Co.,  on  a  special  contract 

Cunningham  and  Co.,  merchants  of  Boston,  had  let  their  vessel, 
The  Halcyon,  to  Messrs.  Atkinson  and  Rollins,  of  the  same  place,  to 
carry  a  cargo  of  sugars  from  the  Havana  to  Leghorn.  The  ccurgo 
was  consigned  to  Messrs.  Bell,  De  Yough,  and  Co.,  merchants  of 
Leghorn ;  and  Cunningham  and  Co.  addressed  a  letter  to  the  same 
house,  instructing  them  to  invest  the  freight,  which  was  estimated  at 
four  thousand  six  hundred  petsos,  two  thousand  two  hundred  in 
marble  tiles,  and  the  residue,  after  paying  disbursements,  in 
wrapping-*paper.  Messrs.  Bell,  De  Yough,  and  Co.,  under-  [  *  75  ] 
took  to  execute  these  orders.  Instead,  however,  of  invest- 
ing the  sum  of  two  thousand  two  hundred  petsos  in  marble  tileS| 
they  invested  the  whole  amount  of  freight  which  came  to  their  hands, 
amounting  to  three  thousand  four  hundred  and  forty-nine  petsos  and 
seven  thirds,  instead  of  four  thousand  six  hundred  in  wrapping-papeii 
which  was  received  by  the  captain  of  The  Halcyon,  shipped  to 
the  Havana,  and  sold  on  account  of  Messrs.  Cunningham  and  Ca 
One  of  the  partners  of  Messrs.  Bell,  De  Yough,  and  Co.,  having 
visited  Boston  on  business,  this  suit  was  instituted  against  the  com* 
pany.  At  the  trial,  all  the  correspondence  between  the  parties  WM 
VOL.  VIII.  25 
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exhibited,  from  which  it  appeared  that  Cunningham  and  Co.,  as  Boon 
as  information  was  received  that  their  orders  had  been  broken,  ad- 
dressed a  letter  to  Messrs.  Bell,  De  Yough,  and  Co.,  expressing,  in 
strong  terms,  their  disapprobation  of  this  departure  from  orders,  but 
did  not  signify  their  determination  to  disavow  the  transaction  en- 
tirely, and  consider  the  wrapping-paper  as  sold  on  account  of  the 
house  in  Leghorn. 

In  addition  to  the  correspondence,  several  depositions  were  read 
to  the  jury,  which  proved  that  the  orders  respecting  the  marble  tiles, 
might  have  been  executed  without  difficulty,  but  that  the  house  in 
Leghorn,  expecting  to  receive  more  money  on  account  of  freight 
than  actually  came  to  their  bands,  had  contracted  for  so  much 
wrapping-paper  as  to  leave  so  inconsiderable  a  sum  for  the  tiles, 
that  they  determined  to  invest  that  small  sum  also  in  wrapping- 
paper. 

At  the  trial,  the  counsel  for  the  defendants  in  the  court  below, 
prayed  the  court  to  instruct  the  jury  on  several  points  which  arose  in 
the  cause.  Exceptions  were  taken  to  the  rejection  of  these  prayers, 
and  also  to  instructions  which  were  actually  given  by  the  court,  and 
the  cause  is  now  heard  on  these  exceptions. 

The  defendants'  counsel  prayed  the  court  to  instruct  the  jury  that 
the  letter  of  the  9th  of  December,  1824,  from  the  defendants  to  the 
plaintiffs,  was  notice  to  them  of  the  exercise  of  the  aforesaid  author- 
ity in  contracting  for  five  thousand  reams  of  paper,  to  be  paid  for 
out  of  the  freight  money  of  The  Halcyon,  and  was  admitted 
[  •  76  ]  by  the  plaintiffs  in  their  *  letter  of  the  7th  of  March,  1826, 
to  be  a  rightful  exercise  of  such  authority ;  and  that  the 
freight  money  of  The  Halcyon  was  pledged  for  payment  of  the  said 
quantity  of  paper. 

But  the  court  so  refused  to  instruct  the  jury,  because  it  did  not 
appear  on  the  face  of  the  said  letter  at  what  price  the  said  wrapping- 
paper  was  purchased,  so  as  to  put  the  plaintiffs  in  possession  of  the 
whole  facts  that  there  had  been  a  purchase  of  paper  to  an  extent 
and  at  a  price  which  would  amount  to  a  deviation  from  the  orders 
of  the  plaintifis,  or  that  defendants  had  deviated  from  such  orders, 
without  which  there  could  arise  no  presumption  of  notice  of  any 
deviation  from  such  orders,  or  of  any  ratification  of  any  such  devia- 
tion from  such  orders.  But  the  court  did  instruct  the  jury,  that  if, 
from  the  whole  evidence  in  the  case,  the  jury  were  satisfied  that  the 
letter  of  the  9th  of  December,  connected  with  the  letter  of  the  14th 
of  January,  did  sufficientiy  put  the  plaintiffs  in  possession  of  all  the 
tacts  relative  to  such  purchase,  and  the  price  thereof,  and  of  such 
deviation,  and  that  the  letter  of  the  7th  of  March,  in  answer  theretOi 


JANUARY  TERM,  1830.  891 

Beli  V.  Canningham.    8  P. 

was  written  with  a  fall  knowledge  and  notice  of  all  the  facts,  and 
that  the  plaintiffs  did  thereupon  express  their  approbation  of  all  the 
proceedings  and  acts  of  the  defendants  relative  to  such  purchase, 
then,  in  point  of  law,  it  amounted  to  a  ratification  thereof,  even 
though  there  had  been  a  deviation  from  the  orders  in  this  behalf. 

This  first  exception  is  very  clearly  not  supported  by  the  fact,  and 
was  very  properly  overruled  for  the  reasons  assigned  by  the  judge. 
The  plaintiffs  in  that  court,  when  the  letter  of  the  7th  of  March, 
1825,  was  written,  had  no  reason  to  presume  that  their  orders  had 
been  violated,  and  consequently  could  not  be  intended  to  mean  by 
that  letter  to  sanction  such  violation. 

The  said  defendants'  counsel  further  prayed  the  court  to  instruct 
the  jury  that,  if  they  believed,  from  the  evidence  submitted  to  them, 
that  the  required  quantity  of  tiles  could  be  had  in  season  for  the 
return  cargo  of  The  Halcyon,  without  any  previous  contract  there- 
for, and  that  the  five  thousand  reams  of  paper  could  not  be  had  in 
season  for  said  vessel,  without  a  previous  contract  therefor ; 
that,  inasmuch  as  the  *  plaintiffs  admit,  in  their  declaration,  [  *  77  J 
that  they  did  not  furnish  the  defendants  with  freight-money 
enough  to  purchase  twenty-two  hundred  petsos  worth  of  tiles,  and 
pay  the  disbursements,  and  pay  for  the  said  five  thousand  reams  of. 
wrapping-paper,  but  only  with  three  thousand  four  hundred  and 
forty-nine  petsos,  7.3,  (as  in  their  declaration  is  expressed,)  and 
which  latter  sum  was  only  sufficient  for  the  payment  of  said  disburse- 
ments, and  for  the  performance  of  the  defendants'  own  contract  in 
paying  for  said  wrapping-paper,  the  defendants  were  not  holden  to 
purchase  any  tiles,  but  were  holden  to  ship  the  said  five  thousand 
reams  of  paper  on  board  The  Halcyon,  as  the  property  of  tlie 
plaintiffs. 

But  the  court  refused  so  to  instruct  the  jury ;  and  the  court  did 
instruct  the  jury,  that  if  the  defendants  undertook  to  comply  with  the 
original  written  orders  of  the  plaintifis,  and  no  deviation  therefrom 
was  authorized  by  the  plaintiffs,  the  defendants  were  bound,  if  funds 
to  the  amount  came  into  their  hands,  in  the  first  instance  to  apply 
two  thousand  two  hundred  petsos  of  the  funds  which  should  come 
into  their  hands  and  be  applied  to  this  purpose,  to  the  purchase  of 
tiles,  and,  in  the  next  place,  to  deduct  and  apply  as  much  as  was 
necessary  to  pay  the  disbursements,  and  then  to  apply  the  residue  to 
the  purchase  of  paper :  that  if  it  were  necessary  or  proper  under  the 
circumstances  to  make  a  purchase  of  the  paper,  before  the  arrival  of 
the  vessel,  the  defendants  were  authorized  to  act  upon  the  presump- 
tion that  four  thousand  six  hundred  petsos  would  come  into  their 
hands,  and  therefore  the  plaintifis  would  have  been  bound  by  any 
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puicbaBe  of  paper  made  by  the  defendants,  to  the  amount  of  the  bal- 
ance remaining  of  the  said  four  thousand  six  hundred  petsos,  after 
deducting  the  two  thousand  two  hundred  petsos  for  tiles,  and  the 
probable  amount  of  such  disbursements.  But  that  it  was  the  duty 
of  the  defendants,  if  they  had  funds,  to  deduct  in  the  first  instance^ 
from  the  whole  amount,  two  thousand  two  hundred  petsos  for  tiles ; 
^d  if  they  did  not,  but  chose  to  purchase  paper  without  any  refer- 
ence thereto,  it  was  a  deviation  from  the  plaintiffs'  orders, 
{  *  78  ]  and  unless  ratified  by  the  plaintifis,  the  defendants  *  were 
answerable  therefor ;  that  if  the  defendants  had  purchased 
paper,  before  the  arrival  of  the  vessel,  to  the  amount  only  of  such 
residue  or  balance  as  aforesaid,  and  the  funds  had  afterwards  fallen 
short  of  the  expected  amount  of  four  thousand  six  hundred  petsos, 
the  defendants  were  not  bound  to  apply  any  more  than  the  .sum 
remaining  in  their  hands,  after  deducting  the  amount  of  such  pur* 
chase  of  paper,  and  such  disbursements,  to  the  purchase  of  tiles ;  and 
that  after  the  receipt  of  the  letters  of  the  20th  of  September,  and  the 
duplicate  of  the  15th  of  September,  if  the  defendants  undertook  to 
perform  the  orders  therein  contained,  there  was  an  implied  obligation 
on  them  to  apply  the  seven  hundred  petsos  mentioned  therein  for  the 
plaintiffs'  benefit  to  the  purposes  therein  stated :  that,  to  illustrate  the 
case,  if  the  jury  were  satisfied  that  the  whole  funds  which  came  into 
the  hands  of  the  defendants  for  the  plaintifis  (independent  of  the 
deven  hundred  petsos)  were  three  thousand  four  hundred  and  fifty 
petsos,  then  the  said  seven  hundred  petsos  should  be  added  thereto, 
as  funds  in  the  defendants'  hands,  msiking  in  the  whole  four  thousand 
one  hundred  and  fifty  petsos. 

In  the  view  of  the  facts  thus  assumed  by  the  court,  and  to  illtt»- 
trate  its  opinion,  the  practical  result  under  such  circumstances  would 
be  thus :  the  defendants  were  authorized  to  act  on  the  presumption 
6f  funds  to  the  amount  of  four  thousand  six  hundred  petsos.  Deduct 
two  thousand  two  hundred  petsos  for  tiles,  and  six  hundred  and  fifty 
for  probable  disbursements,  the  balance  left  to  be  invested  in  paper 
wotdd  be  one  thousand  seven  hundred  and  fifty.  The  defendants 
would  then  be  authorized,  if  the  circumstances  of  the  case  required 
it,  to  contract  for,  or  purchase,  to  the  amount  of  one  thousand  seven 
hundred  and  fifty  petsos  in  paper,  before  the  airival  of  the  vessel ; 
and  if  the  funds  should  afterwards  fall  short  of  the  expected  amount 
(Kf  four  thousand  six  hundred  petsos,  the  sum  of  one  thousand  seven 
hundred  and  fifty  petsos,  and  the  disbursements,  say  six  hundred  and 
fifty  petsos,  were  to  be  first  deducted  out  of  the  funds  received, 
[  *  79  ]  and  the  balance  only  invested  in  tiles.  That  if  the  *  funds 
which  actually  came  to  the  defendants*  hands,  (without  the 
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seven  hundred  petsos,)  and  the  sum  of  seven  hundred  petsos  were 
also  received,  the  whole  amount  would  be  four  thousand  one  hundred 
and  fifty  petsos,  then  the  defendants  would  be  justified  in  deducting 
therefrom,  for  the  purchase  of  paper,  one  thousand  seven  hundred  and 
fifty  petsos,  and  disbursements  six  hundred  and  fifty  petsos ;  leaving 
the  sum  of  one  thousand  seven  hundred  and  fifty  petsos  to  be  invested 
in  tiles :  and  to  this  extent,  if  there  was  no  ratification,  the  defend* 
ants  would  be  bound  to  invest  for  the  plaintiffs  in  tiles,  and  were 
guilty  of  a  breach  of  orders  if  they  did  not  so  invest,  and  the  plaintiffs 
entitled  to  damages  accordingly.  But  the  court  left  the  whole  facts 
for  the  consideration  of  the  jury,  and  stated  the  preceding  sums  only 
as  illustrations  of  the  principles  of  decisions,  if  they  were  found  con- 
formable to  the  facts. 

This  prayer  was  properly  overruled  for  the  reasons  assigned  by  the 
court  The  orders  were  peremptory  to  apply  two  thousand  ty^o  hun- 
dred  petsos  in  the  first  instance  to  the  purchase  of  tiles.  The  residue 
only  of  the  funds  which  came  to  the  hands  of  Bell,  De  Yough,  and 
Co.  jvas  applied  to  the  purchase  of  wrapping-paper ;  and  the  instruc- 
tion that  Bell,  De  Yough,  and  Co.  were  justifiable  in  acting  on  the 
presumption  that  the  whole  sum  mentioned  in  the  letter  of  Cunning- 
bam  and  Co.  would  be  received,  and  in  contracting  by  anticipation 
for  wrapping-paper  on  that  presumption,  was  as  favorable  to  Bell, 
Be  Yough,  and  Co.  as  the  law  and  evidence  would  warrant.  The 
only  questionable  part  of  the  instruction  is  that  which  relates  to  the 
seven  hundred  petsos,  mentioned  in  the  postscript  of  that  copy  of 
the  letter  of  the  15th  of  September,  1824,  which  went  by  The  Halcyon. 
That  postscript  is  in  these  words :  "  P.  S.  We  have  further  engaged 
whatever  may  be  necessary  to  fill  the  brig  on  half  profits,  on  account 
of  which  seven  hundred  petsos  are  to  be  paid  in  Leghorn.  After 
purchasing  the  tiles  and  paying  the  disbursements,  you  will  invest 
the  balance  in  paper  as  before  mentioned.  In  previous  orders,  the 
reams  had  been  deficient  in  the  proper  number  of  sheets. 
We  will  thank  you  *  to  pay  particular  attention  to  this,  as  [  *  80  ] 
well  as  having  all  the  sheets  entire." 

The  court  instructed  the  jury  that  if  the  defendants  undertook  to 
perform  the  orders,  there  was  an  implied  obligation  on  them  to  apply 
the  seven  hundred  petsos  mentioned  therein  to  the  purposes  therein 
mentioned. 

No  doubt  can  be  entertained  of  the  existence  of  this  implied  obliga- 
tion if  the  seven  hundred  petsos  were  in  fact  received.  This  facj^ 
however,  could  not  be  decided  by  the  court,  and  was  proper  for  the 
consideration  of  the  jury.  If  the  court  took  it  firom  them,  the  instruo* 
tion  would  be  erroneous.     Some  doubt  was  at  first  entertained  oir 

26* 


294         SUPREME  COURT  OF  THE  UNITED   STATE& 

Bell  V.  Canningham.    8  P. 

this  part  of  the  case ;  but  on  a  more  attentive  consideration  of  the 
charge,  that  doubt  is  removed.  The  declaration  that  there  was  an 
implied  obligation  to  apply  the  seven  hundred  petsOs  as  directed  in  the 
letter  and  postscript,  is  not  made  in  answer  to  any  prayer  for  an  instruc- 
tion respecting  the  reception  of  this  money,  but  respecting  its  applica- 
tion. The  answer,  therefore,  which  relates  solely  to  the  application, 
ought  not  to  be  construed  as  deciding  that  it  was  received.  The  judge 
afterwards,  by  way  of  illustration,  shows  the  sum  which  might  have 
been  invested  in  wrapping-paper  consistently  with  the  orders  given 
by  Cunningham  and  Co.  on  the  hypothesis  that  the  freight  money 
would  amount  to  four  thousand  six  hundred  petsos,  and  also  on  the 
hypothesis  that  the  additional  seven  hundred  petsos  were  received, 
and  adds :  ^  But  the  court  left  the  whole  facts  for  the  consideration 
of  the  jury,  and  stated  the  preceding  sums  only  as  illustrations  of  the 
principles  of  decisions,  if  they  were  found  conformable  to  the  facts." 
We  think,  then,  that  the  question,  whether  the  seven  hundred  petsos 
were  actually  received  by  Bell,  De  Yough,  and  Co.,  was  submitted 
to  the  jury  on  the  evidence,  and  that  there  is  no  error  in  this  instruc- 
tion. 

The  defendants'  counsel  did  further  pray  the  court  to  instruct  the 
jury  that,  inasmuch  as  the  plaintiffs  admit,  in  their  declaration,  that 
the  freight  money  received  by  the  defendants  was  three  thousand  four 
hundred  and  forty-nine  petsos  7.3 ;  and  it  appearing  that 
[  *  81  ]  the  whole  of  that  sum  had  been  *  absorbed  in  the  purchase 
of  five  thousand  reams  of  wrapping-paper,  disbursements, 
and  reasonable  and  customary  charges  ;  and  that,  as  the  said  plain- 
tiffs did  accept  and  sell  the  said  five  thousand  reams  of  paper  on  their 
own  account  at  the  Havana,  such  receipt  and  sale  of  the  paper  on 
their  account  is,  in  law,  a  ratification  of  the  acts  of  the  defendants  at 
Leghorn,  in  the  application  of  the  whole  of  said  freight  money. 

But  the  court  refused  so  to  direct  the  jury,  because  the  instruction 
prayed  for  assumed  the  decision  of  matters  of  facts,  and  because  the 
'  plaintiffs  did  not  admit  that  the  sum  of  three  thousand  four  hundred 
and  forty-nine  petsos  7.3  was  the  whole  sum  or  funds  received  as 
freight  money  by  the  defendants,  but  contended  that  the  additional 
sum  of  seven  hundred  petsos  was  so  received,  and  ought  to  be  added 
thereto ;  and  because,  whether  the  receipt  and  sale  of  the  paper  at 
Havana  was  a  ratification  of  the  acts  of  the  defendants  at  Leghorn 
or  not^  was  matter  of  fact  for  the  consideration  of  the  jury,  under  all 
the  circumstances  of  the  case,  and  not  matter  of  law  to  be  decided 
by  the,  court  in  the  manner  prayed  for. 

We  think  this  instruction  was  properly  refused  by  the  court  for  the 
reasons  assigned  by  the  judge.     It  may  be  added  in  support  of  the 
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statement  made  by  the  court,  that  though  the  first  and  second  new 
count  in  the  declaration  claim  only  the  sum  mentioned  by  counsel 
in  their  prayer,  the  third  claims  a  larger  sum,  and  consequently  left 
the  plaintiffs  in  the  court  below  at  liberty  to  ask  from  the  jury  such 
sum  within  the  amount  demanded  by  the  third  count  as  the  evidence 
would  in  their  opinion  prove  to  have  come  to  the  hands  of  the  defend* 
ants.  The  question  whether  the  receipt  and  sale  of  the  sugars  at 
the  Havana  amounted  to  a  ratification  of  the  acts  of  Bell,  De  Yough, 
and  Co.  at  Leghorn,  certainly  depended  on  the  circumstances  attend- 
ing that  transaction.  If  Cunningham  and  Co.,  with  full  knowledge 
of  all  the  facts,  acted  as  owners  of  the  wrapping-paper  without  sig- 
nifying any  intention  of  disavowing  the  acts  of  their  agents, 
an  inference  in  favor  of  ratification  might  be  fairly  *  drawn  [  *  82  J 
by  the  jury.  If  the  cargo  from  Leghorn  was  received  and 
sold  in  the  Havana,  under  directions  given  at  a  time  when  Cunning- 
ham and  Co.  felt  a  just  confidence  that  their  orders  would  be  faith- 
fully executed  by  Bell,  De  Yough,  and  Co.,  such  an  inference  would 
be  in  a  high  degree  unreasonable.  This  subject  was  therefore  veiy 
properly  left  to  the  jury. 

And  the  defendants'  counsel  furthermore  prayed  the  court  to  in- 
struct the  jury,  as  the  plaintiffs'  first  new  count,  filed  at  this  term,  by 
leave  of  court,  that  inasmuch  as  the  plaintifis  have  set  forth  the  letter 
of  the  plaintiffs  to  the  defendants  of  the  15th  of  September,  1824, 
as  containing  the  special  contract  between  the  plaintiffs  and  defend- 
ants ;  and  as  the  postscript  to  that  letter  contains  a  material  part  of 
the  contract,  and  as  the  said  postscript  is  not  set  forth  in  said  count 
as  part  of  said  letter,  but  is  wholly  omitted ;  that  the  evidence  offered 
by  the  plaintiffs  in  this  behalf,  does  not  support  and  prove  the  con- 
taract  as  in  that  count  is  alleged. 

But  the  court  refused  so  to  instruct  the  jury,  being  of  opinion  that 
the  said  postscript  did  not  necessarily,  as  a  matter  of  law,  establish 
any  variance  between  the  first  new  count  and  the  evidence  in  the 
case ;  and  the  court  left  it  to  the  jury  to  consider  upon  the  whole 
evidence  in  the  case,  whether  that  count  was  established  in  proof, 
and  if,  in  their  opinion,  there  was  a  variance,  then  to  find  their  ver- 
dict for  the  defendants  on  that  count. 

On  the  15th  of  September,  1824,  Cunningham  .and  Co.  addressed 
a  letter  to  Bell,  De  Yough,  and  Co.  containing  the  orders  which  have 
given  rise  to  this  controversy.  This  letter  was  sent  by  The  Halcyon, 
and  contained  the  postscript  mentioned  in  this  prayer  for  instructions 
to  the  jury.     It  was  received  on  the  20th  of  January,  1825. 

As  The  Halcyon  was  to  make  a  circuitous  voyage  by  the  Havana, 
and  Cunningham  and  Co.  were  desirous  of  communicating  the  con* 
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tents  of  their  letter  by  that  vessel  previous  to  her  arrival,  a  duplicate 
was  sent  by  The  Envoy,  which  sailed  a  few  days  afterv  ards  direct 
for  Leghorn. 

In  this  letter  the  postscript  was  omitted.    It  was  received 
[  •SS  ]  •on  the  30th  of  November,  1824,  and  was  answered  soon 
afterwards  with  an  assurance  that  the  orders  respecting  the 
tiles  and  wrapping  paper  would  be  executed. 

The  first  new  count  in  the  declaration  is  on  the  special  contract, 
and  sets  out  at  large  the  letter  sent  by  The  Envoy,  which  was  first 
received,  and  to  which  the  answer  applied,  in  which  Bell,  De  Yough, 
and  Co.  undertook  to  execute  the  orders  that  were  contained  in  that 
letter.  It  is  undoubtedly  true  that  a  declaration  which  proposes  to 
state  a  special  contract  in  its  words,  must  set  it  out  truly ;  but  this 
contract  was  completed  by  the  answer  to  the  letter  first  received,  and 
the  obligation  to  apply  the  funds  when  received  was  then  created* 
The  plaintiffs  below  might  certainly  count  upon  this  letter  as  their 
contract.  Other  counts  in  the  declaration  are  general,  and  both 
letters  may  be  given  in  evidence  on  them.  The  defendants  might 
have  objected  to  the  reading  of  the  letter  by  The  Halcyon  on  the 
first  new  count ;  but  the  whole  testimony  was  laid  before  the  jury 
without  exception,  and  the  counsel  prayed  the  court  to  instruct  the 
jury  that  as  the  postscript  was  omitted  in  the  letter  stated  in  the 
first  count,  the  evidence  did  not  support  the  contract  as  in  that  count 
alleged. 

This  prayer  might  perhaps  have  been  correctly  made,  had  no  other 
letter  been  given  in  evidence  than  that  received  by  The  Halcyon. 
But  as  the  very  letter  on  which  the  count  is  framed,  and  which  was 
the  foundation  of  the  contract  was  given  in  evidence,  the  court 
could  not  have  said  with  propriety  that  this  count  was  not  sustained 
It  was  left  to  the  jury  to  say  whether  there  was  a  variance  between 
the  evidence  and  this  count,  and  if  in  their  opinion  such  variance 
did  exist,  they  were  at  liberty  to  find  for  the  defendants  on  that 
count.  If  there  was  any  error  in  this  instruction,  it  was  not  to  thQ 
prejudice  of  the  plaintifis  in  error. 

The  5th,  6th,  and  7th  exceptions  appear  to  have  been  abandoned 
by  the  counsel  in  argument,  and  were  certainly  very  properly  aban- 
doned. These  several  prayers  are  founded  on  the  assumption  of 
contested  facts,  which  were  submitted  and  ought  to  have  been  sub- 
mitted to  the  jury. 
I  •  84  1  The  8th  and  last  prayer  is  in  these  words :  "  The  •  defend- 
ants'  counsel  prayed  the  court  to  instruct  the  jury,  that  if 
they  should  find  that  any  contract  or  promise  was  made  by  the  de- 
iendants  as  to  the  purchase  and  shipment  of  twenty-two  hundrexl 
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petsos  worth  of  tiles,  and  not  performed,  (but  broken,)  that  ih» 
measure  of  damages  was  the  value  of  the  said  sum  of  twenty*two 
hundred  petsos  at  Leghorn  and  not  at  Havana ;  and  that,  as  the  plain- 
tiffs  have  taken  and  accepted  another  article  of  merchandise  at  Leg- 
horn, namely,  five  thousand  reams  of  wrapping-paper,  of  greater  value 
than  two  thousand  two  hundred  petsos,  and  which  was  purchased 
with  the  same  moneys  which  plaintiffs  aver  should  have  been  invested 
in  marble  tiles  as  aforesaid,  the  plaintiffs  are  not  entitied  to  recover 
any  damages  in  this  action. 

But  the  court  refused  so  to  instruct  the  jury,  because  the  instruc- 
tion prayed  for  called  upon  the  court  to  decide  on  matters  of  fact  in 
controversy  before  thp  jury.  And  the  court  did  instruct  the  jury,  that 
if  upon  the  whole  evidence  they  were  satisfied  that  the  orders  of  the 
plaintiffs  had  been  broken  by  the  defendants  in  not  purchasing  the 
tiles  in  the  manner  stated  in  the  declaration,  and  that  there  had  been 
no  subsequent  ratification  by  the  plaintiffs  of  the  acts  and  proceed- 
ings of  the  defendants;  then  that  the  plaintiffs  were  entitled  to 
recover  their  damages  for  the  breach  thereof;  that  what  the  proper 
damages  were,  must  be  decided  by  them  upon  the  whole  circum- 
stances of  the  case ;  that  in  their  assessment  of  damages  they  were 
not  bound  to  confine  themselves  to  the  state  of  things  at  Leghorn, 
and  they  were  not  precluded  from  taking  into  consideration  the 
voyage  to  the  Havana,  and  the  fact  of  the  arrival  of  the  vessel 
there,  the  state  of  the  markets,  and  the  profits  which  might  have 
been  made  by  the  plaintiffs,  if  their  orders  as  to  the  tiles  had  been 
complied  with ;  that  the  court  would  not  lay  down  any  rule  for  their 
government,  except  that  they  were  at  liberty  to  compensate  the 
plaintiffs  for  their  actual  losses  sustained,  as  a  consequence  from  the 
default  of  the  defendants,  but  they  were  not  at  liberty  to  give  via- 
dictive  damages. 

This  prayer  consists  of  two  parts.     1. .  The  measure  of  damages, 
if  the  jury  should  be  of  opinion  that  the  contract  was  broken. 
2.  The  ratification  of  the  acts  of  Bell,  De  •  Yough,  and  Co.,  [   *  85  ] 
by  accepting  at  Havana  another  article  in  lieu  of  the  tiles. 

1.  The  measure  of  damages.  The  plaintiffs  in  error  contend  that 
the  value  of  the  money  at  Leghorn,  which  ought  to  have  been 
invested  in  tiles,  and  not  its  value  at  the  Havana,  ought  to  be  the 
standard  by  which  damages  should  be  measured.  That  is,  if  his 
views  are  well  understood,  that  the  value  of  two  thousand  two  hun- 
dred petsos  at  Leghorn,  vrith  interest  thereon,  and  not  the  value  of 
the  tiles  in  which  they  ought  to  have  been  invested  at  the  Havana, 
ought  to  be  given  by  the  jury. 

This  instruction  ought  not  to  have  been  given  unless  it  be  true  that 
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special  damages  for  the  breach  of  a  contract  can  be  awarded  under 
no  circumstances  whatever ;  that  an  action  for  the  breach  of  contract 
was  equivalent,  and  only  equivalent,  to  an  action  for  money  had  and 
received  for  the  plaintiffs'  use ;  that  the  breach  of  contract  consisted 
in  the  non-payment  of  two  thousand  two  hundred  petsos,  not  in  the 
failure  to  invest  that  sum  in  tiles ;  in  fact,  that,  under  all  circum- 
stances, if  no  money  came  to  the  hands  of  the  defendants,  the 
damages  in  such  an  action  must  be  nominal.  This  can  never  be 
admitted. 

The  faithful  execution  of  orders  which  an  agent  or  correspondent 
has  contracted  to  execute,  is  of  vital  importance  in  commercial  trans- 
actions, and  may  often  affect  the  injured  party  far  beyond  the  actual 
sum  misapplied.  A  failure  in  this  respect  may  entirely  break  up  a 
voyage,  and  defeat  the  whole,  enterprise.  We  do  not  mean  that 
speculative  damages,  dependent  on  possible  successive  schemes,  ought 
ever  to  be  given ;  but  positive  and  direct  loss,  resulting  plainly  and 
immediately  from  the  breach  of  orders,  may  be  taken  into  the  esti- 
mate. Thus,  in  this  case,  an  estimate  of  possible  profit  to  be  derived 
from  investments  at  the  Havana  of  the  money  arising  from  the  sale 
of  the  tiles,  taking  into  view  a  distinct  operation,  would  have  been 
to  transcend  the  proper  limits  which  a  jury  ought  to  respect;  but  the 
actual  value  of  the  tiles  themselves  at  the  Havana  affords  a  reason- 
able standard  for  the  estimate  of  damages.  The  instructions  of  the 
judge  seem  to  contemplate  this  course,  and  his  restraining 
[  •  86  ]  •  power  would  have  corrected,  by  granting  a  new  trial,  any 
great  excess  in  this  particular.  The  rule  that  the  jury  was 
to  compensate  the  plaintiffs  for  actual  loss,  and  not  to  give  vindictive 
damages,  is  thought  by  this  court  to  have  been  correct  The  decla- 
ration expressly  claims  the  loss  of  the  profits  which  would  have  ae- 
crued  from  the  sale  of  the  tiles. 

That  part  of  this  prayer  which  relates  to  the  ratification  of  the  acts 
of  Bell,  De  Yough,  and  Co.,  by  the  receipt  of  the  wrapping-paper 
at  the  Havana,  has  been  fully  noticed  in  the  observations  on  the  third 
exception. 

This  court  is  of  opinion  that  there  is  no  error  in  several  instructions 
given  by  the  circuit  court  to  the  jury,  and  that  the  judgment  ought 
to  be  affirmed,  with  costs  and  six  per  cent,  damages. 
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Magradcr  v.  Union  Bank  of  Georgetown.    3  P. 


Gboroe  B.  Magbuder,  Plaintiff  in  Error,  v.  The  Union  Bank  of 

Georgetown,  Defendants  in  Error. 

3  P.  87. 

Thongh  the  maker  of  a  note  be  dead,  and  the  indorser  be  bis  administrator,  a  demand  on 
him  as  administrator,  and  notice  to  him  as  indorser,  are  necessary  to  charge  him  as  in- 
dorser. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  case 
is  stated  in  the  opinion  of  the  court. 

Coxe^  for  the  plaintiff 

Dunlop  and  Ket/y  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  ^^  ] 
This  action  was  brought  by  the  Union  Bank  of  George- 
town against  George  B.  Magruder,  as  indorser  of  a  promissory  note 
made  by  Greorge  Magruder.  The  maker  of  the  note  died  before  it 
became  payable,  and  letters  of  administration  on  his  estate  were 
taken  out  by  the  indo.  rf^r.  When  the  note  became  payable, 
suit  was  commenced  against  the  indorser,  *  without  any  [  *  90  ] 
demand  of  payment  other  than  the  suit  itself,  without  any 
protest  for  non-payment,  and  without  any  notice  that  the  note  was 
not  paid,  and  that  the  holder  looked  to  him  as  indorser  for  payment. 
Upon  these  circumstances,  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  jury  that,  before  the  plaintiff  can  recover  in  this 
action,  it  is  essential  for  him  to  prove  demand,  and  notice  to  the 
indorser  of  the  non-payment,  which,  not  being  done,  the  verdict 
should  be  for  the  defendant.  But  the  court  refused  to  give  this 
instruction,  and  charged  the  jury  that  no  demand  or  notice  of  non- 
payment was  necessary.  To  this  opinion,  the  counsel  for  the  defend- 
ant in  the  circuit  court  excepted,  and  has  brought  the  cause  to  this 
court  by  writ  of  error. 

The  general  rule  that  payment  must  be  demanded  from  the  maker 
of  a  note,  and  notice  of  its  non-payment  forwarded  to  the  indorser 
within  due  time,  in  order  to  render  him  liable,  is  so  firmly  settled  that 
no  authority  need  be  cited  in  support  of  it.  The  defendant  in  error 
does  not  controvert  this  rule,  but  insists  that  this  case  does  not  come 
within  it,  because  demand  of  payment  and  notice  of  non-payment 
are  totally  useless,  since  the  indorser  has  become  the  personal  repre- 
sentative of  the  maker.  He  has  not,  however,  cited  any  case  in  sup* 
port  of  this  opinion,  nor  has  he  shown  that  the  principle  has  been 
ever  laid  down  in  any  treatise  on  promissory  notes  and  bills.     The 
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court  ought  to  be  well  satisfied  of  the  correctness  of  the  principle, 
before  it  sanctions  so  essential  a  departure  firom  established  commer^ 
cial  usage. 

This  suit  is  not  brought  against  Greorge  B.  Magrader  as  adminis- 
trator of  Qeorge  Magruder,  the  maker  of  the  note,  but  against  him 
aa  indorser.  These  two  characters  are  as  entirely  distinct  as  if  the 
persons  had  been  different.  A  recovery  against  Greorge  B.  Magru- 
der, as  indorser,  will  not  affect  the  assets  in  his  hands  as  administra- 
tor. It  is  not  a  judgment  against  the  maker,  but  against  the  indorser 
of  the  note.  The  fact  that  the  indorser  is  the  representative  of  the 
maker  does  not  oppose  any  obstacle  to  proceeding  in  the  regular 
course.  The  regular  demand  of  payment  may  be  made,  and  the 
note  protested  for  non-payment,  of  which  notice  may  be  given  to  him 
as  indorser  with  as  much  facility  as  if  the  indorser  had  not 
[  *  91  ]  *  been  the  administrator.  It  is  not  alleged  that  any  diffi- 
culty existed  in  proceeding  regularly ;  the  allegation  is  that 
it  was  totally  useless* 

The  note  became  payable  on  the  8th  day  of  November,  1824. 
The  writ  was  taken  out  against  the  indorser  on  the  26th  day  of 
April,  1825*  If  this  unusual  mode  of  proceeding  can  be  sustained, 
it  must  be  on  the  principle  that,  as  the  indorser  must  have  known 
that  he  had  not  paid  the  note  as  the  representative  of  the  maker, 
notice  to  him  was  useless.  Could  this  be  admitted,  does  it  dispense 
with  the  necessity  of  demanding  payment  ?  It  is  possible  that  assets 
which  might  have  been  applied  in  satisfaction  of  this  debt,  had  pay- 
ment been  demanded,  may  have  received  a  different  direction.  It  is 
possible  that  the  note  may  have  been  paid  by  the  maker  before  it  fell 
due.  Be  this  as  it  may,  no  principle  is  better  settled  in  commercial 
transactions  than  that  the  undertaking  of  the  indorser  is  conditionaL 
If  due  diligence  be  used  to  obtain  payment  from  the  maker,  without 
success,  and  notice  of  non-payment  be  given  to  him  in  time,  his  un- 
dertaking becomes  absolute,  not  otherwise.  Due  diligence  to  obtain 
payment  from  the  maker  is  a  condition  precedent,  on  which  the  lia- 
bility of  the  indorser  depends.  As  no  attempt  to  obtain  payment 
from  the  maker  was  made  in  this  case,  and  no  notice  of  non-payment 
was  given  to  the  indorser,  we  think  the  circuit  court  ought  to  have 
given  the  instruction  prayed  for  by  the  defendant  in  that  court 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direo* 
tions  to  award  a  vemre  facias  de  novo. 

4  P.  366;  7  p.  287. 
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Robert  Chinoweth,  James  Tracy,  and  Thomas  Wilmouth,  Plain- 
tiiTs  in  Error,  v.  The  Lessee  of  Benjamin  Haskell,  and  others, 
Defendants. 

s  P.  92. 

The  jadgment  roust  be  against  a  party  demurring  to  evidence,  if  any  fair  construction  of  th« 
e\'idence  will  justify  it 

Though  natural  objects,  capable  of  being  identified,  called  for  in  a  survey,  will  control  course* 
and  distances,  yet,  if  the  land  is  only  described  by  course  and  distance,  and  reference  to 
natural  objects  not  distinguishable  from  others  of  the  same  kind,  then  course  and  distance 
are  the  only  guides,  and  must  alone  be  osed  to  designate  the  land  granted. 

The  material  facts  are  stated  in  the  opinion  of  the  court. 

Doddridge^  for  the  plaintifil 

No  counsel  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  [  *  ^3  1 

The  judgment  in  this  cause  was  rendered  by  the  district 
court  of  the  United  States  for  the  western  district  of  Virginia, 
in  an  ejectment  brought  by  the  defendants  in  error,  to*  recover  [   ^94  ] 
fifty  thousand  acres  of  land,  a  part  of  which  was  in  the 
occupation  of  the  defendants  in  the  court  below.     The  defendants  in 
that  court  disclaimed  as  to  the  part  of  the  land  for  which  judgment 
was  entered  against  the  casual  ejector,  and  went  to  trial  as  to  the 
residue.     The  original  plaintiffs  having  the  eldest  title,  the  case  de- 
pended entirely  on  the  question  whether  their  grant  covered  the  land 
in  dispute.     If  it  be  surveyed  according  to  the  courses  and  distances 
called  for,  it  will  entirely  exclude  that  land.     The  plaintiffs,  however, 
claim  to  survey  it  in  such  manner  as  to  comprehend  the  tenements  in 
possession  of  the  defendants. 

A  survey  was  made,  and  the  diagram  of  the  surveyor,  with  his  re- 
port, exhibits  the  respective  claims  of  the  parties.     The  diagram  A, 

B,  C,  D,  E,  F,  A,  represents  the  land  claimed  by  the  plaintiffs.     A,  B, 

C,  D,  6,  H,  A,  represents  the  land,  which,  as  the  defendants  contend, 
the  grant  to  the  plaintiffs  ought  to  cover.  A,  B,  C,  and  D,  form  the 
northern  side  of  the  tract,  and  are  admitted  by  both  parties  to  be  cor- 
rectly laid  down.  The  question  is,  whether  the  next  line  should  run 
from  D  to  E,  as  contended  by  the  plaintiffs,  or  from  D  to  G,  as  con- 
tended by  the  defendants.  The  line  from  D  to  G  corresponds  in 
course  and  distance  with  the  call  of  the  patent;  it  is  S.  nine  W.  four 
thousand  six  hundred  poles.  The  line  from  D  to  E,  is  8.  twenty-eight 
degrees  nine  minutes  W.,  four  thousand  eight  hundred  and  fifby-four 
poles,  varying  nineteen  degrees  nine  minutes  from  the  course,  and 
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two  hundred  and  fifty-four  poles  from  the  distance.  This  variance 
places  the  corner  at  E,  about  five  miles  west  from  that  at  Q,  and 
produces  a  correspondent  change  in  the  two  remaining  lines  which 
form  the  southern  and  western  sides  of  the  land. 

At  the  trial,  the  defendants  demurred  to  the  plaintiff's  testimony, 
and  the  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court  on  the  demurrer.  The  court  overruled  the  demurrer,  and 
gave  judgment  for  the  plaintiffs. 

The  demurrer  states  that  at  the  trial  the  plaintiff  gave  in  evidence 
the  plat  and  report  made  by  the  surveyor,  which  show  that  the  lines 
from  A  to  D,  which  bind  the  land  on  the  north,  conform  to 
[  •  95  ]  the  patent.  That  the  other  three  lines,  D  •  E,  E  F,  and  F 
A,  which  inclose  the  land  on  the  west,  south,  and  east,  are 
not  marked,  nor  is  any  corner  found  at  F.  At  E,  two  chestnut  oaks 
were  found,  where  tw'-o  chestnut  oaks  were  called  for  in  the  patent 
They  are  marked  as  g.  corner  previously  made  for  Robert  Young. 
The  lines  D  G,  G  H,  and  H  A,  laid  down,  by  the  directions  of  the 
defendants  conformably  to  the  patent,  are  not  marked. 

The  plaintiffs  also  gave  in  evidence  the  patent  under  which  they 
claimed,  dated  the  9th  of  July,  1796,  the  conveyance  of  the  patentees 
to  them,  and  an  official  copy  of  the  plat  and  certificate  of  survey  on 
which  the  grant  was  founded.  The  land  is  described  as  lying  on  the 
waters  of  Tygart  Valley  River,  Ch6at  River,  to  include  the  waters 
of  Pheasant  Run,  and  a  part  of  Clover  Run,  part  of  the  waters  of 
Benjamin  Hornback's  and  Cherry  Tree  Fork  of  Leading  Creek. 
They  also  gave  in  evidence  the  grants  under  which  the  defendants 
claimed,  with  the  entries  and  surveys  on  which  they  were  founded, 
which  were  younger  than  that  under  which  the  plaintiffs  claimed. 
They  also  read  the  deposition  of  William  Wilson.  He  deposes  that 
he  made  the  survey  of  fifty  thousand  acres  in  1795.  He  proves  that 
he  began  at  A,  and  ran  the  line  on  the  north  side  of  the  tract  to  D. 
He  then  protracted  a  line  intended  to  strike  two  chestnut  oaks  near 
the  head  of  James's  Run,  by  the  side  of  a  path  leading  from  Tygart 
Valley  to  the  mouth  of  Seneca,  which  was  a  corner  he  had  previously 
marked  to  a  survey  of  one  hundred  thousand  acres,  he  had  made  for 
Robert  Young.  From  those  two  chestnut  oaks,  he  ran  to  Tygart 
Valley  River.  Not  having  a  sufficient  distance,  and  finding  that  the 
line  would  cross  the  river  several  times,  he  extended  the  course,  and 
called  for  a  white  oak,  because  he  knew  there  were  white  oaks  there- 
about. He  does  not  know  whither  the  course  and  distance  would 
have  carried  him,  to  the  east  or  west  side  of  the  river.  He  then  pro- 
tracted a  line  to  the  beginning.  On  being  cross-examined,  he  said 
be  made  the  line  from  D  to  E  in  his  office,  and  laid  it  down,  intending 
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to  hit  the  two  chestnut  oaks  near  James's  Run.  He  went  to  the  two 
chestnut  oaks  and  ran  to  the  river,  (not  quite  half  the  line  E  F,)  where 
he  stopped,  and  continued  the  line  E  F  the  proper  distance,  and  also 
protracted  the  closing  line  F  A.  He  had  no  axeman  with 
•him,  consequently  marked  no  trees.  He  was  accompanied  [  *  96  ] 
by  only  one  individual,  and  does  not  allege  that  a  chain  was 
stretched. 

The  defendants  in  the  district  court  having  withdrawn  their  cause 
from  the  jury  by  a  demurrer  to  evidence,  or  having  submitted  to  a 
verdict  for  the  plaintiffs  subject  to  that  demurrer,  cannot  hope  for  a 
judgment  in  their  favor,  if,  by  any  fair  construction  of  the  .evidence, 
the  verdict  can  be  sustained.  K  this  cannot  be  done,  the  judgment 
rendered  for  the  defendants  in  error  must  be  reversed. 

It  is  an  obvious  principle  that  a  grant  must  describe  the  land  to  be 
conveyed,  and  that  the  subject  granted  must  be  identified  by  the 
description  given  of  it  in  the  instrument  itself.  For  the  purpose  of 
furnishing  this  description,  and  of  separating  the  land  from  that  which 
is  not  appropriated,  the  law  directs  a  survey  to  be  made  by  sworn 
officers,  who,  "  at  the  time  of  making  such  survey,  shall  see  the  same 
bounded  plainly  by  marked  trees,  except  where  a  watercourse  or 
ancient  marked  line  shall  be  the  boundary."  The  persons  employed 
to  carry  the  chain  are  to  be  sworn  by  the  surveyor  to  measure  justly 
and  exactly  to  the  best  of  their  abilities.  The  description  of  the  land 
thus  made  by  a  survey  is  transferred  into  the  grant.  It  consists  of 
the  courses  and  distances  run  by  the  surveyor,  and  of  the  marked 
trees  at  the  lines  and  corners,  or  other  natural  objects  which  ascertain 
the  very  land  which  was  actually  surveyed.  The  courses  and  dis- 
tances are  less  certain  and  less  permanent  guides  to  the  land  actually 
surveyed  and  granted,  than  natural  and  fixed  objects  on  the  ground : 
but  they  are  guides  to  some  extent,  and,  in  the  absence  of  all  others, 
must  govern  us.  If  a  grant  be  made  which  describes  the  land  granted 
by  course  and  distance  only,  or  by  natural  objects  not  distinguishable 
from  others  of  the  same  kind,  course,  and  distance,  though  not  safe 
guides,  are  the  qply  guides  given  us,  and  must  be  used. 

In  the  case  at  bar,  the  line  from  D  to  E,  or  from  D  to  G,  which 
forms  the  western  boundary  of  the  land  intended  to  be  granted,  was 
never  run  or  marked.     In  his  office,  the  surveyor  assumed  a  course 
and  distance,  and  terminates  the  line  at  two  small  chestnut 
•  oaks.     But  where  are  we  to  look  *  for  these  two  small  [  *  97  ] 
chestnut  oaks,  in  a  wilderness  in  which  one  man  takes  up 
fifty  thousand  acres  of  land,  and  another  one  hundred  thou- 
sand ?     Or  how  are  we  to  distinguish  them  from  other  chestnut  oaks  ? 
The  guide  and  the  only  guide  given  us  by  the  survey,  or  by  the  grants 
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18  the  course  and  distance.  We  are  to  find  them  at  the  end  of  a  line 
of  four  thousand  six  hundred  poles,  to  be  run  south  nine  degrees  west 
bom  the  established  corner  at  D.  We  are  furnished  with  no  other 
guide  which  may  conduct  us  to  them.  That  the  surveyor  had  in  his 
mind  the  two  small  chestnut  oaks  which  he  had  marked  as  a  corner 
to  Robert  Young,  can  be  of  no  avail,  since  he  has  not  indicated  this 
intention  on  his  survey.  He  has  impliedly  indicated  the  contrary. 
When  the  established  line  or  corner  of  a  prior  survey  is  made  part 
of  a  boundary,  it  is  usual  to  designate  such  marked  line  or  corner  by 
naming  the  person  whose  line  or  corner  it  is.  The  call  for  two  small 
chestnut  oaks,  without  further  description,  would  rather  exclude  the 
idea  that  they  were  already  marked  as  the  corner  of  a  previous 
survey. 

The  fact  that  the  surveyor  on  a  subsequent  day  went  to  Young's 
comer,  and,  without  marking  it  as  a  corner  for  the  survey  he  was  then 
employed  to  make,  wedked  along  the  line  he  intended  for  the  southern 
boundary  of  the  land,  nearly  half  the  distance,  without  marking  a 
single  tree,  cannot  in  any  manner  affect  the  case. 

In  estimating  this  evidence,  we  may  inquire  what  weight  would  be 
allowed  to  it  if  the  grantee  claimed  to  hold  the  land  actually  within 
his  patent  lines,  and  this  testimony  was  opposed  to  him  by  a  junior 
patentee  within  those  lines  ?  We  believe  that  no  person  would  hes- 
itate an  instant  to  say  that  his  title  to  the  land  actually  within  the 
lines  of  his  patent  was  unquestionable.  He  cannot  be  permitted 
after  the  grant  has  issued,  to  elect  what  ground  it  shall  cover. 

This  opinion  derives  some  additional  weight  from  the  general 
description  of  the  country  as  made  in  the  grant,  and  as  shown  on  the 
plat  and  report  of  the  survey,  made  by  order  of  court  in  the  cause. 

The  grant  calls  to  be  on  the  waters  of  Tygart  Valley,  and 
[  •  98  ]  to  include  part  of  the  waters  of  Hornback's  Run,  and  *  the 
Cherry  Tree  Fork  of  Leading  Creek.  This  description 
accords  with  the  survey  as  required  by  the  plaintiffs  in  error.  The 
grant,  if  placed  as  the  defendants  in  error  claim  to  place  it,  will 
include,  as  is  shown  by  the  survey  made  in  the  cause,  not  only  part 
of  the  waters  of  Hornback's  Run  and  the  Cherry  Tree  Pork  of  Lead* 
ing  Creek,  but  all  these  two  streams,  and  even  all  Leading  Creek 
itself,  of  which  they  are  small  branches.  It  will,  also,  instead  of 
being  on  the  waters  of  Tygart's  Valley  River,  lie  on  the  river  itself, 
which  it  crosses  several  times.  The  general  description,  then,  con- 
tained in  the  grant,  fits  the  land  comprehended  within  the  lines  of  the 
patent  much  better  than  it  does  that  which  is  claimed  by  the  defend- 
ants in  error. 

It  is  admitted  that  the  course  and  distance  called  for  in  a  grant 
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may  be  controlled  and  coireoted  by  other  objects  of  description  which 
show  that  the  survey  actually  covered  other  gronnd  than  the  line  of 
the  grant  would  comprehend.  If  the  grant,  in  this  case,  had  called 
for  two  small  chestnut  oaks  marked  as  a  comer  to  Robert  Young's 
survey  of  one  hundred  thousand  acres,  the  mistake  in  the  course  and 
distance  would  not  have  prevented  the  line  from  being  run  from  the 
comer  at  D,  to  the  chestnut  oaks.  So,  if  a  plain  marked  line,  origin- 
ally run  from  the  one  corner  to  the  other,  had  shown  that  the  land 
claimed  was  the  land  actually  surveyed.  But  neither  the  grant  nor 
the  face  of  the  plat  frumishes  any  information  by  which  the  corner 
called  for  in  the  grant  can  be  controlled  We  are»  therefore,  of 
opinion,  that  the  defendant  in  error  is  not  entitled  to  tibe  land  shown 
by  the  survey  made  in  the  cause  to  be  in  possession  of  the  plaintiffs 
in  error,  and  that  the  demurrer  ought  to  have  been  sustained* 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directions 
to  enter  judgment  in  favor  of  the  defendants  in  the  district  court. 


John  Inolis,  Demandant,  v.  The  Trustees  of  the  Sailor's  Snug 

Harbor  in  the  City  op  New  York. 

8  P.  99. 

A  testator  devised  to  the  chaaceRor  of  the  State  of  New  York,  l9ie  mayor  and  recorder  of 
(he  citjT  of  New  York,  and  Bereral  other  penons,  bj  their  official  descriptioB  onlj,  and 

Iheir  respectiTe  successors  in  office,  in  trust  to  build,  &c,,  a  hospital,  adding,  if  this  cannot 

legally  be  done  by  them  without  an  act  of  the  legislatore,  they  should  apply  for  an  act  of 

incorporation,  and  that  at  all  erents  his  estate  should  be  held.  If  by  an  heir,  charged  with 

the  said  trusts. 
Btld,  1.  That  the  deTise  mi^t  be  oonstrued  to  vest  the  fee  in  the  indindual  persons  holding 

those  offices. 
2.  But  if  not,  it  was  a  good  ezecntoiy  deyise  m  Juturo  to  the  corporation,  when  it  came  into 

existence. 
S.  That  in  the  hands  of  the  heir,  the  landi  wen  chaiged  by  the  will  with  the  trusts. 
Persons  bom  in  the  colonies,  before  the  dedaration  of  independence,  had  a  right  to  elect 

whether  they  would  retain  their  natire  allegiance  to  the  British  crown,  or  would  become 

idtizens  of  the  several  States. 
This  light  of  election  has  refbrence  to  the  date  of  the  declaration  of  independence ;  but  it  is 

not  necessary  that  the  election  made  should  hare  been  manifested  by  any  act,  prior  to,  or 

at  the  very  time  of  the  declaration  of  independence. 
Primd  facie,  if  bom  here  before  July  4, 1776,  and  remaining  here  after  that  day,  the  person  is 

to  be  deemed  an  American  citizen;  but  this  presumption  may  be  rebutted,  by  acts  showing 

an  adhesion  to  the  British  crown  during  the  struggle. 
But,  though  the  election  may  be  manifested  by  acts  subsequent  to  July  4, 1776,  yet  it  was 

competent  for  each  State,  at  any  time  after  that  day,  to  daim  the  allegiance  of  all  persons 

bom  and  residing  within  its  Ihnits,  and  no  acts  done  after  such  claim,  would  aflfoct  the 

question  of  citizenship,  as  was  held  in  Mcnvaine  v.  Coxe's  Lessee,  4  C.  211. 
An  infimt,  residing  in  the  family  of  his  father,  and  who  went  to  England  with  him  and  did 

not  return  to  reside  here,  must  be  deemed  to  have  fbllowed  the  condition  of  his  fiEither  and 

adhered  to  the  crown. 
Though  the  State  of  New  York,  July  16, 1776,  claimed  the  allegiance  of  all  persona  abiding 

26» 
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within  the  State,  and  deriving  protection  from  its  laws,  this  did  not  embrace  a  person  who 
then  and  always,  till  he  left  the  country,  resided  within  the  British  lines  of  the  city  of  New 
York. 

If  that  person  ever  owed  any  allegiance  to  that  State,  he  was  released  from  it  by  a  bill  of 
attainder. 

By  the  law  of  New  Yoric,  a  right  of  entry  is  deyisable,  and  also  passes  to  tmstees  of  an  ab- 
sconding debtor  for  the  benefit  of  his  creditors.  Bnt  there  Is  a  resolting  tmst  in  faror  of 
the  debtor,  when  his  debts  are  all  paid. 

Under  a  writ  of  right,  the  tenant  may  show  tide  in  a  stranger. 

The  demandant  in  a  writ  of  right  mayiecover  an  nndivided  part  of  the  land,  though  he  has 
demanded  the  whole  in  his  count. 

The  substance  of  the  documentary  evidence,  the  questions  on 
which  the  judges  of  the  circuit  court  were  divided  in  opinion,  and 
the  material  facts,  appear  in  the  opinion  of  the  court. 

The  evidence,  as  to  the  alienage  of  the  demandant,  was  as  fol- 
lows :  — 

That  the  demandant's  father,  who  was  a  native  of  Ireland,  resided 
in  the  city  of  New  York  before  the  British  troops  occupied  that  city, 
and  continued  to  reside  there  until  the  evacuation  of  the  city  by 
those  forces,  when  he  left  for  England,  taking  the  demandant  with 
him.  The  demandant  was  born  in  the  city  of  New  York,  about  one 
year  before  its  occupation  by  the  British  forces,  and  the  mother  of 
the  demandant  died  there  about  two  months  before  the  evacuation. 
The  demandant,  with  his  father,  remained  in  England  two  years,  and 
his  father  having  been  there  made  Bishop  of  Nova  Scotia,  they  went 
to  that  province  in  1785  or  1786,  and  his  father  resided  there  till  he 
died.  The  demandant  has  continued  to  reside  in  Nova  Scotia,  but 
went  to  England  to  take  his  degree  of  master  of  arts,  was  there  or- 
dained as  a  clergyman  of  the  Church  of  England,  and  subsequentl; 
as  Bishop  of  Nova  Scotia. 

Ogden  and  Webster^  for  the  demandant. 

Talcott  and  Wirt^  for  the  tenants. 

[  •  112  ]      •  Thompson,  J.  delivered  the  opinion  of  the  court 

This  case  come^  up  from  the  circuit  court  of  the  southern 
district  of  New  York,  upon  several  points,  on  a  division  of  opinion 
certified  by  that  court.  In  the  examination  of  these  points,  I  shall 
pursue  the  order  in  which  they  have  been  discussed  at  the  bar. 

1.  ^  Whether  the  devise  in  the  will  of  Robert  Richard  Randall,  of 
the  lands  in  question,  is  a  valid  devise,  so  as  to  devest  the  heir  at 
law  of  his  legal  estate,  or  to  affect  the  lands  in  his  hands  with  a  trust." 

This  question  arises  upon  the  residuary  clause  in  the  will,  in  which 
the  testator  declares :  that  as  to  and  concerning  all  the  rest,  residnCi 


JANUARY   TERM,   1830.  807 

Inglifl  0.  Trastees  of  the  Sailor's  Snug  Hirbor.    3  F. 

and  remainder  of  my  estate,  both  real  and  personal,  I  give,  devise, 
and  bequeath  the  same  unto  the  chancellor  of  the  State  of  New 
York,  the  mayor  and  recorder  of  the  city  of  New  York,  &c.,  (nam- 
ing several  other  persons  by  their  official  description  only,)  to  have 
and  to  hold  all  and  singular  the  said  rest,  residue,  and  remainder  of 
my  sedd  real  and  personal  estate,  unto  them  and  their  respective  suc- 
cessors in  office  forever,  to,  for,  and  upon,  the  uses,  trusts,  intents, 
and  purposes,  and  subject  to  the  directions  and  appointments  herein- 
after mentioned  and  declared  concerning  the  same,  that  is  to  say : 
out  of  the  rents,  issues,  and  profits  of  the  said  rest,  residue,  and  re- 
mainder of  my  sedd  real  and  personal  estate,  to  erect  and  build  upon 
some  eligible  part  of  the  land  upon  which  I  now  reside,  an  asylum 
or  marine  hospital,  to  be  called  '<  the  Sailor's  Snug  Harbor,"  for  the 
purpose  of  supporting  aged,  decrepid,  and  worn-out  sailors,  &c.  And 
after  giving  directions  as  to  the  management  of  the  fund  by  his 
trustees,  and  declaring  that  it  is  his  intention  that  the  institution 
erected  by  his  will  should  be  perpetual,  and  that  the  above-mentioned 
officers  for  the  time  being,  and  their  successors,  should  forever  con- 
tinue to  be  the  governors  thereof,  and  have  the  superintendence  of 
the  same,  he  then  adds,  ^'  and  it  is  my  will  and  desire  that,  if  it  can- 
not legally  be  done  according  to  my  above  intention,  by 
them,  •without  an  act  of  the  legislature,  it  is  my  will  and  [  *  113  ] 
desire  that  they  will  as  soon  as  possible  apply  for  an  act  of 
the  legislature  to  incorporate  them  for  the  purposes  above  specified. 
And  I  do  hereby  declare  it  to  be  my  will  and  intention,  that  the  said 

•rest,  residue,  and  remainder  of  my  said  real  and  personal  estate, 
should  be  at  all  events  applied  for  the  uses  and  purposes  above  set 
forth ;  and  that  it  is  my  desire  all  courts  of  law  and  equity  will  so 
construe  this  my  said  will  as  to  have  the  said  estate  appropriated  to 
the  above  uses,  and  that  the  same  should  in  no  case,  for  want  of 
legal  form  or  otherwise,  be  so  construed  as  that  my  relations  or  any 
other  persons,  should  heir,  possess,  or  enjoy  my  property,  except  in 
the  manner  and  for  the  uses  herein  above  specified." 

The  legislature  of  the  State  of  New  York,  within  a  few  years 
after  the  death  of  the  testator,  on  the  application  of  the  trustees,  who 
are  also  named  as  executors  in  the  will,  passed  a  law  constituting 
the  persons  holding  the  offices  designated  in  the  will,  and  their  suc- 
cessors in  office,  a  body  corporate,  by  the  name  and  style  of  "  The 
Trustees  of  the  Sailor's  Snug  Harbor  in  the  city  of  New  York ; "  and 
declaring  that  they  and  their  successors,  by  the  name  and  style  afore- 
said, shall  be  capable  in  law  of  holding  and  disposing  of  the  said 
real  and  personal  estate,  devised  and  bequeathed  as  aforesaid,  ac« 

'  cording  to  the  intentions  of  the  aforesaid  will.     And  that  the  same 
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is  hereby  declared  to  be  vested  in  them  and  their  suocessors  in  offioe 
for  the  purposes  therein  expressed. 

If,  after  such  a  plain  and  unequivocal  declaration  of  the  testator 
with  respect  to  the  disposition  of  his  property,  so  cautiously  guard- 
ing against,  and  providing  for  every  supposed  difficulty  that  might 
arise,  any  technical  objection  shall  now  be  interposed  to  defeat  his 
purpose,  it  wiU  form  an  exception  to  what  we  find  so  universally  laid 
down  in  all  our  books,  as  a  cardinal  rule  in  the  construction  of  wiUsf 
that  the  intention  of  the  testator  is  to  be  sought  after  and  carried  into 
effect  But  no  such  difficulty  in  my  judgment  is  here  presented.  If 
the  intention  of  the  testator  cannot  be  carried  into  effect, 
[  *  114  ]  precisely  in  the  mode  at  first  contemplated  by  *  him,  con* 
sistently  with  the  rules  of  law,  he  has  provided  an  alterna- 
tive, which,  with  the  aid  of  the  act  of  the  legislature,  must  remove 
all  difficulty. 

The  case  of  the  Baptist  Association  v.  Hart's  Executors,  4  W. 
27,  is  supposed  to  have  a  strong  bearing  upon  the  present  This  is^ 
however,  distinguishable  in  many  important  particulars  firom  that 
The  bequest  there  was,  <<  to  the  Baptist  Association  that  for  ordinary 
meets  at  Philadelphia."  This  association  not  being  incorporated, 
was  considered  incapable  of  taking  the  trust  as  a  society.  It  was  a 
devise  in  proBsentiy  to  take  effect  immediately  on  the  death  of  the  tes- 
tator, and  the  individuals  composing  it  were  numerous  and  uncertain, 
and  there  was  no  executory  bequest  over  to  the  association  if  it 
should  become  incorporated.  The  court,  therefore,  considered  the 
bequest  gone  for  uncertainty  as  to  the  devisees,  and  the  property 
vested  in  the  next  of  kin,  or  was  disposed  of  by  some  other  provision 
in  the  wilL  If  the  testator  in  that  case  had  bequeathed  the  property 
to  the  Baptist  Association  on  its  becoming  thereafter,  and  within  a 
reasonable  time  incorporated,  could  there  be  a  doubt  but  that  the 
subsequent  incorporation  would  have  conferred  on  the  association 
the  capacity  of  taking  and  managing  the  fund. 

In  the  case  now  before  the  court,  there  is  no  uncertainty  with 
respect  to  the  individuals  who  were  to  execute  the  trust  The  desig- 
nation of  the  trustees  by  their  official  character,  is  equivalent  to 
naming  them  by  their  proper  names.  Each  office  referred  to  was 
filled  by  a  single  individual,  and  the  naming  of  them  by  their  official 
distinction  was  a  mere  designaiio  persofue.  They  are  appointed  ex- 
ecutors by  the  same  description,  and  no  objection  could  lie  to  their 
qualifying  and  acting  as  such.  The  trust  was  not  to  be  executed  by 
them  in  their  official  characters,  but  in  their  private  and  individual 
capacities.  But  admitting  that  if  the  devise  in  the  present  C€tse  had 
been  to  the  officers  named  in  the  will  and  their  successors,  to  execute 
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the  trast,  and  no  other  contingent  provision  made,  it  would  fall  within 
the  case  of  the  Baptist  Association  v.  Hart's  Executors. 

The  subsequent  provisions  in  the  will  must  remove  all  difficulty  on 
this  ground.  If  the  first  mode  pointed  out  by  the  testator 
for  carrying  into  execution  his  will  and  intention,  *  with  re-  [  *  115  ] 
spect  to  this  fund,  cannot  legally  take  effect^tmust  be  re- 
jected, and  the  will  stand  as  if  it  had  nev^MHp  inserted ;  and  the 
devise  would  then  be  to  a  corporation,  to  be  created  by  the  legisla- 
toie,  composed  of  the  several  officers  designated  in  the  will  as  trustees, 
to  take  the  estate  and  execute  the  trust. 

And  what  objection  can  there  be  to  this  as  a  valid  executory  de- 
yise,  which  is  such  a  disposition  of  lands,  that  thereby  no  estate  vests 
at  the  death  of  the  devisor,  but  only  on  some  future  contingency? 
By  an  executory  devise,  a  freehold  may  be  made  to  commence  in 
ftUuro,  and  needs  no  particular  estates  to  support  it  The  future 
estate  is  to  arise  upon  some  specified  contingency,  and  the  fee-simple 
is  left  to  descend  to  the  heir  at.  law  until  such  contingency  happens. 
A  common  case  put  in  the  books  to  illustrate  the  rule  is :  if  one  de- 
vises land  to  a  feme  sole  and  her  heirs  upon  her  mamage.  This  would 
be  a  freehold  commencing  in  futuroy  without  any  particular  estate  to 
support  it,  and  would  be  void  in  a  deed,  though  good  by  executory 
devise,  2  Black.  Com.  175.  This  contingisncy  must  happen  within 
a  reasonable  time,  and  the  utmost  length  of  time  the  law  allows  for 
this  is,  that  of  a  life  or  lives  in  being  and  twenty-one  years  afterwards. 
The  devise  in  this  case  does  not  purport  to  be  a  present  devise  to  a 
corporation  not  in  being,  but  a  devise  to  take  effect  in  Juktro  upon 
the  corporation  being  created.  The  contingency  was  not  too  remote. 
The  incorporation  was  to  be  procured,  according  to  the  directions  in 
the  will,  as  soon  as  possible,  on  its  being  a.scertained  that  the  trust 
could  not  legally  be  carried  into  eflfect  in  the  mode  first  designated  by 
the  testator.  It  is  a  devise  to  take  effect  upon  condition  that  the  leg- 
islature should  pass  a  law  incorporating  the  trustees  named  in  the 
will.  Every  executory  devise  is  upon  some  condition  or  contingency, 
and  takes  effect  only  upon  the  happening  of  such  contingency  or  the 
performance  of  such  condition.  As  in  the  case  put  of  a  devise  to  a 
f^me  sole  upon  her  marriage.  The  devise  depends  on  the  condition 
of  her  afterwards  marrying. 

The  doctrine  sanctioned  by  the  court  in  Porter's  case,  1  Coke's 
Bep.  24,  admits  the  validity  of  a  devise  to  a  future  incor- 
poration.   *  In  answer  to  the  argument  that  the  devise  of  a  [  *  116  ] 
charitable  use  was  void  under  the  statute  23  Hen.  VIIL  it  was 
said  that,  admitting  this,  yet  the  condition  "^^s  not  void  in  that  case. 
For  the  testator  devised  that  his  wife  shall  have  his  lands  and  tene- 
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ments  upon  condition  that  she,  by  the  advice  of  learned  counsel,  in 
convenient  time  after  his  death,  shall  assure  aU  his  land»  and  tene- 
ments for  the  maintenance  and  continuance  of  the  said  free  school^ 
and  alms  men  and  alms  women  forever.  So  that  although  the  said 
uses  were  prohibited  by  the  statute,  yet  the  testator  hath  devised,  that 
counsel  learned  should  advise,  how  the  said  lands  and  tenements 
should  be  assured,  for  the  uses  aforesaid,  and  that  may  be  advised 
lawfully,  namely:  To  make  a  corporation  of  them  by  the  king's  letters- 
patent,  and  afterwards,  by  license,  to  assure  the  lands  and  tenements 
to  them.  So  if  a  man  devise  that  his  executors  shall^  by  the  advice 
of  learned  counsel,  convey  his  lands  to  any  corporation,  spiritual  or 
temporal,  this  is  not  against  any  act  of  parliament,  because  it  may 
lawfully  be  done  by  license,  &c.,  and  so  doubtless  was  the  intent  of 
the  testator,  for  he  would  have  the  lands  assured  for  the  maintenance 
of  the  free  school,  and  poor,  forever,  which  cannot  be  done  without 
incorporation  and  license,  as  aforesaid ;  so  the  condition  is  not  against 
law :  quod  fuU  concessum  per  curiam. 

The  devise  in  that  case  could  not  take  effect  without  the  in- 
corporation. This  was  the  condition  upon  which  its  validity  de- 
pended. And  the  incorporation  was  to'  be  procured  after  the  death 
of  the  testator.  The  devise  then,  as  also  in  the  case  now  before  the 
court,  does  not  purport  to  be  a  present  devise,  but  to  take  effect  upon 
some  future  event.  And  this  distinguishes  the  present  case  from  that 
of  the  Baptist  Association  v.  Hart's  Elxecutors,  in  another  important 
circumstance.  There  it  was  a  present  devise,  here  it  is  a  friture  de- 
vise. A  devise  to  the  first  son  of  A,  he  having  no  son  at  that  time, 
is  void ;  because  it  is  by  way  of  a  present  devise,  and  the  devise  is 
not  in  esse.  But  a  devise  to  the  first  son  of  A,  when  he  shall  have 
one,  is  good ;  for  that  is  only  a  future  devise,  and  valid  as  an  executory 
devise.    1  Salk.  226,  229. 

The  cases  in  the  books  are  very  strong  to  show  that,  for  the  pur- 
pose of  carrying  into  effect  the  intention  of  the  testator, 
[  *  117  ]  *  any  mode  pointed  out  by  him  will  be  sanctioned,  if  con- 
sistent with  the  rules  of  law,  although  some  may  faU.  In 
Thellusson  v.  Woodford,  4  Ves.  Jr.  325,  Buller,  Justice,  sitting  with 
the  lord  chancellor,  refers  to,  and  adopts  with  approbation,  the  rule 
laid  down  by  Lord  Talbot  in  Hopkins  v.  Hopkins,  1  Atk.  581 ;  that 
in  such  cases,  (on  vdlls,)  the  method  of  the  courts  is,  not  to  set 
aside  the  intent  because  it  cannot  take  effect  so  fully  as  the  testator 
desired,  but  to  let  it  work  as  far  as  it  can.  Most  executory  devises, 
he  says,  are  without  any  freehold  to  support  them ;  the  number  of 
contingencies  is  not  material,  if  they  are  to  happen  within  the  limits 
allowed  by  law.     That  it  was  never  held  that  executory  devises  are 
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to  be  governed  by  the  rules  of  law,  as  to  common-law  conveyances. 
The  only  question  is,  whether  the  contingencies  are  to  happen  within 
a  reasonable  time  or  not.  The  master  of  the  rolls  in  that  case  says, 
(p.  329,)  he  knows  of  only  one  general  rule  of  construction,  equally 
for  courts  of  equity  and  courts  of  law,  applicable  to  wills.  The  in- 
tention of  the  testator  is  to  be  sought  for,  and  the  will  carried  into 
effect,  provided  it  can  be  done  consistently  with  the  rules  of  law.  And 
he  adds  another  rule,  which  has  become  an  established  rule  of  con- 
struction. That  if  the  court  can  see  a  general  intention,  consistent 
with  the  rules  of  law,  but  the  testator  has  attempted  to  carry  it  into 
effect  in  a  way  that  is  not  permitted,  the  court  is  to  give  effect  to  the 
general  intention,  though  the  particular  mode  shall  faiL  1  Peere 
Wms.  332 ;  2  Brown's  Ch.  61. 

The  language  of  Lord  Mansfield  in  the  case  of  Chapman  v.  Brown, 
3  Burr.  1634,  is  very  strong  to  show  how  far  courts  will  go  to  carry 
into  effect  the  intention  of  the  testator.  To  attain  the  intent,  he  says, 
words  of  limitation  shall  operate  as  words  of  purchase ;  implication 
shall  supply  verbal  omissions.  The  letter  shall  give  way ;  every  in- 
accuracy of  grammar,  every  impropriety  of  terms,  shall  be  corrected 
by  the  general  meaning,  if  that  be  dear  and  manifest 

In  Bartlet  v.  King,  12  Mass.  Rep.  543,  the  supreme  judicial  court 
of  Massachusetts  adopt  the  rule  laid  down  in  Thellusson  v»  Wood- 
ford, that  the  court  is  bound  to  carry  the  wiU  into  effect  if 
they  can  see  a  general  intention  consistent  *  with  the  rules  [  *  118  ] 
of  law,  even  if  the  particular  mode  or  manner  pointed  out 
by  the  testator  is  illegaL  And  the  court  refer  with  approbation  to 
what  is  laid  down  by  Powell  in  his  Treatise  on  Devises,  421,  that  a 
devi^  is  never  construed  absolutely  void  for  uncertainty,  but  firom 
necessity:  if  it  be  possible  to  reduce  it  to  certainty  it  is  good.  So 
also  in  Finlay  v.  Riddle,  3  Binn.  Rep.  162,  in  the  supreme  court  of 
Pennsylvania,  the  role  is  recognized,  that  the  general  intent  must  be 
carried  into  effect,  even  if  it  is  at  the  expense  of  the  particular  intent. 

A  rule  so  reasonable  and  just  in  itself^  and  in  such  perfect  harmony 
with  the  whole  doctrine  of  the  law  in  relation  to  the  construction  of 
wills,  cannot  but  receive  the  approbation  and  sanction  of  all  courts 
of  justice ;  and  a  stronger  case  calling  for  the  application  of  that  rule 
can  scarcely  be  imagined  than  the  one  now  before  the  court  The 
general  intent  of  the  testator,  that  this  fund  should  be  applied  to  the 
maintenance  and  support  of  aged,  decrepid,  and  worn  out  sailors, 
cannot  be  nustaken.  And  he  seems  to  have  anticipated  that  some 
difficulty  might  arise,  about  its  being  legally  done  in  the  particular 
mode  pointed  out  by  him.  And  to  guard  against  a  failure  of  his 
purpose  on  tliat  account,  he  directs  application  to  be  made  to  the  leg- 
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islature  for  an  incorporation,  to  take  and  execute  the  trast  according 
to  his  will ;  declaring  his  wiU  and  intention  to  be,  that  his  estate 
should  at  all  events  be  applied  to  the  uses  and  purposes  aforesaid; 
and  desiring  all  courts  of  law  and  equity  so  to  construe  his  wiU,  as 
to  have  his  estate  applied  to  such  uses.  And  to  make  it  still  more 
secure,  if  possible,  he  finally  directs  that  his  wiU  should  in  no  case, 
for  want  of  legal  form  or  otherwise,  be  so  construed,  as  that  his  re- 
lations, or  any  other  persons,  should  heir,  possess,  or  enjoy  his  prop- 
erty, except  in  the  manner  and  for  the  uses  specified  in  his  wilL 
The  will  looks  therefore  to  three  altematiyes : — 

1.  That  the  officers  named  in  the  will  as  trustees,  should  take  the 
estate  and  execute  the  trust 

2.  K  that  could  hot  legally  be  done,  then  he  directs  his  trustees  to 
procure  an  act  of  incorporation,  and  vests  the  estate  in  it  for  the 

purpose  of  executing  the  trust 
[  *  119  ]      *  3.  If  both  these  should  fail,  his  heirs,  or  whosoever  should 

possess  and  enjoy  the  property,  are  charged  with  the  trust 
That  this  trust  is  fastened  upon  the  land,  cannot  admit  of  a  doubt 
Wherever  a  person  by  will  gives  property,  and  points  out  the  object, 
the  property,  and  the  way  in  which  it  shall  go,  a  trust  is  created,  un- 
less he  shows  clearly  that  his  desire  expressed  is  to  be  controlled  by  the 
trustee,  and  that  he  shall  have  an  option  to  defeat  it  2  Ves.  Jr.  335. 
It  has  been  urged  by  the  demandant's  counsel,  that  these  lands 
cannot  be  charged  with  the  trust  in  the  hands  of  the  heir,  because 
the  will  directs  that  they  shaU  not  be  possessed  or  enjoyed  except  in 
the  manner  and  for  the  uses  specified.  That  the  manner  and  the  use 
must  concur,  in  order  to  charge  the  trust  on  the  land.  But  I  apprehend 
this  is  a  mistaken  application  of  the  term  manner,  as  here  used*  It 
does  not  refer  to  the  persons  who  were  to  execute  the  trust,  but  to 
the  mode  or  manner  in  which  it  was  to  be  carried  into  effect,  namely, 
by  erecting  upon  some  eligible  part  of  the  land  an  asylum,  or  marine 
hospital,  to  be  called  the  Sailor's  Snug  Harbor.  And  the  uses  were 
^  for  the  purpose  of  maintaining  and  supporting  aged,  decrepid,  and 
worn  out  sailors."  Whoever,  therefore,  takes  the  land,  takes  it 
charged  with  these  uses,  or  trusts,  which  are  to  be  executed  in  the 
manner  above  mentioned.  And,  if  so,  there  can  be  no  objection  to 
the  act  of  incorporation,  and  the  vesting  the  title  therein  declared* 
It  does  not  interfere  with  any  vested  rights  in  the  heir.  He  has  no 
beneficial  interest  in  the  land.  And  the  law  only  transfers  the  exe- 
cution of  the  trust  firom  him  to  the  corporation,  and  thereby  carrying 
into  effect  the  clear  and  manifest  intention  of  the  testator.  But  being 
of  opinion  that  the  legal  estate  passed  under  the  will,  I  have  not 
deemed  it  necessary  to  pursue  the  question  of  trust,  and  have  simply 
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fefeired  to  it  as  being  embraced  in  the  point  submitted  to  this 
oonrt 

If  this  is  to  be  considered  a  devise  to  a  corporation,  it  will  not 
come  within  the  prohibitions  in  the  statute  of  wills ;  1  Revised  Laws, 
364.  For  this  act  of  incorporation  is,  pro  tantOy  a  repeal  of  that 
statute. 

Taking  this  devise,  therefore,  in  either  of  the  points  of 
/lew  •  in  which  it  has  been  considered,  the  answer  to  the  [  *  120  J 
question  put  must  be  that  it  is  v&did,  so  as  to  devest  the  heir 
of  his  legal  estate,  or  at  all  events,  to  affect  the  lands  in  his  hands 
with  the  trust  declared  in  the  wilL 

If  this  view  of  the  devise  in  the  wiU  of  Robert  Richard  Randal} 
oe  correct,  it  puts  an  end  to  the  right  and  claim  of  the  demandant, 
and  might  render  it  unnecessary  to  examine  the  other  points  whicL 
have  been  certified  to  this  court  had  the  questions  come  up  on  h 
special  verdict  or  bill  of  exceptions.  But  coming  up  on  a  certificate 
of  a  division  of  opinion,  it  has  been  the  usual  course  of  this  court  to 
express  an  opinion  upon  all  the  points. 

It  is  not,  however,  deemed  necessary  to  go  into  a  very  extended 
examination  of  the  other  questions,  as  the  opinion  of  the  court  upon 
the  one  already  considered,  is  conclusive  against  the  right  of  recovery 
in  this  addon. 

2.  The  second  general  question  is,  whether  John  Inglis,  the  de- 
mandant, was  or  was  not  capable  of  taking  lands  in  the  State  of 
New  York  by  descent 

This  question  is  presented  under  several  aspects,  for  the  purpose  of 
meeting  what  at  present,  firom  the  evidence,  appears  a  little  uncertain 
as  to  the  time  of  the  birth  of  John  Inglis.  This  question,  as  here 
presented,  does  not  caU  upon  the  court  for  an  opinion  upon  the  broad 
doctrine  of  allegiance  and  the  right  of  expatriation  under  a  settled 
and  unchanged  state  of  society  and  government.  But  to  decide 
what  are  the  rights  of  the  individuals  composing  that  society,  and 
living  under  the  protection  of  that  government  when  a  revolution 
occurs,  a  dismemberment  takes  place,  new  governments  are  formed, 
and  new  relations  between  the  government  and  the  people  are  estab* 
lished. 

If  John  Inglis,  according  to  the  first  supposition  under  this  point, 
was  born  before  the  4th  of  July,  1776,  he  is  an  alien,  unless  his  re« 
maining  in  New  York  during  the  war  changed  his  character,  and 
made  him  an  American  citizen.  It  is  universally  admitted,  both  in 
the  English  courts  and  in  those  of  our  own  country,  that  all  persons 
born  within  the  colonies  of  North  America,  whilst  subject  to  the 
crown  of  Great  Britain,  were  natural-born  British  subjects,  and  it 
VOL.  VIII.  27 
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[  •  121  ]  *  must  necessarily  foUo w  that  that  character  was  changed 
by  the  separation  of  the  colonies  from  the  parent  state,  and 
the  acknowledgment  of  their  independence. 

The  rule  as  to  the  point  of  time  at  which  the  American  ante  naii 
ceased  to  be  British  subjects,  differs  in  this  country  and  in  England, 
as  established  by  the  courts  of  justice  in  the  respective  countries. 
The  English  rule  is,  to  take  the  date  of  the  treaty  of  peace  in  1783 ;  ^ 
our  rule  is,  to  take  the  date  of  the  declaration  of  independence; 
and,  in  the  application  of  the  rule  to  different  cases,  some  difference 
in  opinion  may  arise.  The  settled  doctrine  of  this  country  is,  that  a 
person  born  here,  who  left  the  country  before  the  declaration  of  inde- 
pendence, and  never  returned  here,  became  thereby  an  alien,  and  inca- 
pable of  taking  lands  subsequently  by  descent  in  this  country.  The 
right  to  inherit  depends  upon  the  existing  state  of  allegiance  at  the 
time  of  descent  cast.  The  descent  cast  in  this  case  being  long  after 
the  treaty  of  peace,  the  difficulty  which  has  arisen  in  some  cases 
where  the  title  was  acquired  between  the  declaration  of  independence 
and  the  treaty  of  peace,  does  not  arise  here.  Primdfacie^  and  as  a 
general  rule,  the  character  in  which  the  American  aaUe  nati  are  to  be 
considered,  will  depend  upon,  and  be  determined  by,  the  situation  of 
the  party,  and  the  election  made  at  the  date  of  the  declaration  of 
independence,  according  to  our  rule ;  or  the  treaty  of  peace  according 
to  the  British  rule.  But  this  general  rule  must  necessarily  be  con- 
trolled by  special  circumstances  attending  particular  cases.  And  if 
the  right  of  election  is  at  all  admitted,  it  must  be  determined,  in  most 
cases,  by  what  took  place  during  the  struggle,  and  between  the  dec- 
laration of  independence  and  the  treaty  of  peace.  To  say  that  the 
election  must  have  been  made  before  or  immediately  at  the  declara- 
tion of  independence,  would  render  the  right  nugatory. 

The  doctrine  of  perpetual  allegiance  is  not  applied  by  the  British 
courts  to  the  American  mUe  nati.  This  is  fully  shown  by  the  late 
case  of  Doe  v.  Acklam,  2  Barn.  &  Cresw.  779.  Chief  Justice 
Abbott,  says :  "James  Ludlow,  tne  father  of  Frances  May,  the  lessor 
of  the  plaintiff,  was  undoubtedly  bom '  a  subject  of  Grreat 
[  •  122  ]  Britain.  He  was  born  in  a  part  of  *  America  which  was 
at  the  time  of  his  birth  a  British  colony,  and  parcel  of  the 
dominions  of  the  crown  of  Great  Britain ;  but,  upon  the  fact  found, 
we  are  of  opinion  that  he  was  not  a  subject  of  the  crown  of  Ghreat 
Britain  at  the  time  of  the  birth  of  his  daughter.  She  was  bom  after 
the  independence  of  the  colonies  was  recognized  by  the  crown  of 
Grreat  Britain,  after  the  colonies  had  become  United  States,  and  their 
inhabitants  generally  citizens  of  those  States.     And  her  father,  oy 

^  8  Stats,  at  Large,  80. 


JANUARY  TERM,   1880.  815 

Inglis  v.  Trustees  of  the  Sailor's  Snug  Harbor.    3  P. 

his  continued  residence  in  those  States,  manifestly  became  a  citizen 
of  them."  He  considered  the  treaty  of  peace  as  a  release  from  their 
allegiance,  of  all  British  subjects  who  remained  there.  A  declaration, 
says  he,  that  a  State  shall  be  free,  sovereign,  and  independent,  is  a 
declaration  that  the  people  composing  the  State  shall  no  longer  be 
considered  as  subjects  of  the  sovereign  by  whom  such  a  declaration 
is  made.  And  this  court,  In  the  case  of  Blight's  Lessee  v.  Rochester, 
7  W,  644,  adopted  the  same  rule  with  respect  to  the  right  of  British 
subjects  here.  That,  although  bom  before  the  Revolution,  they  are 
equally  incapable  with  those  bom  subsequent  to  that  event  of  inherit- 
ing or  transmitting  the  inheritance  of  lands  in  this  country.  The 
British  doctrine,  therefore,  is,  that  the  American  cmte  nati^  by  remain- 
ing in  America  after  the  treaty  of  peace,  lost  their  character  of  Brit-' 
ish  subjects.  And  our  doctrine  is,  that,  by  withdrawing  from  this 
country  and  adhering  to  the  British  government,  they  lost,  or  perhaps 
more  properly  speaking,  never  acquired  the  charaxster  of  American 
citizens. 

This  right  of  election  must  necessarily  exist  in  all  revolutions  like 
ours,  and  is  so  well  established  by  adjudged  cases,  that  it  is  entirely 
unnecessary  to  enter  into  an  examination  of  the  authorities.  The 
only  difficulty  that  can  arise,  is  to  determine  the  time  when  the  elec- 
tion should  have  been  made.  Vattel,  B.  1,  c.  3,  s.  33.  1  Dall.  58 ; 
2  Dall.  234 ;  20  Johns.  332 ;  2  Mass.  179,  236, 244,  n. ;  2  Pickering, 
394 ;  2  Kent's  Com.  49. 

I  am  not  aware  of  any  case  in  the  American  courts  where  this 
right  of  election  has  been  denied,  except  that  of  Ainsley  v.  Martin, 
9  Mass.  454.  Chief  Justice  Parsons  does  there  seem  to 
recognize  and  apply  the  doctrine  of  perpetual  *  allegiance  [  *  123  ] 
in  its  fullest  extent.  He  there  declares  that  a  person  born 
in  Massachusetts,  and  who,  before  the  4th  of  July,  1776,  withdrew 
into  the  British  dominions,  and  never  since  returned  into  the  United 
States  was  not  an  alien,  that  his  allegiance  to  the  king  of  Great 
Britain  was  founded  on  his  birth  within  his  dominions,  and  that  that 
allegiance  accrued  io  the  commonwealth  of  Massachusetts,  as  his 
lawful  successor.  But  he  adds,  what  may  take  the  present  case  even 
out  of  his  rule  :  "  It  not  being  alleged,"  says  he,  "  that  the  demand- 
ant has  been  expatriated  by  virtue  of  any  statute  or  any  judgment 
of  law."  But  the  doctrine  laid  down  in  this  case  is  certainly  not 
that  which  prevailed  in  the  supreme  judicial  court  of  Massachusetts 
both  before  and  since  that  decision,  as  will  appear  by  the  cases  above 
referred  to  of  Gardner  v.  Ward,  2  Mass.  244,  n.,  and  Kilham  v. 
Ward,  2  Mass.  236,  and  of  George  Phipps,  2  Pickering,  394,  n. 

John  Inglis,  if  born  before  the  declaration  of  independence,  must 
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have  been  very  young  at  that  time,  and  incapable  of  making  an  elec- 
tion for  himself;  but  he  most,  after  such  a  lapse  of  time,  be  taken  to 
have  adopted  and  ratified  the  choice  made  for  him  by  his  father,  and 
still  to  retain  the  character  of  a  British  subject,  and  never  to  have 
become  an  American  citizen,  if  his  father  was  so  to  be  considered. 
He  was  taken  from  this  country  by  his  father  before  the  treaty  of 
peace,  and  has  continued  ever  since  to*  reside  vidthin  the  British 
dominions  without  signifying  any  dissent  to  the  election  made  for 
him ;  and  this  ratification,  as  to  all  his  rights,  must  relate  back,  and 
have  the  same  effect  and  operatioui  as  if  the  election  had  been  made 
by  himself  at  that  time. 

How  then  is  his  father  Charles  Inglis  to  be  considered?  Was  he' 
an  American  citizen  ?  He  was  here  at  the  time  of  the  declaration  of 
independence,  and  primd  facie  may  be  deemed  to  have  become  thereby 
an  American  citizen.  But  this  primd  facie  presumption  may  b^ 
rebutted ;  otherwise,  there  is  no  force  or  meaning  in  the  right  of  elec- 
tion. It  surely  cannot  be  said,  that  nothing  short  of  actually  remov* 
ing  from  the  country  before  the  declaration  of  independence  will  be 
received  as  evidence  of  the  election ;  and  every  act  that  could 
[  *  124  ]  be  done  to  signify  the  choice  that  had  been  made,  *  except 
actually  withdrawing  from  the  country,  was  done  by  Charles 
Inglis.  He  resided  in  the  city  of  New  York  at  the  declaration  of 
independence,  and  remained  there  until  he  removed  to  England,  a 
short  time  before  the  evacuation  of  the  city  by  the  British  in  Novem* 
ber,  1783 ;  New  York  during  the  whole  of  that  time,  except  from  July 
to  September,  1776,  being  in  possession,  and  under  the  government 
and  control  of  the  British,  he  taking  a  part  and  acting  with  the 
British ;  and  was,  according  to  the  strong  language  of  the  witness,  as 
muoh  a  royalist  as  he  himself  was,  and  that  no  man  could  be  more 
so.  Was  Charles  Inglis,  under  these  circumstances,  to  be  considered 
an  American  citizen  ?  If  being  here  at  the  declaration  of  indepen* 
dence  necessarily  made  him  such,  under  all  possible  circumstances,  he 
was  an  American  citizen.  But  I  apprehend  this  would  be  carrying 
the  rule  to  an  extent  that  never  can  be  sanctioned  in  a  court  of  jus* 
tice,  and  would  certainly  be  going  beyond  any  case  as  yet  decided. 

The  facts  disclosed  in  this  case,  then,  lead  irresistibly  to-  the  con* 
elusion  that  it  was  the  fixed  determination  of  Charles  Inglis,  the 
father,  at  the  declaration  of  independence,  to  adhere  to  his  native 
allegiance.  And  John  Inglis,  the  son,  must  be  deemed  to  have 
followed  the  condition  of  his  father,  and  the  character  of  a  British 
subject  attached  to  and  fastened  on  him  also,  which  he  has  never 
attempted  to  throw  off  by  any  act  disaffirming  the  choice  made  for 
him  by  his  father. 


JANUARY  TERM,   1880.  817 

Inglis  V.  Trustees  of  the  Sailor's  Snog  Harbor.    8  P. 

The  case  of  jyTIlvaiiie  v.  Coxe's  Lessee^  4  C.  211,  which  has 
been  relied  upon,  will  not  reach  this  case.  The  conrt  in  that  case 
recognized  fully  the  right  of  election,  but  considered  that  Mr.  Coxe 
had  lost  that  right  by  remaining  in  the  State  of  New  Jersey,  not  only 
after  she  had  declared  herself  a  sovereign  State,  but  after  she  had 
passed  laws  by  which  she  pronounced  him  to  be  a  member  of,  and 
in  allegiance  to  the  new  government;  that,  by  the  act  of  the  4th  of 
October,  1776,  he  became  a  member  ot  the  new  society,  entitled  to 
the  protection  of  its  government  He  continued  to  reside  in  New 
Jersey  after  the  passage  of  this  law,  and  until  some  time  in  the  year 
1777,  thereby  making  his  election  to  become  a  memb^  of  the  new 
•government;  and  the  doctrine  of  allegiance  became  appUca- 
ble  to  his  case,  which  rests  on  the  *  ground  of  a  mutual  [  *  125  ] 
compact  between  the  government  and  the  citizen  or  subject, 
which  it  is  said  cannot  be  dissolved  by  either  party  without  the  con- 
currence of  the  other.  It  is  the  tie  which  binds  the  governed  to  their 
government,  in  return  for  the  protection  which  the  government  affords 
them.  New  Jersey,  in  October,  1776,  was  in  a  condition  to  extend 
that  protection,  which  Coxe  tacitly  accepted  by  remaining  there. 
But  tiiat  was  not  the  situation  of  the  city  of  New  York ;  it  was  in 
the  possession  of  the  British.  The  government  of  the  State  of  New 
York  did  not  extend  to  it  in  point  of  fact. 

The  resolutions  of  the  convention  of  New  York  of  the  16tii  of  July, 
1776,  have  been  relied  upon  as  asserting  a  claim  to  the  allegiance  of 
all  persons  residing  v(rithin  the  State.  But  it  may  weU  be  doubted 
whether  these  resolutions  reached  the  case  of  Charles  Inglis.  The 
language  is,  <<that  all  persons  abiding  within  the  State  of  New  York, 
and  deriving  protection  firom  the  laws  of  the  same,  owe  allegiance 
to  the  said  laws,  and  are  members  of  the  State.''  Charles  Inglis 
was  not,  within  the  reasonable  interpretation  of  this  resolution,  abid- 
ing in  the  State  and  owing  protection  to  the  laws  of  the  same.  He 
was  within  the  British  lines,  and  under  the  protection  of  the  British 
army,  manifesting  a  full  determination  to  continue  a  British  subject. 
But  if  it  should  be  admitted  that  the  State  of  New  York  had  a  right 
to  claim  the  allegiance  of  Charles  Inglis,  and  did  assort  that  right  by 
the  resolution  referred  to,  still,  the  case  of  M'llvaine  v.  Coxe  does  not 
apply. 

It  cannot,  I  presume,  be  denied,  but  that  allegiance  may  be  dis- 
solved by  the  mutual  consent  of  the  government  and  its  citizens  or 
subjects.  The  government  may  release  the  governed  from  their 
allegiance.  This  is  even  the  British  doctrine,  in  the  case  of  Doe  v. 
Acklam,  before  referred  to.  The  act  of  attainder  passed  by  the 
egislature  of  the  State  of  New  York,  by  which  Charles  Inglis  is 

27* 
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declared  to  be  forever  banished  from  ihe  State,  and  adjudged  guilly 
of  treason  if  ever  afterwards  he  should  be  found  there,  must  be  con- 
sidered a  release  of  his  allegiance,  if  ever  he  owed  any  to  the  State. 

1  Greenleaf 's  Ed.  K  N.  Y.  26. 
[  •  126  ]      •  From  the  view  of  the  general  question  referred  to  in  this 

court,  the  answers  to  the  specific  inquiries  wiU,  in  my  judg- 
ment, be  as  foUow :  — 

1.  If  the  demandant  was  bom  before  the  4th  of  July,  1776,  he  was 
born  a  British  subject ;  and  no  subsequent  act  on  his  part,  or  on '  the 
part  of  the  State  of  New  York,  has  occurred  to  change  that  character; 
he  of  course  continued  an  alien,  and  disabled  from  taking  the  land  in 
question  by  inheritance. 

2.  If  born  after  the  4th  of  July,  1776,  and  before  the  15th  of  Sep- 
tember of  the  same  year,  when  the  British  took  possession  of  New 
York,  his  infancy  incapacitated  him  from  making  any  election  for 
himself,  and  his  election  and  character  followed  that  of  his  father, 
subject  to  the  right  of  disaffirmance  in  a  reasonable  time  after  the 
termination  of  his  minority;  which  never  having  been  done,  he 
remains  a  British  subject,  and  disabled  from  inheriting  the  land  in 
question. 

3.  If  born  after  the  British  took  possession  of  New  York,  and 
before  the  evacuation  on  the  25th  of  November,  1783,  he  was,  under 
the  circumstances  stated  in  the  case,  born  a  British  subject,  under  the 
protection  of  the  British  government,  and  not  under  that  of  the  State 
of  New  York,  and  of  course  owing  no  allegiance  to  the  State  of  New 
York.  And  even  if  the  resolutions  of  the  convention  of  the  16th  of 
July,  1776  should  be  considered  as  asserting  a  rightful  claim  to  the 
allegiance  of  the  demandant  and  his  father,  this  claim  was  revoked 
by  the  act  of  1779,  and  would  be  deemed  a  release  and  discharge  of 
such  allegiance,  on  the  part  of  the  State,  and  which  having  been 
impliedly  assented  to,  by  the  demandant,  by  withdrawing  with  his 
father  from  the  State  of  New  York  to  the  British  dominions,  and 
remaining  there  ever  since,  worked  a  voluntary  dissolution,  by  the 
assent  of  the  government  and  the  demandant,  of  whatever  allegiance 
antecedentiy  existed,  and  the  demandant  at  the  time  of  the  descent 
cast  was  an  alien,  and  incapable  of  taking  lands  in  New  York  by 
mheritance. 

4.  When  Charles  Inglis,  the  father,  and  John  Inglis,  his  son,  with- 
drew from  New  York  to  the  British  dominions,  they  had  the  right  of 

electing  to  become  and  remain  British  subjects.  And  if  the 
[  *  127  ]  grand  assize  shall  find,  that  in  point  of  *  fact  they  had  made 

such  election,  then  the  demandant  at  the  time  of  the  descent 
cast  was  an  alien,  and  could  not  inherit  real  estate  in  New  York. 
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3.  The  next  question  is,  whether  the  will  of  Catherine  Brewerton 
was  silfficient  to  pass  her  right  and  interest  in  the  premises  in  ques- 
tion, so  as  to  defeat  the  demandant  in  any  respect ;  the  premises 
being,  at  the  date  of  the  will  and  ever  since,  held  adversely  by  the 
tenants  in  the  suit 

Mrs.  Brewerton  was  the  sister  of  Robert  Richard  Randall,  and  if 
the  devise  in  his  will  is  void  and  cannot  take  effect,  she,  as  one  of 
his  heirs  at  law,  would  be  entitled  to  a  moiety  of  the  lands  in  ques- 
tion. She  died  in  the  year  1815,  having  shortly  before  made  her  last 
will  and  testament,  duly  executed  and  attested  to  pass  real  estate. 
By  this  will,  she  devised  and  bequeathed  all  her  real  and  personal 
estate,  .whatsoever  and  wheresoever,  in  law  and  equity,  in  possession, 
reversion,  remainder,  or  expectancy,  (except  some  specific  legacies,) 
unto  her  executors,  upon  certain  trusts  therein  mentioned.  If  this 
will  was  therefore  operative,  so  as  to  pass  her  right  to  her  brother's 
estate,  it  will  defeat  the  demandant's  right  to  recover,  as  to  one 
moiety  of  the  premises  in  question. 

The  objection  taken  to  the  operation  of  this  will  is,  that  the  prem- 
ises were,  at  the  date  thereof,  and  ever  since  have  been,  held 
adversely  by  the  tenants  in  the  suit. 

The  validity  of  this  objection  must  depend  upon  the  construction 
of  the  statute  of  wills  in  the  State  of  New  York.  Bv  that  statute, 
(1  N.  Y.  Rev.  Laws,  364,  §  1,)  it  is  declared,  that  any  person  having 
any  estate  of  inheritance,  either  in  severalty,  in  coparcenary,  or  in 
common,  in  any  lands,  tenements,  or  hereditaments,  may,  at  his  own 
free  will  and  pleasure,  give  or  devise  the  same,  or  any  of  them,  or 
any  rent  or  profit  out  of  the  same  or  out  of  any  part  thereof,  to  any 
person  or  persons,  (except  bodies  public  and  corporate,)  by  his  last 
will  and  testament,  or  any  other  act  by  him  lawfully  executed. 

This  being  a  question  depending  upon  the  construction  of  a  state 
statute,  with  respect  to  the  title  to  real  property,  it  has  been 
the  uniform  course  of  this  court  to  apply  the  *  same  rule  [  *  128  ] 
that  we  find  applied  by  the  state  tribunals  in  like  cases. 
1  P.  371.  This  statute,  upon  the  point  now  under  consideration,  has 
received  a  construction  by  the  supreme  court  of  the  State  of  New 
York,  in  the  case  of  Jackson  v.  Varick,  7  Cowen,  238.  The  question 
arose  upon  the  validity  of  a  devise  in  the  will  of  Medcef  Eden  the 
younger.  The  objection  was,  that  at  the  time  of  the  devise  and  of 
the  death  of  the  testator,  the  premises  in  question  were,  and  had 
been,  for  several  years  before,  in  the  adverse  possession  of  the  de- 
fendant, and  that  he  and  those  under  whom  he  claimed  entered  orig- 
inally without  the  consent  of  the  devisor,  or  any  one  from  whom  he 
claimed.     The  court  say,  the  facts  present  the  question  whether  the 
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owner  in  fee  can  devise  lands  which,  at  the  time  of  the  devise  and 
his  death,  is  in  the  adverse  possession  of  another.  That  is,  whether 
a  person,  having  a  right  of  entry  in  fee-simple,  shall  be  said  to  have 
an  estate  of  inheritance  in  lands,  tenements,  or  hereditaments,  in  the 
language  of  onr  statute  of  wills. 

It  is  unnecessary  to  pursue  the  course  of  reasoning  which  con- 
ducted the  court  to  the  conclusion  to  which  it  came.  The  result  of 
the  opinion  was,  that,  under  the  comprehensive  words  used  in  the 
act,  a  right  of  entry,  as  well  €is  an  estate  in  the  actual  seisin  and 
possession  of  the  devisor,  was  devisable ;  and  that  an  estate  that 
would  descend  to  the  heir  is  transmissible  equally  by  wilL  The 
judge  who  delivered  the  opinion  adverted  to  some  cases  that  had 
arisen  in  the  same  court,  wherein  a  contrary  doctrine  would  seem  to 
have  been  recognized,  but  came  to  the  conclusion  that  no  decision 
had  been  made  upon  the  point. 

In  the  case  of  WilJses  v.  Lion,  2  Ck)wen,  355,  decided  in  the  court 
of  errors  in  New  York,  one  of  the  points  relied  upon  by  the  counsel 
for  the  plaintiff  in  error  was,  that  this  same  will  of  Medcef  Edei|  the 
younger  was  inoperative,  as  to  the  premises  then  in  question ;  they 
being  lands  of  which  he  was  not  seised  at  the  time  of  his  death.  I 
do  not  find  that  any  direct  opinion  was  given  upon  this  point ;  but^ 
the  objection  must  have  been  overruled,  or  the  court  could  not  have 
come  to  the  conclusion  it  did. 

It  is  said,  however,  by  the  demandant's  counsel,  that 
[  *  129  ]  these  *  cases  do  not  apply  to  the  one  now  before  the  court, 
but  only  such  estate  as  would  descend  to  the  heir  of  the 
devisor,  and  that  the  premises  in  question  here  would  not  descend  to 
the  heirs  of  Mrs.  Brewerton,  for  want  of  actual  seisin.  According 
to  the  rule  laid  down  in  Watkins  on  Descents,  23,  that,  where  the 
ancestor  takes  by  purchase,  he  may  be  capable  of  transmitting  the 
property  so  taken  to  his  own  heirs,  without  any  actual  possession  in 
himself;  but  if  the  ancestor  himself  takes  by  descent,  it  is  is  abso- 
lutely necessary,  in  order  to  make  him  the  stock  or  terminus  from 
whom  the  descent  should  now  run,  and  so  enable  him  to  transmit 
such  hereditaments  to  his  own  heirs,  that  he  acquire  an  actual  seisin 
of  such  as  are  corporeal,  or,  what  is  equivalent  thereto,  in  such  as  are 
incorporeal. 

It  is  very  evident,  however,  that  the  court  could  not  have  intended 
to  apply  this  rule  to  the  construction  of  the  statute  of  wills.  For 
they  say,  in  terms,  that  the  question  is,  whether  a  person  having  a 
right  of  entry  in  lands  has  an  estate  of  inheritance  devisable,  ac- 
cording to  the  provisions  of  the  statute.  But,  under  the  common 
law  rule  referred  to,  a  person  havii^  only  a  right  of  entry  would  not 
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be  accounted  an  ancestor  from  whom  the  inheritance  would  be 
derived.  2  Black.  Com.  209.  Such  a  construction  would  be  in  a 
great  measure  defeating  the  whole  operation  of  the  act 

The  demandant,  in  this  case,  states  in  his  count  that,  upon  the 
death  of  Robert  R.  Randall,  the  right  to  the  land  descended  to  Paul 
R.  Randall  and  Catherine  Brewerton,  in  moieties.  So  that,  by  his 
own  showing,  she  had  a  right  of  entry,  which,  according  to  the 
express  terms  of  the  decisions  in  Jackson  and  Varick,  was  devis- 
able. 

The  answer  to  this  question  mudt  accordingly  be,  that  the  will  of 
Catharine  Brewerton  was  suf&cient  to  pass  her  right  and  interest  in 
the  premises  in  question,  notwithstanding  the  adverse  possession  held 
by  the  tenants  in  this  suit  at  the  date  of  the  will. 

4.  The  fourth  point  stated  is,  whether  the  proceedings  against 
Paul  Richard  Randall,  as  an  absent  debtor,  passed  his  right  or 
interest  in  the  lands  in  question  to,  and  vested  the  same  in, 
•the  trustees  appointed  under  the  said  proceedings,  or  either  [  *  130  ] 
of  them,  so  as  to  defeat  the  demandant  in  any  respect. 

Paul  R.  Randall,  as  stated  in  the  case,  died  some  time  in  the  year 
1820.  He  and  his  sister,  Mrs.  Brewerton,  were  the  heirs  at  law  to 
the  estate  of  their  brother,  Robert  Richard  Randall.  If,  therefore, 
the  will  of  Mrs.  Brewerton  operated  to  pass  her  right,  Paul  R, 
Randall  would  be  entitled  to  the  other  moiety.  If  her  will  did 
not  operate,  then  he  would  be  entitled  to  the  whole  of  his  brother's 
estate. 

Jt  does  not  appear  from  the  case  that  any  objections  were  made  to 
the  regularity  of  the  proceedings  against  Paul  R.  RandaU,  under  the 
absconding  debtor  act ;  and  indeed  the  question,  as  stated  for  the 
opinioa  of  this  court,  necessarily  implies  that  no  such  objection 
existed.  The  question  is,  whether  his  right  in  the  land  passed  to 
and  became  vested  in  the  trustees  ? 

As  this  is  the  construction  of  a  state  law,  this  court  will  be  gov- 
emed  very  much  by  the  decisions  of  the  state  tribunals  in  relation 
to  it  The  question  is,  whether  a  right  of  entry  passes  under  the 
provisions  of  the  absconding  debtor  act  of  the  State  of  New  York, 
1  Rev.  Laws,  157.  By  the  1st  section  of  the  act,  the  warrant  issued 
to  the  sheriff  commands  him  to  attach  and  safely  keep  all  the  estate, 
leal  and  personal,  of  the  debtor.  The  10th  section  authorizes  the 
trustees  to  take  into  their  hands  all  the  estate  of  the  debtor,  whether 
attached  as  aforesaid,  or  afterwards  discovered  by  them ;  and  that 
the  said  trustees,  from  their  appointment,  shall  be  deemed  vested  with 
all  the  estate  of  such  debtor,  and  shall  be  capable  to, sue  for  and 
recover  the  same.    And  the  trustees  are  required  to  sell  all  the  efttate| 
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real  and  personal,  of  the  debtor,  as  shall  come  to  their  hands,  and 
execute  deeds  and  bills  of  sale,  which  shall  be  as  valid  as  if  made  by 
the  debtor  himself. 

These  are  the  only  parts  of  the  act  which  have  a  material  bearing 
upon  this  point.  And  the  first  question  that  would  seem  to  arise  is, 
whether  the  term  estate,  as  here  used,  wiU  extend  to  the  interest 
which  the  debtor  has  in  lands  held  adversely.  An  estate  in  lands, 
tenements,  and  hereditaments,  signifies  such  interest  as  a 
[  *  131  ]  person  has  therein,  and  is  the  condition  *or  circumstance  in 
which  the  owner  stands  with  regard  to  his  property.  Coke, 
^  345,  a;  2  Black.  Com.  103. 

The  language  of  the  act  is  broad  enough  to  include  a  right  of  entry ; 
and  there  can  be  no  reason  to  believe  that  such  was  not  the  intention 
of  the  legislature. 

The  doctrine  of  the  court  of  common  pleas  in  England,  in  the  case 
of  Smith  V.  Coffin,  2  H.  Black.  461,  has  a  strong  bearing  upon  this 
question.  The  language  of  this  absconding  debtor  act,  with  respect 
to  the  estate  of  the  debtor  to  which  it  shall  extend,  is  as  broad  as 
that  of  the  English  bankrupt  laws,  and  the  same  policy  is  involved 
in  the  construction.  In  the  case  referred  to,  the  court  say,  the  plain 
spirit  of  the  bankrupt  law  is,  that  every  beneficial  interest  which  the 
bankrupt  has,  shall  be  disposed  of  for  the  benefit  of  his  creditors. 
On  general  principles,  rights  of  action  are  not  assignable,  but  that  is 
a  rule  founded  on  the  policy  of  the  common  law,  which  is  averse  to 
encouraging  litigation.  But  the  policy  of  the  bankrupt  law  requires 
that  the  right  of  action  should  be  assignable,  and  transferred  to  as- 
signees, as  much  as  any  other  species  of  property.  Its  policy  is,  that 
every  right  belonging  in  any  shape  to  the  bankrupt,  should  pass  to 
the  assignees. 

The  estate  of  the  debtor,  under  the  New  York  statute,  becomes 
vested  in  the  trustees,  by  the  mere  act  and  operation  of  law,  without 
any  assignment. 

The  courts  in  New  York  have  given  a  literal  construction  to  this 
act,  whenever  it  has  come  under  consideration,  so  as  to  reach  all  the 
property  of  the  absconding  debtor.  In  the  matter  of  Smith,  an  ab- 
sconding debtor,  16  Johns.  107,  the  broad  rule  is  laid  down  that  an 
attachment  under  this  act  is  analogous  to  an  execution.  And  in  the 
case  of  Handy  v.  Dobbin,  12  Johns.  220,  when  the  proceeding  was 
tinder  another  statute,  1  Rev.  Laws,  398,  very  analogous  to  the 
one  under  consideration,  the  court  say  there  can  be  no  doubt  that 
the  constable,  under  the  attachment,  could  take  any  goods  and  chat- 
tels which  could  be  levied  on  by  execution.  The  authority  in  both 
cases  is  the  same.     And  in  Jackson  v.  Varick,  7  Cowen.  244,  it  is 
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laid  down  as  a  rule  admitting  of  no  doubt,  that  a  right  of  entry  may 
be  taken  and  sold  under  an  execution. 

•  It  is  said,  however,  that  this  right  of  entry  does  not  pass,  [  *  132  ] 
because,  by  the  10th  section  of  the  act,  it  is  declared  that 
the  deeds  given  by  the  trustees  shall  be  as  valid  as  if  made  by  the 
debtor,  and  that  the  debtor  could  not  make  a  valid  deed  of  lands  held 
at  the  time  adversely. 

This  objection  does  not  apply  to  the  case ;  the  question  does  not 
arise  upon  the  operation  of  a  deed  given  by  the  trustees.  The  point 
is,  whether  the  trustees  themselves  had  any  interest  in  these  lands ; 
not  whether  they  would  give  a  valid  deed  for  them,  before  reducing 
the  right  to  possession.  If  it  should  be  admitted  that  they  could  not, 
it  would  not  affect  the  present  question.  The  right  is  vested  in  the 
trastees  by  operation  of  law,  the  act  declaring  that  the  estate  shall  be 
deemed  vested  in  them  on  their  appointment,  and  that  they  shall 
be  capable  to  sue  for  and  recover  the  same ;  implying  thereby  that  a 
suit  may  be  necessary  to  reduce  the  estate  of  possession. 

Again,  it  is  said  that  after  such  a  lapse  of  time,  it  is  to  be  presumed 
that  all  the  debts  of  Paul  B.  Randall  have  been  paid,  and  the  trust 
of  course  satisfied ;  and  that  the  estate  thereupon  became  revested  in 
Paul  R.  Randall. 

This  objection  admits  of  several  answers.  It  does  not  appear  profH 
erly  to  arise  under  the  point  stated.  But  the  question  intended  to 
be  put  would  seem  to  be,  whether  the  right,  being  a  mere  right  of  entry, 
passed  and  became  vested  in  the  trustees.  If  it  did  so  vest,  it  could 
not  be  revested,  except  by  a  reconveyance,  or  by  operation  of  law, 
resulting  from  a  performance  of  the  trust,  by  paying  off  all  the  debts 
of  the  absent  debtor.  And  whether  these  debts  have  been  satisfied, 
is  a  proper  subject  of  inquiry  for  the  grand  assize.  There  is  not 
enough  before  this  court  to  enable  it  to  decide  that  point.  It  is  a 
question  of  fact,  and  not  of  law.  If  it  was  admitted  that  all  the 
debts  have  been  satisfied,  the  effect  of  such  satisfaction  would  be  a 
question  of  law.  The  evidence  might  probably  warrant  the  grand 
assize  in  presuming  payment ;  but  even  that  may  not  be  perfectly 
clear.  The  order  of  the  court  upon  the  trustees  to  pay  to  the  agent 
.  or  attorney  of  Paul  R.  RandaU  $5,500,  out  of  the  money 
remaining  in  their  hands,  does  not  *  purport  to  consider  this  [  *  133  ] 
sum  as  the  surplus  after  payment  of  all  the  debts.  It  was  to 
be  paid  out  of  the  moneys  remaining  in  the  hands  of  the  trustees,  there- 
by fully  implying  that  their  trust  was  not  closed.  And  if  the  fact  of 
payment  and  satisfaction  of  the  debts  is  left  at  all  doubtful,  this  court 
cannot  say,  as  matter  of  law,  that  the  interest  in  the  land  became 
revested  in  Paul  R.  Randall  It  must  depend  upon  the  finding  of 
the  grand  assize. 
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It  is  objected,  however,  that  the  defence  set  up,  and  embraced  in 
the  last  two  questions,  is  inadmissible.  That  in  a  writ  of  right,  the 
tenant  cannot,  under  the  mise  joined,  set  up  title  out  of  himself,  and 
in  a  third  person.  That  is  a  question  of  mere  right  between  the 
demandant  and  the  tenant.  And  it  has  been  supposed,  that  this  is 
the  doctrine  of  this  court  in  the  case  of  Green  v.  Liter,  8  C.  229. 
If  any  thing  that  fell  from  the  court  in  that  case  will  give  countenance 
to  such  a  doctrine,  it  is  done  away  by  the  explanation  given  by  the 
court  in  Green  v.  Watkins,  7  W.  31 ;  and  it  is  there  laid  down,  that 
the  tenant  may  give  in  evidence  the  title  of  a  third  person,  for  the 
purpose  of  disproving  the  demandant's  seisin.  That  a  writ  of  right 
does  bring  into  controversy  the  mere  right  of  the  parties  to  the  suit, 
and  if  so,  it,  by  consequence,  authorizes  either  party  to  establish  by 
evidence,  that  the  other  has  no  right  whatever  in  the  demanded  prem- 
ises ;  or  that  his  mere  right  is  inferior  to  that  set  up  against  him. 
And  this  is  the  rule  recognized  in  the  supreme  court  of  New  York. 
In  the  case  of  Ten  Eyck  v,  Waterbury,  7  Cowen,  52,  the  court  say 
that  in  a  writ  of  right,  the  mise  puts  the  seisin  in  issue,  as  the  plea 
of  not  guilty  in  ejectment  puts  in  issue  the  title,  and  that  under  the 
mise  any  thing  may  be  given  in  evidence,  except  collateral  warranty. 
The  same  rule  is  laid  down  by  the  supreme  judicial  court  of  Massa- 
chusetts, in  the  case  of  Poor  v.  Robinson,  10  Mass.  R.  131 ;  and  sucn 
appears  to  be  the  well-settled  rule  in  the  English  courts.  Booth  98, 
116, 112 ;  3  Wilson,  420 ;  2  W.  Black.  292 ;  2  Saund.  45,  f.  note,  4; 
Steams  on  Real  Actions,  227,  228,  372. 

The  answer  to  this  question  will  accordingly  be  in  the  aifirmative, 
unless  the  grand  assize  shall  find  that  the  trusts  have  been 
(  *  134  ]  fully  performed ;  and  if  so,  the  interest  in  the  land  *  will  by 
operation  of  law  become  revested  in  Paul  R.  Randall. 

5.  Another  point  submitted  to  this  court  is,  whether,  inasmuch  as 
the  count  in  the  cause  is  for  the  entire  right  in  the  premises,  the  de- 
mandant can  recover  a  less  quantity  than  the  entirety. 

This  is  rather  matter  of  form,  without  involving  materially  the 
merits  of  the  case.  And  as  the  action  itself  has  become  almost  obso- 
lete, it  cannot  be  very  important  how  the  point  is  settled.  I  have 
not  therefore  pursued  the  question  to  see  how  it  would  stand  upon 
British  authority.  The  leaning  of  the  courts  in  that  country  is  against 
the  action,  and  against  even  allowing  almost  any  amendments,  hold- 
ing parties  to  the  most  strict  and  rigid  rules  of  pleading ;  and  it  may 
be  that  the  English  courts  would  consider  that  the  recovery  must  be 
according  to  the  count  But  whatever  the  rule  may  be  there,  I  think 
it  is  in  a  great  measure  a  matter  of  practice,  and  that  we  are  at  lib- 
erty to  adopt  our  rule  on  this  subject.     And  no  prejudice  can  arise  to 


JANUARY  TERM,  1830.  829 


iDglis  r.  Trastees  of  tho  Sailor's  Snng  Harbor.    3  F. 


the  tenant  by  allowing  the  demandant  to  have  judgment  for  and 
recover  according  to  the  right  which,  upon  the  trial,  he  shall  establish 
in  the  demanded  premises.  The  cases  referred  to,  showing  that  a 
demandant  may  abridge  his  plaint,  do  not  apply  to  a  writ  of  right. 
This  is  confined  to  the  action  of  assize,  and  authorized  by  statute 
21  Hen.  VIIL  c.  3.  This  statute  has  been  adopted  in  New  York,  1  Rev. 
Laws,  88,  but  does  not  help  the  case.  But  independent  of  any  statutory 
provision,  I  see  no  good  reason  why  the  demandant  should  not  be 
allowed  to  recover  according  to  the  interest  proved,  if  less  than  that 
which  he  has  demanded. 

It  is  the  settled  practice  in  the  supreme  judicial  court  in  Massachu- 
setts, in  a  writ  of  entry,  to  allow  the  demandant  to  recover  an  undi- 
vided part  of  the  demanded  premises.  The  technical  objection,  that 
the  verdict  and  judgment  do  not  agree  with  the  count,  is  deemed 
unimportant ;  the  title  being  the  same  as  to  duration  and  quality,  and 
differing  only  in  the  degree  of  interest  between  a  sole  tenancy  and  a 
tenancy  in  common.  The  tenant  cannot  be  prejudiced  by  allowing 
this.  He  is  presumed  to  know  his  own  title,  and  might 
have  *  disclaimed.  The  courts  in  that  State  consider  that,  [  *  135  ] 
with  respect  to  the  right  to  renew  a  part  of  the  land  claimed, 
there  is  no  distinction  between  a  writ  of  entry  and  an  action  of  eject- 
ment ;  2  Pick.  387 ;  3  Pick.  52.  Nor  is  it  perceived  that  any  well- 
founded  distinction,  in.  this  respect,  can  be  made  between  the  action 
of  ejectment  and  a  writ  of  right. 

The  opinion  of  the  court  upon  this  point  is,  that,  under  a  count  for 
the  entire  right,  a  demandant  may  recover  a  less  quantity  than  the 
entirety. 

Johnson,  J.  I  concur  in  the  opinion  in  favor  of  this  devise ;  but 
this  is  one  of  those  cases  in  which  I  wish  my  opinion  to  appear  in 
my  own  words. 

This  case  comes  up  on  a  certified  difference  of  opinion  on  five 
points.  I  take  them  in  their  order  on  the  record,  not  that  in  which 
they  were  argued.  The  first,  which  is  a  technical  question,  and  of 
minor  importance,  I  shall  pass  over. 

The  second,  which  depends  upon  the  civil  or  political  relation  in 
which  the  demandant,  Inglis,  stands  to  the  State  of  New  York,  has 
been  exhibited  under  four  aspects.  The  first  contemplating  him  as 
born  in  the  city  of  New  York  before  the  4th  of  July,  1776.  The 
second,  as  born  after  that  period,  but  before  the  British  obtained  pOB- 
session  of  the  place  of  his  birth.  The  third,  as  born  in  New  York, 
while  a  British  garrison.  The  fourth,  as  born  an  American  citizeoi 
before  the  treaty  of  peace,  but  having  elected  to  adhere  to  his  alle* 
VOL.  VIII.  28 
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giance  to  Great  Britain.  In  the  argument,  there  was  a  fifth  aspect  of 
the  question  presented,  which  depended  upon  the  act  of  confiscation 
and  banishment  by  the  State  against  the  father  of  the  demandant. 
On  the  subject  of  descent,  in  Shanks's  case,  3  P.  242,  which  having 
been  argued  first  in  order,  I  had  prepared  first  to  examine ;  I  have 
had  occasion  to  remark,  that  the  right  being  claimed  under  the  laws 
of  the  particular  State  in  which  the  land  lies,  the  doctrines  of  alle- 
giance, as  applicable  to  the  demandant,  must  be  looked  for  in  the 
law  of  the  State  that  has  jurisdiction  of  the  soil. 

In  this  respect  the  laws  of  New  York  vary  in  nothing,  material 
from  those  of  South  Carolina.  By  the  25th  article  of  the 
[  *  136  ]  •constitution  of  New  York  of  1777,  the  common  law  of 
England  is  adopted  into  the  jurisprudence  of  the  State. 
By  the  principles  of  that  law,  the  demandant  owed  allegiance  to  the 
king  of  Great  Britain,  as  of  his  province  of  New  York.  By  the 
Revolution,  that  allegiance  was  transferred  to  the  State,  and  the  com- 
mon law  declares  that  the  individual  cannot  put  off  his  allegiance  by 
any  act  of  his  own.  There  was  no  legislative  act  passed  to  modify 
the  common  law  in  that  respect ;  and  as  to  the  effect  of  the  act  of 
confiscation  and  banishment,  the  constitution  of  the  State  has  in  it 
two  provisions  which  effectually  protect  the  demandant  against  any 
defence  that  can  be  set  up  under  the  effect  of  that  act.  The  13th 
article  declares  that ''  no  member  of  the  State  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  or  privileges  secured  to  the  subjects 
bf  the  State  by  that  constitution,  unless  by  the  laws  of  the  land  or 
the  judgment  of  his  peers."  And  the  forty-first,  declares  "that  no  act 
of  attainder  shall  be  passed  by  the  legislature  of  the  State,  for  crimes 
other  than  those  committed  before  the  termination  of  the  present 
war,  and  that  such  acts  (which  I  construe  to  mean  acts  of  attainder 
generally)  shall  not  work  a  corruption  of  blood." 

I  shall,  therefore,  answer  the  second  question  in  the  affirmative ; 
that  is,  that  he  was  entitled  to  inherit  as  a  citizen,  born  of  the  State 
of  New  York. 

On  the  third  question,  there  were  two  points  made.  1.  That  Mrs. 
Brewerton  having  never  entered,  could  not  devise.  2.  That  the  issue 
being  joined  upon  the  mere  right,  it  was  not  competent  for  the  tenant 
to  introduce  testimony  to  prove  the  interest  out  of  the  demandant, 
unlets  (I  presume  it  was  meant)  the  right  be  proved  to  be  in  the 
tenant.  On  the  first  of  these  points  I  am  satisfied  that  the  State  of 
New  York  has  not  suffered  the  exercise  of  the  testamentary  power 
to  be  embarrassed  with  the  subtleties  of  the  English  law  respecting 
entries  and  adverse  possessions.  The  words  of  their  statute  of  wills 
are  broad  enough  to  carry  any  light  or  interest  in  lands,  and  such 
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practically  seems  to  have  been  the  uniform  understanding  in  thai 
State. 

On  the  second  point,  under  this  question,  the  facts  seem  to  furnish 
a  very  obvious  answer.  Whatever  be  the  rule  in  other 
*  cases,  and  I  do  not  feel  myself  called  upon  to  say  what  [  *  137  ] 
the  rule  is,  it  certainly  can  have  no  application  here,  since 
it  is  through  Mrs.  Brewerton  that  the  demandant  has  to  trace  his 
title.  Certainly  then  it  must  be  a  good  defence,  if  the  tenant  can 
establish  that  it  could  not  pass  through  Mrs.  Brewerton,  if  she  had 
prevented  its  descending  by  an  act  of  her  own,  valid  to  that  purpose. 
That  question,  also,  I  should  answer  in  the  affirmative. 

On  the  fourth  question,  I  feel  it  difficult  to  give  a  precise  answer. 
An  attachment,  and  conveyance  under  it,  are  equivalent  to  an  execu- 
tion executed.  But  then  there  is  reason  to  believe,  that  the  situation 
in  which  we  find  this  attachment  is  analogous  to  that  of  an  execu- 
tion, satisfied  without  the  sale  of  this  particular  property  levied  upon. 
Then  could  such  an  execution  interfere  with  the  rights  of  the  heir  ? 

It  does  not  appear  to  me  that  this  question  can  be  answered  until 
the  fact  of  satisfaction  can  be  affirmed  or  repelled.  It  is  for  or  against 
the  demandant,  according  to  that  alternative. 

The  fifth  is  the  material  question,  and  since  it  has  been  acknowl- 
edged in  argument,  that  this  suit  was  instituted  on  the  authority  of 
the  case  of  the  Baptist  Association,  it  is  necessary  first  to  determine 
the  doctrine  which  that  case  establishes. 

The  devise  there  was  of  lands  lying  in  Virginia ;  the  intended 
devisee  was  an  unincorporated  society,  described  in  the  will  as  meet- 
ing at  Philadelphia;  that  society  became  incorporate  under  a  law 
of  Pennsylvania,  not  of  Virginia,  and  then  brought  suit  in  equity  in 
Virginia,  to  recover  the  property  devised. 

At  the  hearing,  the  court  decided  upon  the  single  question, 
"  whether  the  plaintiffs  were  capable  of  taking  under  that  will."  and 
accordingly  this  court  certify  an  opinion  to  no  other  point.  Its  lan- 
guage is:  "that  the  plaintiffs  are  incapable  of  taking  the  legacy  for 
which  this  suit  was  instituted."  And,  notwithstanding  the  marginal 
notes  of  the  reporter  to  the  contrary,  that  I  consider  as  the  only  point 
decided  in  the  cause.  What  the  law  of  the  case  would  have  been, 
had  the  attorney-general  of  Virginia  been  made  a  party  to 
the  •suit,  and  (I  presume  also  as  a  necessary  inference,)  [  •  138  J 
had  the  society  been  incorporated  by  Virginia,  in  order  to 
enable  them  to  take  the  legacy,  this  court  expressly  declines  deciding 
(p.  60) ;  and  certainly  it  would  have  been  deciding  between  parties 
not  before  it,  had  it  undertaken  in  that  suit  to  pass  upon  the  interest 
in,  or  power  over  the  subject  existing  in  the  State  of  Virginia.     The 
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Btatate  of  43  Elizabeth  had  been  expressly  repealed  in  Virginia,  pre* 
▼ious  to  the  death  of  Hart,  the  testator ;  and  although  the  learned 
judge  who  delivered  the  opinion  of  the  court,  goes  so  much  at  large 
into  the  origin,  construction,  and  effect  of  that  statute,  it  could  only 
have  been  to  prove  all  that  the  case  required  to  have  established,  to 
wit,  that  it  is  under  that  statute  alone  that,  even  in  England,  a  court 
of  equity  could  extend  to  the  complainants  the  relief  which  they 
craved.  That  statute  being  repealed  in  Virginia,  it  followed  that  the 
equity  powers  of  the  state  courts,  and  of  consequence  that  of  the 
circuit  court  of  the  United  States,  could  no  longer  be  exercised  over 
the  subject  of  the  charities  embraced  in  that  statute  ;  that  the  State 
of  Virginia,  where  the  land  lay,  and  not  of  the  State  of  Pennsyl- 
vania, stood  in  the  relation  of  parens  patruBj  and,  therefore,  that  those 
powers  and  those  rights  which  the  crown  exercises  over  charities  in 
England,  in  order  to  sustain  and  give  effect  to  them,  could  only  be 
exercised  in  that  case  by  Virginia. 

So  far  I  consider  t^p  decision  as  authority,  and  so  far  it  would 
require  more  than  ordinary  ingenuity  to  excite  a  reasonable  doubt 
of  its  correctness.  I  consider  it  as  too  plain  to  be  questioned,  that 
the  aowers  which  the  court  of  chancery  in  Great  Britain  exercises 
over  bequests  of  charities,  in  cases  where  the  interest  cannot  vest 
under  the  rigid  rules  of  law,  as  applied  to  other  bequests,  is  vested 
in  that  court  by,  or  rather  usurped  under  the  statute  of  Elizabeth* 
I  am  not  now  speaking,  it  must  be  noted,  of  the  power  of  the  crown 
in  such  cases,  but  of  the  portion  of  the  prerogative  power  over  chari- 
ties now  exercised  by  the  court  of  chancery  in  that  kingdom. 

I  consider  it  as  conclusive  to  prove  the  peculiar  origin  of  this 
power,  that  there  lies  no  appeal  from  the  decision  of  the 
[  •  139  ]  •chancellor  in  charity  cases.  Cro.  Cha.  40,  351 ;  4  Viner's 
Abridg.  496.  And  when  cases  occur  not  enumerated  in  the 
statute  of  Elizabeth,  or  not  strictly  analogous  thereto,  the  crown  still 
exercises  the  power  of  disposing  of  them  by  sign  manual.  See  the 
cases  collected  in  Viner,  Charit  Uses,  G.  3,  and  note;  also  7  Ves.  490. 
So  that  were  the  statute  of  Elizabeth  repealed  in  England  to-morrow, 
I  see  not  by  what  authority  this  power  could  be  exercised  even  there 
in  the  chancery  courts.  The  history  of  this  branch  of  the  chancellor's 
jurisdiction  proves  that  it  could  not  be. 

The  plain  object  of  the  act  of  43  Elizabeth  is  to  place  in  conunis- 
Bion  a  troublesome  branch  of  the  royal  prerogative,  and  to  vest  the 
commissioners  with  power  to  institute  inquests  of  office,  or  by 
other  means  to  discover  charities,  or  the  abuse  or  misapplication 
of  charities,  and  to  authorize  the  board  to  exercise  the  same 
teach  of  discretion  over  such  charities  as  the  crown  possessed; 
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subject,  however,  to  a  revising  and  controlllDg  power  in  the  lord 
chancellor ;  not  a  mere  judicicd  power,  but  a  ministerial  legislation 
and  absolute  power ;  a  power,  however,  secondary  or  appellative  in 
its  nature,  not  original.  This  controlling  power  being  absolute  and 
final,  soon  swallowed  up  its  parent,  and  became  original  and  absolute. 
One  judge  admitted  the  precedent  of  an  original  bill  in  a  charity 
case,  a  second  judge  satisfied  his  scruples  upon  that  precedent,  and 
other  judges  following,  regarded  it  as  a  settled  practice.  But  in 
whatever  way  the  power  is  exercised,  whether  as  original  or  appellate, 
no  other  authority  for  its  exercise  has  ever  been  claimed  by  the 
chancellor  but  the  43d  Elizabeth. 

The  correctness  of  the  decision  of  this  court  therefore  in  the  Bap- 
tist  Association  case,  cannot,  I  think,  be  disputed.  And  yet  it  does 
in  nowise  affect  the  case  now  before  us.  But,  it  is  argued  that,  if 
the  statute  43  Elizabeth  be  in  force  in  New  York,  and  its  courts  can 
exercise  an  original  power  under  it,  or  if  they  can  pursue  the  inter- 
mediate steps  necessary  to  the  exercise  of  an  appellate  or  revising 
power,  (six  in  number,  I  think.  Lord  Coke  makes  them,  2  Inst.,)  still, 
it  can  only  be  a  suit  in  chancery,  in  the  name  of  the  people, 
or  of  their  attorney-general,  or  of  the  corporation  *  consti-  [  *  140  ] 
tuted  by  them,  although  vested  with  all  their  interest  in,  or 
power  over  the  subject 

To  me  it  appears  demonstrable,  that  the  43  Elizabeth  introduces 
no  new  law  of  charities,  makes  none  valid  not  valid  before  it  passed, 
but  simply  places  the  right  and  power  of  the  court  over  charities  in 
other  hands.  If  this  were  not  the  case,  why  should  bequests  to  the 
universities  and  great  schools,  bequests  in  all  cases  constituting 
private  visitors,  and  bequests  to  towns  corporate,  (sections  2  and  3,) 
hospitals,  &c.,  be  excepted  from  its  operation  ?  Why  should  a  more 
liberal  rule  be  introduced  with  regard  to  the  enumerated  indefinite 
charities,  and  the  excepted  cases  remain  subject  to  a  more  rigid  sys- 
tem ?  Certainly,  the  enumerated  exceptions  in  that  statute  can  lose 
nothing  in  point  of  merit  or  claim  to  public  protection  and  indulgence, 
by  comparison  with  those  acted  upon  by  the  statute.  Indeed,  the 
preamble  explicitly  confines  the  views  of  the  legislature  to  enforcing 
the  application  of  the  charities  according  to  the  charitable  interest  of 
the  donor ;  it  is  the  organization  of  a  machine  for  carrying  that  in- 
terest into  effect,  without  introducing  any  new  rule  of  law  on  the 
subject,  of  construing,  applying,  or  effectuating  that  intention. 

What  then  was  the  law  of  that  day,  of  the  time  when  the  43 
Elizabeth  was  passed,  on  the  subject  of  charitable  donations  ?  It 
was  a  system  peculiar  to  the  subject,  and  governed  by  rules  which 
were  applicable  to  no  other ;  a  system  borrowed  from  the  civil  laW| 
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almost  copied  verbatim  into  the  common  law  writers.  This  will  dis* 
tincUy  appear  by  comparing  Domatwith  Godolphin,in  the  Orphan's 
Legacy. 

It  has  been  said  that  there  are  neither  adjudged  cases  nor  dicta  of 
elementary  writers  on  the  subject  of  the  law  as  it  stood  previous  to 
the  43  Elizabeth  ;  but  this,  I  think,  is  not  quite  correct.  In  S win- 
burn  on  Wills,  as  well  as  Godolphin's  Orphan's  Legacy,  both  books 
of  great  antiquity  and  of  high  authority,  we  find  all  the  rules  for  con- 
struing, enforcing,  and  effectuating  charities  which  have  been  main- 
tained and  acted  upon  in  the  chancery  since  the  43  Elizabeth,  laid 
down  as  the  existing  laws  of  charitable  devises ;  and  yet  the  statute 
of  Elizabeth  is  not  quoted  by  either  as  the  authority 
[  •  141  ]  •  for  their  doctrines ;  but  their  margins  are  filled  with  quota- 
tions from  books  which  treat  of  the  civil  and  common  law. 
God.  Orph.  Leg.  sec.  ed.  1676,  p.  1,  c.  5,  sect  4,  p.  17.  Swinb.  on 
Wills,  p.  1,  sect.  16.  And  in  so  modern  a  book  as  Maddock's  Cha. 
vol.  i.  47,  we  find  the  law  laid  down  in  these  words :  ^<  It  has  been  an 
uniform  rule  in  equity,  before  as  well  as  after  the  statute  of  43  Eliza- 
beth, c.  4,  that  where  uses  are  charitable,  and  the  person  has  in  him- 
self full  power  to  convey,  the  court  will  aid  a  defective  conveyance 
to  such  uses,  and  then  goes  on  to  enumerate  all  that  variety  of  cases 
to  which  the  English  courts  have  applied  the  latitudinous  principle, 
that  the  statutes  of  charitable  uses  supplies  all  the  defects  of  an  as- 
surance which  the  donor  was  capable  of  making,  even  to  a  devise  by 
a  lunatic. 

Nor  are  these  authors  without  adjudications  to  sustain  the  position, 
that  the  law  was  such  before  as  well  as  after  the  statute  43  EUzabethi 
Rolfs  case,  in  Moore,  p.  888,  was  the  case  of  a  will  which  occurred 
long  before  the  statute  of  Elizabeth  passed.  The  devise  was  of  land  not 
in  use,  and  not  devisable  by  law  or  custom,  so  that  had  it  been  to  an 
individual,  it  had  been  clearly  void.  Accordingly,  the  heir  at  law 
entered ;  yet,  after  the  statute  of  Elizabeth,  it  was  hunted  up  and 
returned  upon  inquest,  under  the  statute ;  and  the  lord  Qhancellor,  on 
an  appeal,  having  called  in  the  aid  of  the  two  common  law  chief 
justices,  they  all  held  it  a  good  limitation  or  appointment.  Now 
there  never  has  been  a  time  when  a  subsequent  statute,  general  in  its 
provisions,  as  was  that  of  charitable  uses,  could  devest  a  right  legally 
descended  upon  an  heir  at  law.  It  follows  that  the  devise  must  have 
been  good  without  the  aid  of  that  statute ;  this  decision  took  place 
in  court  twenty  years  after  the  date  of  the  statute. 

So  also  in  Rivet's  case,  in  the  same  book,  p.  890,  when  the  will  was 
made,  and  the  death  of  the  devisor  took  place  in  1586,  about  seven 
years  before  the  statute  of  43  Elizabeth,  and  there  had  been  no  sur- 
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render,  the  land  being  copyhold,  so  that  the  devise  to  the  charity  was 

clearly  void  if  made  to  an  individual,  and  accordingly  the  younger 

son  entered ;  the  charity  was  enforced  against  a  purchaser 

from  the  heirs,  *  under  the  idea  that  it  was  good  as  an  ap-  [  *  142  ] 

pointment;  clearly  in  pursuance  of  the  rule,  that  wherever 

the  donor  has  power  to  convey,  and  manifestly  intends  to  convey,  the 

law  will  make  good  every  deficiency  in  favor  of  charities. 

And  in  the  case  of  Sir  Thomas  Middleton,  Moore,  889,  which  also 
happened  before  the  statute,  and  where  the  legal  defect  lay  in  the 
legal  insufficiency  of  the  party  in  interest,  and  which  was  not  a  case 
of  devise,  yet  it  was  held  good. 

It  is  true  Perkins  gives  an  instance  of  a  very  early  date,  (40  Edw, 
IIL ;  see  Perkins,  s.  510,)  of  a  devise  to  a  society  not  incorporated  with 
power  to  purchase,  in  which  the  devise  was  held  void ;  but  on  that 
case  it  may  be  remarked,  that  as  the  clergy  had  exclusive  possession 
of  the  court  of  chancery  for  many  yeaurs  after,  (to  26  Henry  VIII.,)  it  is 
easy  to  perceive  how  the  law  of  charities  came  to  be  improved  to 
what  it  appears  to  have  been  at  the  date  of  the  cases  quoted  from 
Moore.  And  there  are  two  other  remarks  applicable  to  the  cases  in 
Perkins.  In  a  modified  sense  those  devises  are  held  to  be  void  even 
at  this  day,  and  to  need  the  aid  of  a  royal  prerogative,  still  existing 
in  the  court,  to  relieve  the  devisees  against  the  rules  of  the  common 
law.  It  is  obvious  that  property,  devised  to  charities  under  such  cir- 
cumstances as  prevent  its  vesting  by  the  rules  of  the  common  law,  is 
placed  in  a  situation  analogous  to  that  of  escheat,  and  afterwards 
disposed  of  under  the  king's  sign  manual,  according  to  his  conscience, 
actual  or  constitutional ;  so  that  in  a  trial  at  common  law,  such  devise 
would  be  held  void,  unless  aided  by  prerogative  power. 

And  secondly,  there  is  this  difference  between  the  case  in  Perkins, 
and  the  present  case,  that  the  former  is  expressed  in  words  which 
contemplate  vesting  presently;  the  latter  in  words  which  contem- 
plate a  future  vesting,  which  I  consider  an  all-important  feature  in 
the  present  f^ase,  and  one  which  may  give  validity  to  the  present 
devise,  without  resorting  to  the  aid  of  those  principles  which  appear 
peculiar  to  charitable  bequests. 

But  as  a  charity,  to  be  governed  by  the  law  of  the  State  of 
New  York,  it  appears  to  me  almost  idle  to  view  this  case  *  [  *  143  ] 
with  reference  to  any  other  rule  of  decision  than  their  own 
adjudications.  The  case  of  the  Trustees  of  New  Bochelle,  7  Johns. 
Cb.  Rep.  292,  was  a  case  of  greater  difficulties  than  the  present ; 
for  there  the  devise  is  immediate  in  prcesenti^  to  a  devisee  having  no 
capacity  to  take  at  the  time.  The  legislature  afterwards  gave  that 
capacity,  and  the  court  held  the  devise  valid ;  nor  is  it  unimportant 
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in  that  case  to  observe,  that  the  case  in  Ambler,  422,  of  the  devise  to 
^  the  poor  inhabitants  of  St.  Leonard's  Shore  Ditch,"  is  recognized 
as  authority,  as  well  as  that  of  Jones  v.  Williams,  in  the  same 
book,  651. 

Now  this  decision  seems  full  to  these  points :  1.  That  the  legisla- 
ture of  that  State  can,  expostfactOy  give  a  capacity  to  take  a  charity, 
where  there  was  no  such  capacity  existing  at  the  time  of  devise  over, 
is  a  case  where  the  future  existence  of  that  capacity  was  not  con- 
templated by  the  testator.  2.  That  an  act  of  incorporation,  with 
capacity  to  take,  dispenses  with  the  presence  of  the  representative 
of  the  State,  in  a  suit  to  recover  such  a  charity. 

What  more  can  be  required  in  the  present  case,  especially  where 
the  devisee  is  the  party  demandant  ? 

It  is  no  objection  to  the  authority  of  the  New  Rochelle  case  that 
it  was  a  suit  in  equity ;  for  in  a  case  like  the  present,  where  nothing 
is  wanting  but  a  competent  party  to  sue  or  be  sued,  whenever  that 
party  comes  in  esse,  there  can  be  no  reason  why  the  suit  should  not 
be  at  law,  if  courts  of  law  are  competent  to  give  relief.  Had  the 
devise  been  void  in  the  case  referred  to,  the  estate  must  have  vested 
in  the  legal  representative,  and  could  no  more  have  been  shaken  in 
equity  than  at  law. 

But  I  have  said  that  the  defendant  here  might  dispense  with  the 
aid  of  the  peculiar  principles  of  the  law  of  charities ;  and  my  opinion 
distinctly  is  that  the  devise  is  good  upon  general  principles,  in  every 
respect^  unless  it  be  in  the  time  of  vesting ;  then  it  is  not  restricted 
within  the  legal  limits,  since  the  legislature  may,  by  possibility,  never 
constitute  the  corporation  contemplated  in  the  will. 

It  is  in  general  true  that  where  there  is  a  present  immediate  de- 
vise, there  must  exist  a  competent  devisee,  and  a  present 
[  •  144  ]  •  capacity  to  take.  But  it  is  equally  true  that  if  there 
exist  the  least  circumstance  from  which  to  collect  the  testa- 
tor's contemplation  or  intention  of  any  thing  else  than  an  immediate 
devise,  to  take  effect  in  prcesenti,  then,  if  confined  within  the  legal 
limits,  it  is  good  as  an  executory  devise. 

This  is  the  case  of  a  devise  to  an  infant  in  ventre  sa  mere  ;  and 
this  the  ground  of  the  distinction  in  Hobart,  33,  of  a  present  devise  to  a 
corporation,  where  it  is  or  is  not  in  progress  towards  positive  existence. 

Now  the  present  case  is  one  clearly  an  alternative  devise  to  such 
and  such  official  characters,  if  by  virtue  of  that  devise  they  can  take 
in  perpetuity  and  succession ;  and  if  not,  then  to  them  when  consti-^ 
tuted  a  body  politic  by  positive  statute.  Here  is  clearly  contem- 
plated a  future  vesting,  to  depend  on  a  capacity  to  take,  to  be  created 
by  a  legislative  act ;  and  if  the  passing  of  that  legislative  act  had 
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been  restricted  by  the  will,  in  point  of  time,  to  the  lives  of  the  indir 
viduals  filling  those  offices  at  the  time  of  the  death  of  the  testator, 
on  what  possible  ground  could  the  devise  have  been  impeached  ? 

Does,  then,  the  law  invalidate  the  devise  for  want  of  such  restric- 
tion, or  some  other  equivalent  to  it  ?  It  is  perfectly  clear  that  the 
law  of  England  does  not,  and  never  did,  as  relates  to  charities ;  at 
least,  where  there  has  been  no  previous  disposition.  In  this  respect 
it  seems  to  constitute  an  exception  to  the  law  of  executory  devises  ; 
as  is  implied  in  the  general  reference  to  the  prerogative  of  the  crown  to 
give  it  legal  efficiency,  by  his  sign-manual,  and  as  is  distinctly  recog- 
nized in  the  case  of  the  Trustees  of  New  Rochelle,  in  the  courts  of 
New  York ;  a  case  in  which  the  plaintiffs  might  as  well  have  waited 
forever  upon  the  legislative  will,  as  in  the  present  case. 

There  may  be  a  reason  for  this  distinction,  since  it  depends  upon 
the  sovereign  will  to  prevent  the  perpetuity  at  once ;  and  the  presump- 
tion is  that  the  legislature  will  not  delay  to  do  that  which  it  ought 
to  do.  And  whence  at  last  arises  this  rule  against  perpetuities  ?  It 
is  altogether  an  act  of  judicial  legislation,  operating  as  a  proviso  to 
the  statute  of  wills ;  a  restriction  upon  the  testamentary 
power.  The  •authority  from  which  the  exception  emanated  [  *  146  ] 
could  certainly  limit  it  so  as  to  prevent  its  extension  to  an 
object  under  the  care  of  the  sovereign  power. 

Upon  the  whole,  I  am  of  opinion  that  the  act  of  incorporation  vras 
at  least  equivalent  to  the  king's  sign-manual,  and  vested  a  good 
legal  estate  in  the  tenant.  That  although  in  the  interval  it  should 
have  descended  upon  the  heir,  it  descended  subject  to  be  devested 
and  passed  over  by  that  exercise  of  prerogative  power.  But  I  per- 
ceive no  necessity  for  admitting  that  it  ever  descended  upon  the 
heir ;  since  the  right  of  succession  seems  rather  to  be  in  the  com- 
monwealth in  the  case  of  charities,  as  parens  patruB. 

Story,  J.  This  cause  was  argued  with  great  ability  and  learning 
at  the  last  term  of  this  court,  and  has  been  held  under  advisement 
until  this  time.  In  the  interval,  I  have  prepared  an  opinion  upon  all 
tiie  points  argued  by  counsel ;  and  upon  one  of  those  points  of  lead- 
ing importance,  I  have  now  the  misfortune  to  differ  from  a  majority 
of  my  brethren.  Upon  another  leading  point,  that  of  the  alienage 
of  the  defendant,  my  opinion  coincides  generally  with  that  of  the 
majority  of  the  court ;  but  the  reasons  on  which  it  is  founded  are 
given  more  at  large  than  in  that  now  delivered -by  my  brother  Thomp- 
son. Under  these  circumstances,  I  propose  to  deliver  my  opinion  at 
large  upon  all  the  points  argued  in  the  cause,  mainly  in  the  order  in 
they  vrtPBt  discussed  by  the  connseL    It  is  not  without  reloo- 
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tance  that  I  deviate  from  my  usual  practice  of  submitting  in  silence 
to  the  decisions  of  my  brethren,  when  I  dissent  from  them ;  and  I 
trust  that  the  deep  interest  of  the  questions,  and  the  novelty  of  the 
aspect  under  which  some  of  them  are  presented,  will  furnish  an 
apology  for  my  occupying  so  much  time. 

The  first  point  is,  whether  the  devise  in  the  will  of  Robert  R.  Ran- 
dall of  the  lands  in  question,  is  a  valid  devise,  so  as  to  devest  the 
heir  at  law  of  his  legal  estate,  or  to  affect  the  lands  in  his  hands  with 
a  trust. 

In  considering  this  question,  it  appears  to  me  that  this 
[  *  146  ]  court  is  to  look  into  the  terms  of  the  will,  and  to  construe  *it 
according  to  the  intention  of  the  testator.  That  intention 
has  been  justly  said  to  constitute  the  polestar  to  guide  courts  in  the 
expositton  of  wills.  When  the  intention  is  once  fairly  ascertained, 
it  is  wholly  immaterial  that  it  cannot  be  carried  into  effect  by  the 
principles  of  law;  for  our  duty  is  to  interpret,  and  not  to  make  wills 
for  testators. 

In  looking  at  the  terms  of  the  present  devise,  it  appears  to  me 
clear  that  the  testator's  intention  was  to  vest  in  certain  persons,  in 
their  official,  and  not  in  their  private  capacity,  all  the  residue  of  his 
estate  for  a  certsdn  charity  stated  in  the  devise.  The  language  is : 
'<  I  give  and  bequeathe  the  same  unto  the  chancellor  of  the  State  of 
New  York,  the  mayor  and  recorder  of  the  city  of  New  York,  the 
president  of  the  chamber  of  commerce,"  &c.  &c.  Did  he  by  these 
terms  mean  to  devise  to  the  individuals  who  then  occupied  these 
offices,  the  estate  in  question,  or  to  the  persons  who  might  hold  them 
at  the  time  of  his  death,  or  to  the  persons  who  might  successively 
from  time  to  time  hold  them  ?  It  was  certainly  competent  for  him 
to  devise  to  them  personally,  and  in  their  private  capacity,  by  their 
official  description.  If  a  testator  were  by  his  will  to  give  an  estate 
to  the  bishop  of  New  York  for  life,  or  to  him  and  his  heirs,  without 
giving  him  his  Christian  or  surname,  there  is  no  doubt  that  the  devise 
might  well  take  effect,  as  a  devise  to  the  then  incumbent  in  office,  as  a 
descripHo  personas.  The  law  does  not  require,  to  make  a  devise  or 
legacy  valid,  that  the  party  should  be  designated  by  his  name  of 
baptism  or  surname.  It  is  sufficient  if  he  be  pointed  out  by  any 
description,  leaving  no  room  for  doubt  as  to  the  identity  and  certainly 
of  the  person.  A  devise  to  the  eldest  son  of  A  is  just  as  good  sis  if 
his  name  were  given.  A  devise  to  the  present  President  of  the 
United  States  could  be  just  as  good  as  if  his  name  were  written  at 
large  in  the  will.  The  maxim  of  law  is  that  the  designation  must 
be  certain  as  to  the  person  to  take ;  and  id  cerium  est,  quod  cerium 
reddi  potest    There  is  no  doubt,  diep,  that  the  chancellor,  mayor. 
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and  recorder,  &c.  &X5.  of  New  York  might  take  as  individuals,  if  such 
were  the  intention  of  the  testator.  I  go  further,  and  say  that  if  the 
testator  did  intend  the  present  devise  to  them  in  their  pri- 
vate •  characters,  they  would  take  not  merely  an  estate  for  [  *  147  ] 
life  in  the  premises,  but  an  estate  in  fee.  My  reason  is, 
that  the  scope  and  objects  of  the  charity,  being  perpetual,  require 
that  construction  of  the  will  to  carry  into  effect  the  intention  of  the 
testator.     Cruise's  Digest.    Devise,  c.  11,  s.  72. 

But  the  difficulty  is  in  arriving  at  the  conclusion  upon  the  terms 
of  the  will,  that  the  testator  did  mean  any  devise  to  them  in  their 
private  capacities.  It  is  manifest  from  his  language  that  he  did  not 
devise  to  the  then  chancellor,  mayor,  and  recorder,  &X5.,  &c*,  in  their 
private  capacities,  because  his  language  is,  that  it  is  to  the  chancel- 
lor, &c.,  &c.,  ^  for  the  time  being,  and  their  respective  successors  in 
the  said  offices  forever."  It  is,  then,  a  devise  to  them,  as  officers, 
during  their  continuance  in  office,  and  the  estate  is  to  go  to  their 
successors  in  office  forever ;  so  that  none  of  the  devisees  are  to  take 
any  certain  estate  to  themselves,  but  only  while  they  continue  in 
office.  It  is  said  that  the  court  may  reject  the  latter  words,  if  incon- 
sistent with  the  avowed  intention  and  objects  of  the  will.  If  the 
other  language  of  the  will  required  an  interpretation  of  these  words 
different  from  the  ordinary  meaning,  there  might  be  good  ground  for 
such  an  argument ;  but  that  the  devise  will,  in  point  of  law,  become 
ineffectual  if  they  are  not  rejected,  furnishes  no  ground  for  the  court 
to  exclude  them.  Words  which  are  sensible  in  the  place  where  they 
occur,  and  express  the  testator's  intention,  are  not  to  be  rejected 
because  the  law  will  not  carry  into  effect  that  intention.  K  it  were 
otherwise,  courts  of  law  would  make  wills,  and  not  construe  them. 
But  what  ground  is  there  to  say,  that  the  words  "  for  the  time  being," 
and  "their  successors  in  office"  ought  to  be  rejected?  The  former 
clearly  designate  what  chancellor,  mayor,  and  recorder,  &c.,  &c.,  ore 
meant.  How,  then,  can  the  court  take  one  part  and  reject  the  other 
part  of  the  description  ?  How  can  the  court  say  that  the  testator 
meant  the  then  incumbents  in  office,  when  he  has  spoken  of  them  as 
the  incumbents  for  the  time  being?  His  intention  clearly  is  that  the 
charity  shall  be  a  perpetuity.  He  devises  to  the  successors 
in  •  office  forever.  They  are  to  be  the  administrators  of  [  •  148  ] 
the  charity  forever.  Upon  what  ground  can  the  court 
exclude  the  successors  from  the  administration  of  the  charity,  when 
the  testator  has  so  designated  them  ?  Why  may  we  not  equally  well 
exclude  the  present  incumbents  as  the  friture  ?  Both  are  named  in 
the  will;  both  are  equally  within  the  view  of  the  testator  of  equal 
regard*     Suppose  all  the  other  incumbents  had  died,  or  had  be^ 
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removed  from  office,  is  there  a  word  in  the  will  that  shows  that  they 
or  their  heirs  could  still  act  as  trustees,  when  they  ceased  to  possess 
office  in  exclusion  of  the  actual  incumbents  ?  If  not,  how  can  the 
court  say  that  it  will  defeat  the  main  intention  as  to  the  adminis- 
trators,  and  yet  fulfil  the  charity  as  the  testator  designed  it  should  be 
executed  ? 

But  this  exposition  does  not  rest  on  a  single  clause  of  the  will.  It 
pervades  it  in  all  the  important  clauses.  In  another  clause  of  the 
will,  the  testator  directs  that  the  trustees  shall  administer  the  charity 
^  in  such  manner  as  the  said  trustees  or  a  majority  of  them  may 
from  time  to  time,  or  their  successors  in  office  may  from  time  to  time 
direct."  And  again,  the  testator  adds:  "  It  is  my  intention  that  the 
institution  hereby  directed  and  created  should  be  perpetual,  and  that 
the  above-mentioned  officers  for  the  tilne  being,  and  their  succes- 
sors should  forever  continue  and  be  the  governors  thereof,  and  have 
the  superintendence  of  the  same."  Here,  is  a  most  deliberate  re- 
statement of  Us  intention  and  objects.  The  governors  and  adminis- 
trators of  his  charity  are  not  to  be  the  then  incumbents  in  office,  but 
the  officers  for  the  time  being ;  not  the  individuals  when  out  of  office, 
but  their  successors  in  office.  What  right,  then,  can  this  court  have 
to  say  that  the  successors  in  office  shall  not  be  governors  ?  Would 
it  not  be  a  plain  departure  from  the  express  intention  and  solemn 
declarations  of  the  will  ?  The  testator  seems  to  have  been  apprehen- 
sive that,  after  all,  there  might  be  some  impediment  in  carrying  his 
intention  into  effect  What,  then,  does  he  provide  ?  That  his  inten- 
tion shall  be  disregarded  ?  That  provisions  of  his  will,  as  to  succes- 
sors, &C.,  &c.,  shall  be  disregarded  or  rejected  ?     No ;  so  far  from 

it,  that  he  goes  on  to  provide  for  the  emergency,  so  as  to 
[  *  149  ]  *  give  full  effect  to  his  intention.     His  words  are :   "  That  it 

is  my  will  and  desire,  that  if  it  cannot  be  legally  done,  ac- 
cording to  my  above  intention,  by  them  (the  trustees)  without  an  act 
of  the  legislature,  it  is  my  will  and  desire  that  they  will  as  soon  as 
possible  apply  for  an  act  of  the  legislature  to  incorporate  them  for 
the  purposes  above  specified."  So  that  the  successors  in  the  manner 
above  mentioned  constituted  a  primary,  as  weU  as  a  perpetual  object 
of  the  devise.  It  seems  to  me  so  plain  and  clear,  upon  the  language 
of  the  will,  that  the  testator  never  abandoned  the  intention  of  having 
the  trustees  take  in  their  official  and  not  in  their  private  capacity, 
that,  with  great  deference  to  the  judgment  of  others,  I  am  unable  to 
perceive  any  ground  on  which  to  rest  a  different  opinion. 

If  this  is  so,  then  it  is  next  to  be  considered  whether  such  devise 
is  void  at  law.  I  am  spared  the  necessity  of  going  at  large  into  that 
question,  by  the  decision  of  this  court  in  the  case  of  the  Trustees  of 
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tile  Philadelphia  Baptist  Association  v.  Hart's  Executors,  4  W.  1, 
where  the  subject  was  yery  amply  discussed ;  and  for  reasons,  in  my 
judgment  unanswerable,  it  was  there  decided  that  such  a.  devise  was 
void  at  law.  Upon  that  occasion,  I  had  prepared  a  separate  opinion ; 
but  that  of  the  chief  justice  was  so  satisfactory  to  me  that  I  did  not 
deem  it  necessary  to  deliver  my  own. 

K  the  devise  was  void  at  law  at  the  time  when  it  was  to  have 
effect,  namely,  at  the  death  of  the  testator,  the  subsequent  act 
of  the  legislature  of  New  York  could  not  have  any  effect  to  devest 
the  vested  legal  titie  of  the  heirs  of  the  testator.  The  devise  was 
not  a  devise  to  a  corporation  not  in  esse^  and  to  be  cieated  in  futuro. 
It  was  a  devise  in  prcdsentij  to  persons  who  should  be  officers  at  the 
death  of  the  testator,  and  to  their  successors  in  office.  The  vesting 
of  the  devise  was  not  to  be  postponed  to  a  future  time,  until  a  cor- 
poration could  be  created.  It  was  to  take  immediate  effect ;  and  if 
the  trustees  could  not  exercise  their  powers  in  the  manner  prescribed 
by  the  testator,  they  were  to  apply  to  the  legislature  for  an  act  of 
incorporation.  Assuming,  then,  that  a  devise  per  verba  de 
fiUwro^  to  a  corporation  not  in  esse^  which  *  is  to  take  effect  [  *  150  ] 
when  the  corporation  should  be  created,  would  be  good,  and 
vest,  by  way  of  executory  devise,  in  the  corporation  when  created, 
as  seems  to  have  been  Lord  Chief  Justice  Wilmot's  opinion,  (Wil- 
mot's  Opinion,  p.  15,)  it  is  a  sufficient  answer  that  such  is  not  the 
present  case.  From  the  other  report  of  the  same  case,  Attorney- 
Greneral  v.  Downing,  Amb.  550,  671,  and  Attorney-General  v.  Bow- 
yer,  3  Ves.  714,  727,  I  should  deduce  the  conclusion,  that  the  case 
turned  upon  the  peculiar  doctrines  of  the  court  of  chancery  in  respect 
to  charities ;  and  that  Lord  Camden's  opinion  was  founded  on  that. 
His  judgment  is  not,  as  far  as  I  know,  in  print ;  and  whether  he 
tiiought  that  at  law  a  devise  in  fuJtwro  to  an  executory  corporation 
would  be  good,  does  not  appear.  In  the  case  before  him,  he  acted 
upon  it  as  a  charitable  trust,  not  as  a  devise  of  the  legal  estate.  See 
also  1  Roll  Ab.  Devise,  H.  s.  1 ;  Com.  Dig.  Devise,  E. 

But  it  is  said  that  there  are  cases  in  which  it  has  been  held,  that  a 
devise  to  persons  in  their  official  capacity  is  good  to  the  party  in  his 
natural  capacity ;  and  that  it  is  not  true,  that,  because  the  devisees 
cannot  take  in  succession,  they  cannot  take  at  all.  A  case  from 
Brook's  Abridgment,  titie  Corporation,  pL  34,  is  relied  on.  Therci 
the  principal  point  was  of  a  different  nature ;  whether  a  corporation 
composed  of  a  master  and  firatemity,  could  present  the  master  to  a 
benefice.  And  Pollard,  J.,  on  that  occasion  said  :  '<  If  J.  S.  is  dean 
of  P.,  I  may  give  land  to  him  by  the  name  of  dean,  &c.,  and  his 
successors,  and  to  J.  S.  and  his  heirs,  and  there  he  shall  take  as  dean« 
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and  also  as  a  private  man  ;  and  he  is  tenant  in  common  with  him* 
self."  Now  the  plain  meaning  of  this  is,  that  because  he  took  one 
moiety  in  his  official  capacity  to  him  and  his  successors,  that  did  not 
disable  him  to  take  the  other  moiety  to  him  and  his  heirs,  but  he 
held  the»  latter  in  his  private  capacity.  Another  case  is  firom  Co.  Litt. 
46,  b.,  where  it  is  said,  if  a  lease  for  years  be  made  to  a  bishop  and 
his  successors,  yet  his  executors  and  administrators  shall  have  it  in 

atUre  droit;  for  regularly,  no  chattel  can  go  in  succession 
[  *  151  ]  in  case  of  a  sole  corporation,  no  more  than  *  if  a  lease  be 

made  out  to  a  man  and  his  heirs,  it  can  go  to  his  heirs.  See 
Ck).  Lit  9,  a.  Now,  in  the  case  of  a  sole  corporation,  it  is  manifest 
that  the  intention  is  to  give  the  chattel  to  the  actual  incumbent  in 
office,  for  his  life,  and  he  is  entitled  to  hold  it  beneficially.  But  no 
chattel  can  pass  in  succession ;  and  then  the  question  arises,  whether 
the  court  will  declare  the  gift  void,  as  to  the  residue  of  the  term,  or 
consider  the  gift  absolute.  The  construction  adopted  has  been  to 
consider  the  intent  to  be  executed  cy  pres;  and,  as  the  testator 
intended  to  give  the  whole,  to  vest  the  term  absolutely  in  the  bishop, 
and  then  by  operation  of  law  it  would  go  to  his  assigns.  But  this 
is  a  case  of  a  sole  corporation,  where  the  party  is  capable  to  take  in 
his  corporate,  as  well  as  his  natural  capacity  for  life.  The  present 
is  a  case  of  aggregate  persons  not  capable  of  taking  in  a  corporate 
capacity.  To  give  the  estate  to  them  in  their  natural  capacity,  and 
for  life  only,  would  defeat  the  testator's  intention ;  for  he  meant  a 
perpetuity  of  trust,  and  to  persons  in  office,  however  often  the  incum- 
bents might  change ;  to  give  them,  in  their  natural  capacities,  an 
estate  for  life  when  not  officers,  would  defeat  the  primary  object 
which  he  had  in  view.  He  meant  no  beneficial  interest  to  any 
incumbent,  but  a  charitable  trust  to  a  succession  of  official  trustees. 
See  2  Preston  on  Estates,  5,  6,  7,  46,  47,  48 ;  Com.  Dig.  Estates,  a.  2. 
It  is  also  said  that,  in  a  will,  a  particular  may  be  made  to  yield  to 
a  more  general  intent.  Certainly  it  may ;  but  then  the  difficulty  in 
the  application  of  this  rule  to  the  present  case  is,  that  the  argmuent 
insists  upon  a  construction  which  I  cannot  but  deem  an  overthrow 
of  the  general,  to  subserve  an  intent  not  indicated.  Because  the  tes- 
tator has  expressed  an  intent  to  be  carried  into  effect  one  way,  which 
cannot  consistently  by  law  be  so,  and  the  court  can  see  another  way, 
by  which  he  might  have  carried  it  into  effect  if  he  had  thought  of  it, 
it  does  not  follow  that  the  court  can  do  that  which  the  testator  might 
have  done,  and  new  model  the  provisions  of  the  will.     If  a  testator 

should,  per  verba  de  prcesenti^  devise  an  estate  to  a  corpora- 
[  •  152  ]  tion  not  in  esse^  *  and  he  knew  the  fact,  or  mistook  the  law, 

the  court  oouli  not  construe  the  words  de  futuro^  and  d&- 
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dare  it  a  good  devise  to  a  corporation  to  be  created  in  futuro*  The 
case  in  1  Roll.  Abridg.,  Devise,  H.  1.  60,  is  decisive  of  that.  The 
general  intention  here  appears  to  me  to  be  to  create  a  perpetual  trust 
in  certain  trustees  in  succession,  for  charity ;  and  I  can  perceive  no 
particular  intent,  as  distinguishable  firom  that  general  intent.  The 
perpetuity,  the  succession,  and  the  trusteeship  are,  in  his  view,  equally 
substantial  ingredients.  So  far  from  allowing  any  other  than  the 
official  trustees  to  administer  it,  he  even  points  out  that,  if  the 
trust  cannot  be  executed  by  them,  the  estate,  if  it  descends  to  his 
heirs,  shall  descend  clothed  with  a  trust  And  he  even  appoints 
the  same  trustees,  and  their  successors  in  office,  executors  of  his 
wiU. 

I  come  now  to  the  other  part  of  the  question,  whether,  if  the  devise 
be  void  at  law,  the  estate  in  the  hands  of  the  heirs  is  affected  with 
the  trust  in  favor  of  the  charity.  It  appears  to  me  most  manifest 
that  it  is  affected  by  the  trust,  if  we  consult  either  the  intention  of 
the  testator  or  the  express  terms  of  the  will.  The  closing  paragraph 
of  the  will  is,  in  my  view  of  it,  decisive,  as  creating  an  express  trust 
in  the  heirs.  "  It  is,"  says  the  testator,  "  my  desire,  all  courts  of  law 
and  equity  will  so  construe  this  my  said  will  as  to  have  the  estate 
appropriated  to  the  above  uses ;  and  that  the  same  should  in  no  case, 
for  want  of  form  or  otherwise,  be  construed  as  that  my  relations,  or 
any  other  person's,  should  heir,  possess,  or  enjoy  my  property,  except 
in  the  manner  and  for  the  uses  herein  above  specified." 

If  no  trustees  had  been  named  in  the  will  to  execute  the  charity, 
it  seems  to  me  very  clear  that  these  terms  would  have  created  a  trust 
in  the  heirs.  There  cannot,  as  I  think,  be  a  doubt  that,  independent 
of  the  statute  of  mortmain,  9  Geo.  IL  c.  26,  the  present  devise  would 
be  held  a  good  charitable  devise,  and  would  be  enforced  in  equity,  at 
least  since  the  statute  of  43  Elizabeth,  of  charitable  uses.  The 
case  of  White  v.  White,  of  Attorney- General  v.  Downing,  Amb. 
Rep.  560,  571 ;  of  Attomey-Greneral  v.  Tancred,  Amb.  351 ; 
S.  C.  1  Eden's  Rep.  10 ;  and  of  Attorney-General  •  v.  Bow-  [  *  153  ] 
yer,  8  Ves.  714,  717,  would  alone  be  decisive ;  but  there 
are  many  others  to  the  same  effect.^  Whether  the  statute  of  43  Eliz* 
abeth  is  in  force  in  the  State  of  New  York,  or  whether,  independent 
of  any  enactment,  a  court  of  equity  could  enforce  this  as  a  charitable 
trust,  in  the  exercise  of  its  general  jurisdiction,  or  as  the  delegate, 
for  this  purpose,  of  the  parental  prerogative  of  the  State,  or  whether 
such  court  could  hold  it  utterly  void,  it  is  unnecessary  for  us  to  con- 

1  See  note  on  Charitable  Uses,  4  W.,  Appendix,  1,  11,  12;  Goggeshall  v.  Felton, 
7  Johns.  Ch.  Bep.  292;  Kirkbank  t;.  Hudson,  7  Price,  212;  Duke,  Charitable  Usei, 
by  Bridgman,  pp.  861,  S74,  875,  890. 
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aider;  that  point  may  well  enough  be  left  to  the  decision  of  the 
proper  state  tribunal,  when  the  case  shall  come  before  it.  At  present, 
I  do  not  think  it  necessary  to  say  more  than  that,  if  the  trust  be 
utterly  void,  then  the  heirs  would,  by  operation  of  law,  take  the  legal 
estate  stripped  of  the  trust.  If  the  trust  be  good,  then  it  is  knit  to 
the  estate,  and  the  heirs  take  it  subject  to  the  trust 

But  it  is  said  that  if  the  trust  be  valid,  the  legislature  had  a  perfect 
right  to  enforce  it,  and  their  act  of  incorporation  amounts  to  a  legal 
execution  of  the  trusts,  and  vests  the  estate  in  the  corporation.  Now, 
whatever  may  be  the  rights  of  the  State,  as  parens  pairicBj  to  enforce 
this  charity,  it  can  enforce  it  only  as  a  trust.  If  the  legal  estate  is 
vested  in  the  heirs  subject  to  the  trust,  the  legislature  cannot  by  any 
act,  ipso  facto  J  devest  that  legal  title,  and  transfer  it  to  the  corpora- 
tion. It  is  one  thing  to  enforce  a  charitable  trust,  and  quite  another 
thing  to  destroy  the  legal  rights  of  the  parties  to  which  it  is  attached. 
If  the  devise  had  been  to  certain  trustees  by  name,  upon  trust  for  the 
charity,  could  the  legislature  have  a  right  to  devest  the  legal  title  ? 
The  case  of  the  Trustees  of  Dartmouth  College  v.  Woodward,  4  W. 
518,  in  its  principles,  bears  against  such  a  doctrine.  The  right  to  en- 
force the  trust  and  operate  upon  the  legal  estate  is  a  right  to  be  exer- 
cised by  judicial  tribunals,  and  not  by  legislative  decrees.  The  doc- 
trine of  the  supreme  court  of  New  York  is,  that  the  legislature  thereof 

has  no  authority  to  devest  vested  legal  rights.^ 
[  *  154  ]       *  But  I  cannot  admit  that  the  act  of  incorporation  was 

intended  to  have  such  an  effect  It  has  no  terms  which 
devest  the  legal  title  of  the  heirs.  It  merely  incorporates  the  trustees 
and  their  successors,  and  clothes  them  with  the  usual  powers  to  carry 
the  trust  into  effect.  It  presupposes  that  the  estate  was  already 
vested  in  them  by  the  vnH  They  are  made  "  capable  in  law  of 
holding  and  disposing  of  the  estate  "  devised  by  the  wilL  It  is  true 
that  the  uses  are  added :  ^<  And  the  same  (estate)  is  hereby  declared 
to  be  vested  in  them  and  their  successors  in  office,  for  the  purposes 
therein  (in  the  will)  expressed."  But  this  was  not,  as  I  think,  in- 
tended to  vest  the  estate  in  them  as  a  legislative  investiture,  but  to 
declare  that  the  estate  was  vested  in  them  for  the  purposes  of  the 
charity,  and  not  othenvise.  The  preamble  of  the  act,  too,  shows  that 
the  trustees  did  not  ask  to  have  tiie  estate  vested  in  them,  but  that 
inconveniences  had  arisen  in  the  management  of  the  estate  from  the 
changes  of  office.  This  is  very  strong  to  show  that  the  legislature 
acted  solely  for  the  purpose  of  avoiding  such  inconveniences,  and 

!•  Dash  V.  Van  Oleek,  7  Johns.  Bep.  477 ;  Bradsbaw  v.  Rogers,  20  Johns.  Rep.  103 ; 
Catlin  V.  Jackson^  8  Johns.  520;  Terrett  t;.  Taylor,  9  C.  43;  Wilkinson  v.  Leland, 
2  P.  627,  657. 
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not  to  give  them  an  estate  to  which  they  then  had  no  title,  and  which 
they  then  professed  to  have  in  their  management. 

Li  every  view,  therefore,  in  which  I  can  contemplate  this  point,  I 
feel  compelled  to  say  that  the  devise,  if  a  valid  devise,  is  not  a  devise 
valid  so  as  to  devest  the  heir  at  law  of  his  legal  estate ;  but  that  the 
devise  can  have  effect,  if  at  all,  only  as  a  trust  for  a  charity  fastened 
on  a  legal  estate  in  his  hands. 

In  this  opinion  as  to  the  nature  and  effect  of  the  devise,  in  which 
I  have  the  misfortune  to  differ  from  that  of  the  court,  I  am  author- 
ized  to  say  that  I  have  the  concurrence  of  the  chief  justice. 

Another  question  is,  whether  the  demandant  was  or  was  not  capa- 
ble of  taking  lands  in  the  State  of  New  York  by  descent  ?  And 
this  question  is  presented  upon  four  different  aspects  of  the  facts. 

In  order  to  explcdn  the  views  which  I  take  of  this  part  of 
*  the  case,  it  will  be  necessary  to  state  some  general  princi-  [  *  155  ] 
pies  upon  the  subject  of  alienage.  The  rule  commonly  laid 
down  in  the  books  is,  that  every  person  who  is  bom  within  the 
ligeance  of  a  sovereign  is  a  subject ;  and,  e  conversoj  that  every  per- 
son bom  without  such  allegiance  is  an  alien.  This,  however,  is  little 
more  than  a  mere  definition  of  terms,  and  affords  no  light  to  guide 
us  in  the  inquiry  what  constitutes  allegiance,  and  who  shall  be  said 
to  be  born  within  the  allegiance  of  a  particular  sovereign;  or,  in 
other  words,  what  are  the  facts  and  circumstances  from  which  the  law 
deduces  the  conclusion  of  citizenship  or  alienage.  Now,  allegiance 
is  nothing  more  than  the  tie  or  duty  of  obedience  of  a  subject  to  the 
sovereign  under  whose  protection  he  is ;  and  allegiance  by  birth  is 
that  which  arises  from  being  bom  within  the  dominions  and  under 
the  protection  of  a  particular  sovereign.  Two  things  usuedly  concur 
to  create  citizenship  ;  first,  birth  locally  within  the  dominions  of  the 
sovereign ;  and  secondly,  birth  within  the  protection  and  obedience, 
or,  in  other  words,  within  the  ligeance  of  the  sovereign.  That  is,  the 
party  must  be  bom  within  a  place  where  the  sovereign  is  at  the  time 
in  full  possession  and  exercise  of  his  power,  and  the  party  must,  also, 
at  his  birth,  derive  protection  from,  and  consequently  owe  obedience 
or  allegiance  to,  the  sovereign,  as  such,  de  facto.  See  Calvin's 
case,  7  Ck).  1 ;  Doe,  ex  dem,  of  Duroure  v.  Jones,  4  Term  Rep. 
300 ;  1  Bl.  Comm.  There  are  some  exceptions  which  are  founded 
upon  peculiar  reasons,  and  which,  indeed,  illustrate  and  confirm 
the  general  doctrine.  Thus,  a  person  who  is  born  on  the  ocean, 
is  a  subject  of  the  prince  to  whom  his  parents  then  owe  allegiance ; 
for  he  is  still  deemed  under  the  protection  of  his  sovereign,  and 
born  in  a  place  where  he  has  dominion  in  common  with  all  other 
sovereigns.     So  the  children  of  an   ambassador  are  held   to  be 

29* 
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subjects  of  the  prince  whom  he  represents,  although  bom  un- 
der the  actual  protection  and  in  the  dominions  of  a  foreign  prince. 
Birth  within  the  dominiolis  of  a  sovereign  is  not  always  suffi- 
cient to  create  citizenship,  if  the  party  at  the  time  does 
[  *  166  ]  not  derive  protection  from  its  sovereign  'in  virtue  of  his 
actual  possession ;  and,  on  the  other  hand,  birth  within  the 
allegiance  of  a  foreign  sovereign  does  not  always  constitute  alle- 
giance, if  that  allegiance  be  of  a  temporary  nature  within  the  domin- 
ions of  another  sovereign.  Thus  the  children  of  enemies,  born  in  a 
place  within  the  dominions  of  another  sovereign,  then  occupied  by 
them  by  conquest,  are  still  aliens ;  but  the  children  of  the  natives, 
bom  during  such  temporary  occupation  by  conquest,  are,  upon  a 
reconquest  or  reoccupation  by  the  original  sovereign,  deemed,  by  a 
sort  of  postliminy,  to  be  subjects  from  their  birth,  although  they  were 
then  under  the  actual  sovereignty  and*  allegiance  of  an  enemy. 

The  general  principle  of  the  common  law  also  is,  that  the  alle- 
giance thus  due  by  bfrth,  cannot  be  dissolved  by  any  act  of  the  sub- 
ject. It  remains  perpetual,  unless  it  is  dissolved  by  the  consent  of 
the  sovereign  or  by  operation  of  law.  Upon  the  cession  of  a  country 
it  passes  to  the  new  sovereign ;  for  the  sovereign  power  is  competent 
to  transfer  it  by  a  voluntary  grant  Upon  the  conquest  of  the  coun- 
try, it  passes  by  operation  of  law  to  the  conqueror ;  who  as  sovereign 
de  facto  has  a  right  to  the  allegiance  of  all  who  are  subdued  by  his 
power,  and  submit  to  the  protection  of  his  arms.  Upon  the  abdica- 
tion of  the  govemment  by  one  prince,  it  passes  by  operation  of  law 
to  him  whom  the  nation  appoints  as  his  successor.  Thus,  by  the 
conquest  of  England,  the  allegiance  of  all  Englishmen  passed  to 
William  the  Conqueror;  by  the  abdication  of  James  II.  their  alle- 
giance passed  to  William  of  Orange ;  and  by  the  cession  to  France 
of  the  Anglo-French  provinces  of  England,  the  allegiance  of  the  na- 
tives passed  to  the  new  sovereign.  These  cases  are  plain  enough 
upon  the  doctrines  of  municipal  law,  as  well  as  upon  those  which 
are  recognized  in  the  law  of  nations. 

But  a  case  of  more  nicety  and  intricacy  is,  when  a  country  is 
divided  by  a  dvil  war,  and  each  party  establishes  a  separate  and  in- 
dependent form  of  government  There,  if  the  old  government  is 
completely  overthrown,  and  dissolved  in  ruins,  the  allegiance  by 
birth  would  seem  by  operation  of  law  to  be  dissolved,  and  the  subjects 
left  to  attach  themselves  to  such  party  as  they  may  choose, 
[  *  157  ]  and  thus  to  become  the  voluntary  subjects,  *  not  by  birth, 
but  by  adoption,  of  either  of  the  new  governments.  But 
where  the  old  government,  notwithstanding  the  division,  remains  in 
operation,  there  is  more  difficulty  in  saying,  upon  the  doctrine  of  the 
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common  law,  that  their  native  allegiance  to  such  government  is  gone, 
by  the  mere  fact  that  they  adhere  to  the  separated  territory  of  their 
birth,  unless  there  be  some  act  of  the  old  government  virtually  ad- 
mitting the  rightful  existence  of  the  new.*  By  adhering  to  the  new 
government,  they  may  indeed  acquire  all  the  rights,  and  be  subject 
to  all  the  duties  of  a  subject  to  such  government.  But  it  does  not 
follow  that  they  are  thereby  absolved  from  all  allegiance  to  the  old 
government.  A  person  may  be,  what  is  not  a  very  uncommon 
case,  a  subject  owing  allegiance  to  both  governments,  ad  wrtiusque 
fidem  regis.  But  if  he  chooses  to  adhere  to  the  old  government, 
and  not  to  unite  with  the  new,  though  governing  the  territory 
of  his  birth,  it  is  far  more  difficult  to  affirm  that  the  new  govern- 
ment can  compel  or  claim  Us  allegiance  in  virtue  of  his  birth,  al- 
though he  is  not  within  the  territory,  so  as  to  make  him  responsible 
criminally  to  its  jurisdiction.  It  may  give  him  the  privileges  of  a  sub- 
ject, but  it  does  not  follow  that  it  can  compulsively  oblige  him  to  re- 
nounce his  former  allegiance.  Perhaps  the  clearest  analogy  to  govern 
such  cases  is  to  bring  them  within  the  rule  that  applies  to  cases  of 
conquest,  where  those  only  are  bound  to  obedience  and  allegiance 
who  remain  under  the  protection  of  the  conqueror. 

The  case  of  the  separation  of  the  United  States  from  Great  Britain, 
is  perhaps  not  strictly  brought  within  any  of  the  descriptions  already 
referred  to ;  and  it  has  been  treated  on  many  occasions,  both  at  the 
bar  and  on  the  bench,  as  a  case  sui  generis.  Before  the  Revolution, 
all  the  colonies  constituted  a  part  of  the  dominions  of  the  king  of 
Great  Britain,  and  all  the  colonists  were  natural-bom  subjects,  en- 
titled to  all  the  privileges  of  British-born  subjects,  and  capable  of 
inheriting  lands  in  any  part  of  the  British  dominions,  as  owing  a 
common  allegiance  to  the  British  crown.  But  in  each  colony  there 
was  a  separate  and  independent  government  established  under  the 
authority  of  the  crown,  though  in  subordination  to  it.  In 
this  posture  of  things  the  Revolution  *  came ;  and  the  declara-  [  *  158  ] 
tion  of  independence  acting  upon  it,  proclaimed  the  colonies 
free  and  independent  States ;  treating  them  not  as  communities,  in 
which  all  government  was  dissolved,  and  society  was  resolved  into 
its  first  natural  elements,  but  as  organized  States,  having  a  present 
form  of  goveriunent^  and  entitled  to  remodel  that  form  according  to 
the  necessities  or  policy  of  the  people.  The  language  of  the  Declara- 
tion of  Independence  is,  that  congress  solemnly  publish  and  declare, 
*^  that  these  united  colonies  are,  and  of  right  ought  to  be,  free  and 
independent  States ;  that  they  are  absolved  firom  all  allegiance  to 
the  British  crown ;  and  that  all  political  connection  between  them 
and  the  State  of  Great  Britain  is  and  ought  to  be  totally  dissolved ; 
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and  that,  as  free  and  independent  States,  they  have  full  power  to  levy 
war,  conclude  peace,  contract  alliances,  establish  commerce,  and  do 
all  other  acts  and  things  which  independent  States  may  of  right  do." 
It  is  plain  that  this  instrument  did  not  contemplate  an  entire  dissolu- 
tion of  all  government  in  the  States ;  which  would  have  led  to  a  sub- 
version of  all  civil  and  political  rights,  and  a  destruction  of  all  laws. 
It  treated  the  colonies  as  States,  and  simply  absolved  them  from 
allegiajice  to  the  British  crown,  and  all  political  connection  with 
Great  Britain.  The  States  so  cdbsidered  it;  some  of  them  pro- 
ceeded to  9jct  and  legislate  before  the  adoption  of  any  new  constitu- 
tion ;  some  of  them  framed  new  constitutions ;  and  some  of  them 
have  continued  to  act  under  their  old  charters  down  to  the  present 
day.  They  treated  the  case  as  it  was  treated  in  England  upon  the 
abdication  of  James  IL,  and  provided  for  it,  by  resorting  to  that  ulti- 
mate sovereignty  residing  in  the  people,  to  provide  for  all  cases  not 
expressly  provided  for  in  their  laws. 

Antecedent  to  the  Revolution,  the  inhabitants  of  the  colonies, 
whether  natives  of  the  colonies,  or  of  any  other  of  the  British  domin- 
ions, owed  no  allegiance  except  to  the  Britbh  crown.  There  was 
not,  according  to  the  common  law,  any  secondary  or  subordinate 
allegiance  to  the  colony  itself,  or  the  government  therein  established, 
as  contradistinguished  from  the  general  allegiance  to  the  British 
crown.  When,  therefore,  the  declaration  of  independence 
{  *  159  ]  absolved  all  the  *  States  from  allegiance  to  the  British 
crown,  it  was  an  act  of  one  party  only.  It  did  not  bind  the 
British  government,  which  was  Still  at  liberty  to  insist,  and  did  insist 
upon  the  absolute  nullity  of  the  act,  and  claimed  the  allegiance  of 
all  the  colonists  as  perpetual  and  obligatory.  From  this  perplexing 
state  of  alSfairs,  the  necessary  accompaniment  of  a  civil  wax,  it  could 
not  escape  the  notice  of  the  eminent  men  of  that  day,  that  most  dis- 
tressing questions  must  arise ;  who  were  to  be  considered  as  consti- 
tuting the  American  States,  on  one  side,  and  "  the  State  of  Oreat 
Britain"  on  the  other?  The  common  law  furnished  no  perfect 
guide,  or  rather  admitted  of  different  interpretations.  If,  on  the  one 
side,  it  was  said,  that  all  persons  born  within  a  colony  owed  a  per- 
petual allegiance  to  that  colony,  whoever  might  be  the  sovereign,  the 
answer  was,  that  the  common  law  admitted  no  right  in  any  part  of 
the  subjects  to  change  their  allegiance  without  the  consent  of  their  sov- 
ereign, and  that  the  usurpation  of  such  authority  was  itself  rebellion ; 
for  ^^  nemo  potest  exuere  patriam^^  was  the  language  of  the  common 
law.  In  respect  to  persons  who  were  not  natives,  but  inhabitants 
only,  in  a  colony,  at  the  time  of  the  assertion  of  its  independence, 
there  was  still  less  reason  to  claim  their  allegiance.    If  they  were 
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aliens,  there  was  no  pretence  to  say  that  they  could  be  bound  to  per- 
manent allegiance  against  their  will.  If  they  were  bom  in  England, 
or  elsewhere  in  the  British  dominions,  out  of  the  colony,  they  were 
as  little  bound  to  permanent  allegiance ;  because  they  inhabited,  not 
as  colonists,  but  as  British  subjects.  In  respect  to  both  these  cases, 
(i.  e.  foreigners  and  British  subjects,)  no  colony,  upon  assuming  to 
be  an  independent  State,  could,  against  their  will,  make  them  mem- 
bers of  the  State.  It  would  be  an  exercise  of  authority  not  flowing 
from  its  rights  as  an  independent  State,  and  at  war  with  the  admitted 
lights  of  other  nations,  by  the  law  of  nations,  to  hold  the  allegiance 
of  their  own  subjects.  In  order,  therefore,  to  make  such  persons 
members  of  the  State,  there  must  be  some  overt  act  or  consent  on 
their  own  part,  to  assume  such  a  character ,  and  then,  and  then  only, 
could  they  be  deemed,  in  respect  to  such  colony,  to  determine  their 
right  of  election. 

Under  the  peculiar  circumstances  of  the  Revolution,  the 
•  general,  I  do  not  say  the  universal,  principle  adopted  was,  [  *  160  ] 
to  consider  all  persons,  whether  natives  or  inhabitants,  upon 
the  occurrence  of  the  Revolution,  entitled  to  make  their  choice,  either 
to  remain  subjects  of  the  British  crown  or  to  become  members  of  the 
United  States.  This  choice  was  necessarily  to  be  made  within  a 
reasonable  time.  In  some  cases  that  time  was  pointed  out  by  express 
acts  of  the  legislature ;  and  the  fact  of  abiding  within  the  State  after 
it  assumed  independence,  or  after  some  other  specific  period,  was  de- 
clared to  be  an  election  to  become  a  citizen.  That  was  the  course 
in  Massachusetts,  New  York,  New  Jersey,  and  Pennsylvania.  In 
other  States  no  special  laws  were  passed,  but  each  case  was  left  to 
be  decided  upon  its  own  circumstances,  according  to  the  voluntary 
acts  and  conduct  of  Hie  party.  That  the  general  principle  of  such  a 
right  of  electing  to  remain  under  the  old  or  to  contract  a  new  alle- 
giance, was  recognized,  is  apparent  from  the  cases  of  The  Common- 
wealth V.  Chapman,  1  DalL  R.  53 ;  Caignet  v.  Pettit,  2  lb.  234 ; 
Martin  v.  The  Commonwealth,  1  Mass.  347, 397 ;  Palmer  v.  Downer, 
2  lb.  179,  n. ;  S.  C.  Dane's  Abridg.,  c.  131,  art.  7,  §  4 ;  Kilham  v. 
Ward,  2  Mass.  236,  and  Gardner  v.  Ward,  2  lb.  244,  n. ;  as  explained 
and  adopted  in  Inhabitants  of  Cummington  v.  Inhabitants  of  Spring- 
field, 2  Pick.  394,  and  note ;  Inhabitants  of  Manchester  v.  Inhabitants 
of  Boston,  16  Mass.  230,  and  M'Rvaine  f;.  Coxe's  Lessee,  4  C.  209, 
211.'  But  what  is  more  directly  in  point,  it  is  expressly  declared  and 
acted  upon  by  the  supreme  court  of  New  York,  in  the  case  of  Jack- 
son V.  White,  20  Johns.  313.    It  appears  to  me  that  there  is  sound 

1  See  also  Chase,  J.,  in  Ware  v.  Hylton,  8  DalL  225 ;  1  Pet  Cond.  R.  199-;  Hebron 
9.  Colchester,  5  Day's  R.  169. 
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sense  and  public  policy  in  this  doctrine,  and  there  is  no  pretence  to 
say  that  it  is  incompatible  with  the  known  law  or  general  usages 
of  nations.  The  case  of  Ainslie  v.  Martin,  9  Mass.  454,  proceeds 
upon  the  opposite  doctrine ;  but  that  case  stands  alone,  and  is  incom- 
patible with  prior  as  well  as  subsequent  decisions  of  the 
[  *  161  ]  same  court,  and  so  it  has  been  *  treated  by  Chancellor  Kent,  ' 
in  his  learned  commentaries.  2  Kent's  Com.  35,  52. 
Another  point  which  necessarily  arises  in  the  present  discussion  is, 
whether  a  party,  who,  by  operation  of  law,  or  by  the  express  enact- 
ment of  the  legislature  of  a  State,  after  the  declaration  of  indepen- 
dence, became  a  citizen  of  the  State,  could  afterwards,  by  any  act  of 
his  own,  flagrante  bello^  devest  himself  of  such  citizenship.  It  is 
clear  that  during  the  war,  however  true  it  might  be  that  the  State,  by 
its  own  declaration,  or  by  his  consent,  might  hold  him  to  his  alle- 
giance as  a  citizen,  and  absolve  him  from  his  former  aUegiance,  such 
declaration  or  consent  could  be  binding  only  between  him  and  the 
State,  and  could  have  no  legal  effect  upon  the  rights  of  the  British 
crown.  The  king  might  still  claim  to  hold  him  to  his  former  allegiance, 
and  until  an  actual  renunciation  on  his  part,  according  to  the  common 
law,  he  remained  a  subject  He  was,  or  might  be  held  to  be,  bound 
ad  tUriusqtAe  fidem  regis.  In  an  American  court,  we  should  be  bound 
to  consider  him  as  an  American  citizen  only ;  in  a  British  court,  he 
would,  upon  the  same  principle,  be  held  a  British  subject  Neutral 
nations  would  probably  treat  him  according  to  the  side  with  which 
he  acted  at  the  time  when  they  were  called  upon  to  decide  upon  his 
rights.  It  might  well  be  presumed  that,  from  various  motives,  num- 
bers would  change  sides  during  the  progress  of  the  contest ;  some 
because  they  were  compulsively  held  to  allegiance,  and  others,  again, 
from  a  sincere  change  of  opinion.  It  is  historically  true,  that  num- 
bers did  so  change  sides.  The  general  doctrine  asserted  in  the 
American  courts  has  been,  that  natives  who  were  not  here  at  the 
declaration  of  independence,  but  were  then,  and  for  a  long  while 
afterwards  remained,  under  British  protection,  if  they  returned  before 
the  treaty  of  peace,  and  were  here  at  that  period,  were  to  be  deemed 
citizens.  K  they  adhered  to  the  British  crown  up  to  the  time  of  the 
treaty,  they  were  deemed  aliens ;  some  of  the  cases  already  referred 
to  are  full  to  this  point,  and  particularly  Kilham  v.  Ward,  and  Gard- 
ner V.  Ward.  In  respect  to  British  subjects,  not  natives,  who  joined 
us  at  any  time  during  the  war,  and  remained  with  us  up  to 
[  *  162  ]  the  peace,  a  similar  rule  of  deeming  them  citizens  has  *been 
adopted.  The  cases  in  9  Mass.  454,  2  Pick.  394,  and  5  Day, 
169,  are  to  this  effect  The  ground  of  this  doctrine  is,  that  each  gov- 
ernment had  a  right  to  decide  for  itself  who  should  be  admitted  oi 
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deemed  citizens ;  that  those  who  adhered  to  the  States  and  to  Ghreat 
Britain  respectively,  were,  by  the  respective  governments,  deemed 
members  thereof ;  and  that  the  treaty  of  peace  acted  by  necessary 
implication  upon  the  existing  state  of  things,  and  fixed  the  final  alle- 
giance of  the  parties  on  each  side,  as  it  was  then,  de  facto.  Hence 
the  recognition  on  the  part  of  Great  Britain  of  our  independence,  by 
the  treaty  of  1783,  has  always  been  held  by  us  as  a  complete  renun* 
elation  on  her  part  of  any  allegiance  of  the  then  members  of  the 
States,  whether  natives  or  British  bom.  And  the  same  doctrine  has 
been  in  its  fullest  extent  recognized  in  the  British  courts,  in  the  case 
of  Thomas  v.  Acklam,  2  Barn.  &  Cress.  779.  Lord  Chief  Justice 
Abbott,  in  delivering  the  opinion  of  the  court  on  that  occasion,  said, 
that  the  declaration  in  the  treaty  that  the  States  were  free,  sovereign, 
and  independent  States,  was  a  declaration  that  the  people  composing 
the  State  shall  no  longer  be  considered  as  subjects  of  the  sovereign 
by  whom  such  declaration  is  made.  And  in  a  subsequent  case, 
Auchmuty  v.  Mulcaster,  8  DowL  &  Ryl.  693 ;  S.  C.  5  Barn.  &  Cress. 
771,  the  same  court  held,  that  a  native  American,  born  before  the 
declaration  of  independence,  who  adhered  to  the  royal  cause  during 
the  war,  still  retained  his  allegiance,  and  was  to  be  deemed,  nol  an 
American  citizen,  but  a  British  subject  Mr.  Justice  Bayley,  on  that 
occasion,  said :  "  The  king  acknowledges  the  United  States  to  be 
firee,  sovereign,  and  independent  States."  "  Who  are  made  indepen- 
dent ?  The  States.  Does  not  this  mean  the  persons  who  at  that 
time  (of  the  treaty)  composed  the  American  States  ? ''  8  Dowl.  & 
ByL  603.  And  again  he  added:  <<  The  treaty,  &;c.,  &;c.,  made  those 
persons  who  were  at  that  period  of  time  adhering  to  the  then  Amer- 
ican government  or  constituted  authorities,  firee  of  their  allegiance  to 
the  crown  of  these  kingdoms,  and  ^eft  them  to  adopt  their  allegiance 
to  the  new  government." 

In  Kilham  v.  Ward,  2  Mass.  236,  and  Gardner  v.  *  Ward,  [  *  163  ] 
2  lb.  244,  n.,  a  like  doctrine  was  avowed.  The  language  of 
the  court  there  was,  that  by  the  treaty  those  who  by  their  adherence 
and  residence  had  remained  the  subjects  of  the  King  of  Great  Britain 
on  the  one  part,  and  those  who  by  their  adherence  and  residence  were 
then  the  people  of  the  United  States  on  the  other  part,  were  recipro- 
cally discharged  firom  all  opposing  claims  of  allegiance  and  sover- 
eignty. This  doctrine  appears  to  me  so  rational  and  just,  and  founded 
upon  such  a  clear  principle  of  reciprocity  and  public  policy,  that  it  is, 
I  own,  extremely  difficult  for  me  to  admit  that  the  treaty  does  not 
indispensably  require  that  interpretation.  It  is  true  that  the  treaty 
contains  no  renunciation  on  our  part  of  the  allegiance  of  any  of  our 
citizens  who  had  adhered  to  the  British  crown ;  but  the  reason  of  the 
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omission  is  obvioas.  Great  Britain  claimed  the  allegiance  of  all 
the  colonists  as  British  sabjects ;  she  renounced  by  the  treaty  that 
claim  as  to  all  who  then  adhered  to  the  American  States.  We  ac- 
quiesced in  that  result,  and  must,  in  the  absence  of  any  stipulation 
to  the  contrary,  be  deemed  to  admit  the  allegiance  to  have  been 
retained  of  all  whose  allegiance  was  not  expressly  or  impliedly 
renounced. 

I  am  compelled,  however,  to  admit  the  language  of  this  court  in 
IVTIlvaine  v.  Coxe's  Lessee,  4  C.  209,  214,  leads  to  an  opposite  con- 
clusion. There  is  no  doubt  that  the  treaty  of  peace  does  not  ascer- 
tain who  are  citizens  on  the  one  side,  or  subjects  on  the  other.  That 
is  a  matter  partly  of  law  and  partly  of  fact ;  but  when  the  fact  is 
ascertained  that  the  party  was  de  facto^  at  the  time,  under  the  alle- 
giance of  and  adhering  to  either  government,  he  is  to  be  treated  as  a 
subject  of  that  government,  and,  as  such,  a  party  to  the  treaty.  What 
right  have  the  American  States  to  say  that  all  persons  shaU  be  deemed 
citizens  who,  at  any  time  previous  to  the  treaty,  were  deemed  citizens 
under  their  laws;  any  more  than  Oreat  Britain  has,  to  hold  all 
persons  subjects  whom  she  had  previously  deemed  subjects,  in  virtue 
of  their  original  allegiance.  Each  party  must,  I  think,  be  presumed 
to  deal  with  the  other  upon  the  footing  of  equal  rights  as  to  alle- 
giance, and  to  act  upon  the  status  in  quo  the  treaty  found  them.  If, 
however,  the  case  of  IVfllvaine  v.  Coxe's  Lessee  is  to  be 
[  *  164  ]  deemed  not  *  an  administration  of  local  law,  but  of  universal 
law  and  the  interpretation  of  treaties,  it  overthrows  the 
reasoning  for  which  I  contend.  I  cannot  admit  its  universality  of 
application ;  on  the  contrary,  sitting  in  Massachusetts,  I  should  feel 
myself  constrained  to  reexamine  the  doctrine,  as  applicable  to  that 
State,  upon  a  point  which  affected  her  political  rights  and  her  soil, 
and  which  the  courts  of  the  State  had  the  most  ample  jurisdiction  to 
entertain  and  determine.  In  New  York,  there  is  no  decision  either 
way ;  and  it  seems  to  me,  therefore,  that  it  is  fit  to  be  reexamined 
upon  principle.  I  adopt  the  suggestion  of  Lord  Chief  Justice  Abbott 
in  Doe  ez  dem.  Thomas  u,  Acklam,  2  Bam.  &  Cress.  798,  that  the 
inconvenience  that  must  ensue  firom  considering  any  large  mass  of 
the  inhabitants  of  a  country  to  be  at  once  citizens  and  subjects  of 
two  distinct  and  independent  States,  and  owing  allegiance  to  each ; 
would,  if  the  language  of  the  treaty  could  admit  of  any  doubt  of  its 
effect,  be  of  great  weight  toward  the  removal  of  that  doubt  The 
treaty  ought  to  be  so  construed,  as  that  each  government  should  be 
finally  deemed  entitled  to  the  allegiance  of  those  who  were  at  that 
time  adhering  to  it.  See  also  1  Wood.  Lect.  382 ;  Dane's  Abridg. 
c  131,  art  7. 
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With  these  principles  in  view,  let  us  now  come  to  the  considera- 
tion of  the  question  of  alienage  in  the  present  case.  That  the  father 
and  mother  of  the  demandant  were  British-bom  subjects,  is  admited. 
If  he  was  born  before  the  4th  of  July,  1776,  it  is  ad  clear  that  he  was 
bom  a  British  subject.  If  he  was  bom  after  the  4th  of  July,  1776, 
and  before  the  16th  of  September,  1776,  he  was  bom  an  American 
citizen,  whether  his  parents  were  at  the  time  of  his  birth  British  sub- 
jects or  American  citizens.  Nothing  is  better  settled  at  the  common 
law  than  the  doctrine  that  the  children  even  of  aliens  bom  in  a 
country,  while  the  parents  are  resident  there  under  the  protection  of 
the  government,  and  owing  a  temporary  allegiance  thereto,  are  sub- 
jects by  birth.  If  he  was  bom  after  the  16th  of  September,  1776, 
and  his  parents  did  not  elect  to  become  members  of  the  State  of 
New  York,  but  adhered  to  their  native  allegiance  at  the 
time  of  his  birth,  *then  he  was  bom  a  British  subject.  If  he  [  *  165  ] 
was  in  either  way  bom  a  British  subject,  then  he  is  to  be 
deemed  an  alien,  and  incapable  to  take  the  land  in  controversy  by 
descent ;  unless  he  had  become  at  the  time  of  the  descent  cast  an 
American  citizen,  by  some  act  sufficient  in  point  of  law  to  work  such 
a  change  of  allegiemce. 

His  parents  being  bom  British  subjects,  it  is  incumbent  upon  those 
who  set  up  the  defence,  to  establish,  that  having  a  right  of  choice, 
his  parents  elected  to  become  American  citizens.  This  is  attempted 
to  be  deduced  by  operation  of  law,  from  oertain  resolutions  and  acts 
of  the  government  de  facto  of  the  State  of  New  York.  As  early  as 
the  16th  of  September,  1776,  his  parents  joined  the  British  troops  in 
New  York,  and  remained  under  the  protection  of  the  British  arms 
during  the  war.  At  the  dose  of  the  war  his  father  withdrew  (his 
mother  being  then  dead)  with  the  British  authorities ;  and  he  con- 
tinued ever  afterwards  under  the  protection  and  allegiance,  de  facto^ 
of  the  British  crown.  So  far  as  the  acts,  therefore,  of  the  parents, 
manifested  by  a  virtual  adherence  to  the  British  side,  go,  they  negative 
any  intentional  change  of  native  allegiance.  But  it  is  said  that  they 
were  bound  to  make  their  election  in  a  reasonable  time.  I  agree  to 
this ;  but  the  effect  of  the  omission  to  manifest  an  election  in  favor 
of  the  State  of  New  York,  was,  in  my  judgment,  decisive  of  their 
adhering  to  the  allegiance  of  their  native  sovereign.  But  if  it  were 
otherwise,  if  the  election  to  remain  British  subjects  must  be  affirma- 
tively established ;  still,  I  think,  in  point  of  law,  under  all  the  circum- 
stances, an  election  by  taking  the  British  protection  in  September, 
1776,  was  within  a  reasonable  time ;  and  the  case  of  Jackson  t;. 
White,  30  Johns.  313,  in  my  judgment,  warrants  such  a  conclusion. 

But  it  is  said  that  the  ordinance  of  the  16th  of  July,  1776,  which 
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declares  <^  that  all  persons  abiding  within  the  State  of  New  York, 
and  deriving  protection  from  the  laws  of  the  same,  owe  allegiance  to 
the  said  laws,  and  are  members  of  the  State,"  by  necessary  con- 
clusion and  operation  of  law  made  the  parents  of  the  demandant 

American  citizens ;  because  they  were  then  abiding  within 
[  •  166  ]  the  State  and  deriving  *  protection  from  its  laws.     Now 

assuming  that  the  convention  of  the  State  of  New  York 
had  plenary  powers  for  this  purpose,  so  as  to  bind  a  British  subject 
not  born  in  New  York  to  allegiance  to  the  State,  from  the  mere  fact 
of  his  local  residence  at  the  time,  (a  proposition  that  is  incumbered 
with  many  difficulties,)  the  term  ^^  abiding,"  as  here  used,  has  never 
been  construed  to  exclude  the  right  of  election  of  persons  who  were 
inhabitants  at  that  period,  to  adhere  to  the  old,  or  contract  a  new 
allegiance.  The  case  of  Jackson  v.  White,  20  Johns.  3l3,  is  decisive 
of  that. 

We  must  then  give  a  rational  interpretation  to  the  word,  consistent 
with  the  rights  of  parties,  and  the  accompanying  language  of  the 
ordinance.  By  "abiding,"  in  the  ordinance,  is  meant  not  merely 
present  inhabitants,  but  present  inhabitancy  coupled  with  an  inten- 
tion of  permanent  residence.  This  is  apparent  from  the  next  clause 
of  the  ordinance,  where  it  is  declared,  "  that  all  persons  passing 
through,  visiting,  or  making  a  temporary  stay  in  the  State  being 
entitled  to  the  protection  of  the  laws  during  the  time  of  such  passage, 
visitation,  or  temporary  stay,  owe  during  the  same  allegiance  thereto." 
Their  "temporary  stay"  is  manifestly  used  in  contradiction  to 
"  abiding,"  and  shows  that  the  latter  means  permanent  intentional 
residence.  So  Mr.  Chief  Justice  Spencer,  in  Jackson  v.  White,  20 
Johns.  313,  326,  considered  it.  He  says,  "  residence  in  this  State 
prior  to  that  event  (the  declaration  of  independence)  imported  nothing 
as  regards  the  election  ot  determination  of  such  residents  to  adhere  to 
the  old  or  adopt  the  new  government.  The  temporary  stay  men- 
tioned in  the  resolution  of  the  convention  passed  only  twelve  days 
after  the  declaration  of  independence  by  congress,  and  within  five 
days  after  the  adoption  of  the  declaration  by  the  convention  of  this 
State,  clearly  imports,  that  such  persons  who  were  resident  here  with- 
out any  intention  of  permanent  residence,  were  not  to  be  regarded  as 
members  of  the  State ; "  they  h£id  a  right  to  a  reasonable  time  there- 
fore, after  the  ordinance  was  passed,  to  decide  whether,  with  refer- 
ence to  the  new  government,  they  would  adopt  a  permanent  residence 
in  the  State,  and  to  become  members  thereof. 

A  similar  declaration  is  to  be  found  in  the  statute  of  1777, 
[  *  167  ]  of  *  Massachusetts,  and  there  the  term  "  abiding  "  has  been 

construed  not  only  to  apply  to  an  intention  of  permanent 


JANUARY   TERM,   1880.  S51 


Inglis  V.  Trastees  of  the  Sailors  Snag  Harbor.    3  P. 


lesidence,  but  of  a  prospective  abiding.  2  Pick.  394,  395.  The 
reasoning  in  the  Commonwealth  v.  Chapman,  1  DalL  53,  persua- 
sively conducts  us  to  a  similar  conclusion.  This  ordinance,  then, 
cannot  be  deemed  to  dissolve  the  native  allegiance  of  the  parents  of 
the  demandant,  unless  it  shall  be  clearly  established  that  they 
intended  a  permanent  residence  in  New  York,  and  to  become  mem- 
bers of  the  State  under  the  new  government,  anterior  to  their  assum- 
ing British  protection  in  September,  1776. 

But  even  admitting  that  his  parents  did  elect  to  become  citizens 
of  New  York  before  the  16th  of  September,  1776,  still,  I  am  of  opin- 
ion that  the  demandant,  if  he  was  bom  after  the  British  took  posses- 
sion of  the  city  of  New  York,  in  September,  1776,  while  his  parents 
were  under  the  protection  of,  and  adhering  to  the  British  government 
de  factOy  was  to  all  intents  and  purposes  an  alien  bom.  To  consti- 
tute a  citizen,  the  party  must  be  born  not  only  within  the  territory, 
but  within  the  ligeance  of  the  government  This  is  clear  from  the 
whole  reasoning  in  Calvin's  case,  7  Co.  6  a.  18,  a»  b.  See  also  Com. 
Dig.  Alien.  Bac  Abridg.  Alien.  A.  Now  in  no  just  sense  can  the 
demandant  be  deemed  born  within  the  ligeance  of  the  State  of  New 
York,  if,  at  the  time  of  his  birth,  his  parents  were  in  a  territory  then 
occupied  by  her  enemies  and  adhering  to  them  as  subjects,  de  facto^ 
in  virtue  of  their  original  allegiance. 

The  act  of  the  22d  of  October,  1779,  which  confiscates  the  estate 
of  the  parents  of  the  demandant,  throws  great  light  upon  this  part  of 
the  subject ;  it  demonstrates  that  they  were  deemed  to  be  then  ad- 
hering to  the  British,  the  enemies  of  the  State.  It  begins  with  a 
preamble  reciting  that  ^divers  persons  holding  or  claiming  property 
within  this  State  have  voluntarily  been  adherent  to  the  said  king,  (of 
Great  Britain,)  his  fleets  and  armies,  enemies  to  this  State  and  the  said 
other  United  States,  with  intent  to  subvert  the  government  and  lib- 
erties of  this  State,  and  of  the  said  other  United  States, 
*  and  to  bring  the  same  into  subjection  to  the  crown  of  Great  [  *  168  ] 
Britain ;  by  reason  whereof  the  said  persons  have  severally 
justly  forfeited  all  right  to  the  protection  of  this  State,  and  to  the  ben- 
efit of  the  laws  under  which  such  property  is  held  or  claimed."  It 
farther  declares  that  the  public  safety  requires  ^  that  the  most  notorious 
offenders  should  be  immediately  hereby  convicted  and  attainted  of  the 
offence  aforesaid,  in  order  to  work  a  forfeiture  of  their  respective  es- 
tates, and  invest  the  same  in  the  people  of  this  State."  It  then  enacts, 
that  John  Murray,  Earl  of  Dunmore,  &c.,  &c.,  Charles  Inglis  of  the  said 
city  (of  New  York,)  and  Margaret,  his  wife,  (the  parents  of  the  de- 
mandant,) &c.,  &C.,  be,  and  each  of  them  are  hereby  severally  declared 
to  be  ipso  facto  convicted  and  attainted  of  the  offence  aforesaid;"  and 
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then  declares  their  estates  forfeited.  In  the  second  section,  it  enacts 
that  the  same  persons  ^<  shall  be,  and  hereby  are  declared  to  be,  forever 
banished  from  this  State,  and  each  and  every  of  them,  who  shall  at  any 
time  hereafter  be  found  in  any  part  of  this  State,  shall  be  and  hereby 
is  adjudged  and  declared  guilty  of  felony,  and  shall  suffer  death.'' 

This  act  deserves  an  attentive  consideration  on  several  accounts. 
It  is  apparent  upon  its  face,  that  it  is  not  an  act  which  purports  to  be 
an  attainder  of  the  citizens  of  the  State  only,  on  account  of  their 
treason  in  adhering  to  the  public  enemies ;  for  it  embraces  persons 
who  never  i^ere,  nor  were  pretended  to  be  citizens ;  neither  does  it 
affect  to  confiscate  the  property  on  account  of  the  alienage  of  the 
persons  named  therein,  by  way  of  escheat.  The  persons  described 
as  subjects  of  attainder  are,  <<  persons  holding  or  claiming  property 
within  this  State,"  which  description  equally  applies  to  citizens  and 
British  subjects,  and  may  include  foreigners  of  other  nations.  It 
seems,  indeed,  a  summary  exercise  of  the  ultimate  power  of  sover- 
eignty, in  inflicting  the  penalty  of  confiscation  upon  the  property  of 
eneude&fjure  belli.  But  it  demonstrates  clearly  the  sense  of  the  leg- 
islature, that  the  persons  named  therein  w^e  at  the  time  voluntary 
adherents  to  the  British  crown,  and  enemies  of  the  State ;  and  it  af- 
fords a  very  cogent  presumption  of  such  adherence  from  the 
[  *  169  ]  time  that  they  first  came  under  British  *  protection.  It  fur- 
ther denounces  such  persons  as  enemies  or  traitors,  who 
have  forfeited  all  right  to  the  protection  of  the  State,  and  punishes 
them  by  a  sentence  of  perpetual  banishment,  and  makes  their  resi- 
dence within  the  State  a  capital  felony. 

Such  a  sentence,  under  such  circumstances,  must  be  deemed,  on 
the  part  of  the  State,  a  perpetual  renunciation  of  the  allegiance  of 
those  persons,  and  to  deprive  them  of  the  rights,  and  to  absolve  them 
from  tiie  duties,  of  citizens.  There  can  be  no  allegiance  due  where 
the  sovereign  expressly  denies  all  protection,  and  compels  the  party 
to  a  perpetual  exile.  In  this  view  of  the  matter,  the  demandant's 
parents  were,  by  the  sovereign  act  of  the  State  itself,  absolved  from 
aU  future  allegiance,  even  if  they  had  antecedently  owed  any  to  the 
State.  In  this  state  of  things,  the  treaty  of  1783  found  the  father 
adhering  to  the  British  crown  as  a  native-born  subject. 

What,  then,  is  the  operation  of  the  treaty  of  1783  ?  It  is  clear  to 
my  mind  that  the  father  of  the  demandant  must  be  considered  as  a 
party  to  that  treaty  on  the  British  side.  I  say  this  upon  the  pre- 
sumption, which  is  not  denied,  that  he  was  then  adhering  to  the 
British  crown;  and  that  he  was  there  recognized  and  protected  as  a 
subject  owing  allegiance  to  the  Britbh  crown.  In  this  state  of  thingp, 
the  treaty  must,  upon  the  grounds  which  I  have  already  stated,  be 
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deemed  to  operate  as  an  admission  that  be  was  in  fature  to  owe  no 
allegiance  to  the  State  of  New  York,  but  be  was  to  be  deemed  a 
Britisb  subject. 

The  question  then  arises  as  to  what  was  the  operation  of  the 
treaty  upon  his  son,  the  demandant,  who  was  then  an  infant  of  ten- 
der years,  and  incapable  of  any  election  on  his  own  part  It  appears 
to  me,  that  upon  principles  of  public  law  as  well  as  of  the  com- 
mon law,  he  must,  if  born  a  British  subject,  be  deemed  to  adhere  to, 
and  retain  the  national  allegiance  of  his  parents  at  the  time  of  the 
.  treaty.  Yattel  considers  the  general  doctrine  to  be,  that  children 
generally  acquire  the  national  character  of  their  parents  ( Vattel  B, 
1,  ch.  19,  §§  212, 219) ;  and  it  is  certain,  both  by  the  common 
law  and  statute  law  of  England,  that  the  demandant  *  would  [  *  170  ] 
be  deemed  a  British  subject  The  argument  itself  assumes 
that  the  demandant  now  acts  officially  in  that  character,  and  that 
ever  since  bis  arrival  of  age  he  has  adhered  to  his  British  allegiance. 

Upon  the  whole,  upon  the  point  of  alienage  as  presented  in  the  case, 
the  following  are  my  opinions  under  the  various  postures  of  the  facts : — 

1.  That  if  the  demandant  was  born  before  the  4th  of  July,  1776, 
he  was  bom  a  British  subject. 

2.  That  if  he  was  born  after  the  4th  of  July,  1776,  and  before  the 
16th  of  September,  1776,  he  was  bom  an  American  citizen ;  and 
that  it  makes  no  difference  in  this  respect  whether  or  not  his  parents 
had  at  the  time  of  his  birth,  elected  to  become  citizens  of  the  State' 
of  New  York,  by  manifesting  an  intention  of  becoming  permanently 
members  thereof,  in  the  sense  which  I  have  endeavored  to  explain. 

3.  That  if  the  demandant  was  bom  after  the  15th  of  September, 
1776,  when  the  British  took  possession  of  New  York,  and  while  his 
parents  were  there  residing  under  the  protection  of,  and  adhering  to 
the  British  crown  as  subjects  de  faciOy  he  was  bom  a  British  subject, 
even  though  his  parents  had  previously  become  citizens  of  the  State 

'   of  New  York. 

4.  That  if  the  demandant  was  bom  after  the  lt3th  of  September, 
1776,  and  could  be  deemed  (as  I  cannot  admit)  a  citizen  of  the  State 
of  New  York,  in  virtue  of  his  parents  having,  before  the  time  of  his 
birth,  elected  to  become  citizens  of  that  State,  still,  his  national  char- 
acter was  derivative  jfrom  his  parents,  and  was,  under  the  peculiar 
circumstances  of  this  case,  liable  to  be  changed  during  the  revolu- 
tionary war;  and  that,  if  his  parents  reverted  to  their  original  charac- 
ter as  British  subjects,  and  adhered  to  the  British  crown,  his  allegiance 
was  finally  fixed  with  theirs  by  the  treaty  of  peace.  , 

6.  That  it  was  competent^  for  the  British  government  to  insist,' at 
all  times  during  the  revolutionary  war,  upon  retaining  the  allegiance 

30* 
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of  all  pcrsous  who  were  born  or  became  subjects,  and  for  the  Ameri- 
can States  to  insist  in  like  manner.  But  that  the  treaty  of  peace  of 
1783  released  all  persons  from  any  other  allegiance  than  that  of  the 
party  to  whom  they  then  adhered,  and  under  whose  alle- 
[  *  171  ]  giance  they  *  were  then,  de  factOj  found.  That  if  the  de- 
mandant's father  was  at  that  time  so  adhering,  it  was  a 
final  settlement  of  his  allegiance  on  the  British  side ;  and  that  the 
demandant,  unless  born  after  the  4th  of  July,  1776,  and  before  the 
15th  of  September,  1776,  remained,  to  all  intents  and  purposes,  a 
British  subject. 

6.  That  if  the  C8ise  of  IVFIlvaine  v.  Coxe's  Lessee,  4  C.  209,  should 
be  thought  to  have  overturned  this  doctrine  so  that  it  is  no  longer 
reexaminable,  still,  that  in  this  case  the  parents  had  a  right  to  elect 
to  which  government  they  would  adhere ;  and  that  a  period  up  to 
the  15th  of  September,  1776,  was  not  an  unreasonable  time  for  that 
purpose ;  and  that,  unless  some  prior  clear  act  of  election  could  be 
shown,  the  adherence  to  the  British  from  the  15th  of  September  to 
the  close  of  the  war,  afforded  strong  evidence  to  repel  the  presumj)- 
tion  of  any  prior  election  to  become  citizens,  arising  from  the  fact  of 
abiding  in  the  State  up  to  that  period. 

From  these  views,  meaning  to  be  understood  to  leave  any  disputed 
facts  open  for  inquiry,  (although  no  other  facts  seem  in  dispute,  ex- 
cept the  actual  period  of  the  birth  of  the  demandant,)  my  judgment 
would  be  that  the  demandant  was,  unless  he  was  born  between  the 
4th  of  July  and  the  15th  of  September,  1776,  an  alien  at  the  time  of 
the  treaty  of  1783,  and  has  ever  since  remained  so.  I  agree  to  the 
doctrine  in  Dawson's  Lessee  v.  Godfrey,  4  C.  321,  that  the  right  to 
inherit  depends  upon  the  existing  state  of  allegiance  at  the  time  of 
the  descent  cast,  and  not  merely  upon  a  community  of  allegiance  at 
the  time  of  birth ;  and  the  same  doctrine  is  recognized  in  the  fullest 
manner  in  the  British  courts.  Doe  ex  dem.  Thomas  v.  Acklam,  2 
Bam.  &  Cress.  779.  If  the  demandant,  then,  was  an  alien  at  the 
time  of  the  descent  cast,  he  is  incapable  to  inherit  the  estate  in  point 
of  law. 

But  it  has  been  suggested,  as  matter  of  doubt,  whether  alienage 
of  the  demandant  can  be  taken  advantage  of  or  rejected  on  the  mise 
joined.  This  objection  cannot,  in  my  opinion,  be  maintained ;  it  is 
'  laid  down  in  the  books  that  every  thing  in  bar  upon  the 
[  •  172  ]  merits  may  be  given  in  evidence  under  *  the  misCy  except 
collateral  warranty;  so  it  is  said  in  Brook's  Ab.  Droit,  48; 
and  Booth  on  Real  Actions,  112.  That  also  seems  to  have  been  the 
opinion  of  the  court  in  Tyssen  v.  Clarke,  3  Wils.  B»ep.  541.  Whethei 
the  proposition  can  be  maintained  in  its  general  latitude,  it  is 
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annecessary  now  to  consider ;  but  it  is  certainly  necessary  for  the 
demandant  to  prove  his  title  as  set  forth  in  the  writ  If  he  claims 
by  descent  from  an  ancestor  who  was  seised,  he  must  show  that  he 
is  heir,  and  capable  to  take  by  descent  The  seisin  of  the  ancestor 
is  nothing  without  establishing  his  heirship.  The  cases  of  Green  v. 
Liter,  8  C.  229,  and  Green  v.  Watkins,  7  W.  28,  are  decisive  that  in 
a  writ  of  right  the  title  and  mere  right  of  each  party  are  in  issue,  and 
each  may  establish  that  the  title  of  the  other  wholly  fails.  If,  there- 
fore, the  demandant  has  no  title  by  descent,  the  tenant  may  show  it, 
for  it  goes  to  the  very  foundation  of  his  claim. 

In  this  connection  it  may  be  well  to  dispose  of  another  objection, 
which  was  much  pressed  at  the  argument  It  is  this :  the  demand- 
ant in  his  count  alleges  the  seisin  of  Robert  R.  Randall,  and  makes 
trde  by  descent  to  the  premises  as  his  next  collateral  heir  on  the  part 
of  his  mother.  At  the  death  of  Robert  R.  Randall,  he  left  a  brother 
Paul  R.  Randall,  and  a  sister  Catherine  Brewerton,  on  whom  the 
alleged  right  to  the  lands  descended  in  moieties,  and  through  whom 
(though  not  from  whom)  the  demandant  deduces  his  title  by  descent, 
they  having  died  without  issue.  The  tenants  offered  evidence  to 
establish  that  Catherine  Brewerton  had  disposed  of  her  right  in  the 
premises  by  will ;  and  that  the  right  of  Paul  R.  Randall,  also,  had 
been  transferred  during  his  lifetime^  Now,  the  objection  is  that  this 
evidence  is  inadmissible,  because  it  is  an  attempt  to  set  up  the 
title  of  third  persons  to  defeat  a  recovery  in  a  writ  of  right,  which 
is  inadmissible.  The  cases  of  Green  v.  Liter,  and  Green  v,  Wat- 
kins,  have  been  relied  on  to  support  this  objection.  Nothing  is 
better  settled  in  this  court  than  the  doctrine  that  a  better  title  in 
third  persons  cannot  be  set  up  to  defeat  a  recovery  in  a  writ  of  right, 
because  that  writ  brings  into  controversy  and  comparison 
the  titles  of  the  parties  *  only  ;  but  it  is  perfectly  consistent  [  *  173  ] 
with  this  doctrine  that  the  tenant  may  show  that  the  title 
set  up  by  the  demandant  is  in  fact  no  title  at  all.  One  material 
allegation  in  the  present  count  is  its  seisin  of  Robert  R.  Randall,  the 
ancestor ;  and  this  seisin  is  admitted,  and  indeed  constitutes  a  part 
of  the  title  of  both  parties  in  the  present  case.  Another  material 
allegation  is,  that  the  right  to  the  demanded  premises  descended  to 
the  demandant  as  heir.  Now,  it  is  clear  upon  the  general  principles 
of  pleading,  that  what  is  essential  to  the  demandant's  right,  as  stated 
in  his  count,  must,  when  that  right  is  denied  by  the  issue,  be  proved 
by  the  demandant,  and  may  be  disproved  by  the  tenant.  If,  there- 
fore, the  demandant  be  incapable  of  taking  as  heir  by  descent,  although 
there  be  a  right,  that  may  be  shown  by  the  tenant ;  as  if  he  be  an 
alien,  because  it  defeats  the  asserted  descent  of  the  title.     On  the 
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other  hand,  if  the  heirship  be  admitted,  and  the  right  was  parted  with 
by  the  ancestor,  or  by  any  other  person  upon  whom  it  intermediately 
devolved  before  it  could  reach  the  demandant,  that,  for  a  better 
reason,  may  be  shown,  because  it  shows  that  no  right  or  title  de- 
scended at  all.  Both  are  necessary  to  establish  the  demandant's 
claim ;  there  must  be  a  right  or  title  subsisting,  capable  of  descent, 
and  a  capacity  in  the  demandant  to  take  as  heir.  If  the  ancestor  has 
eu^tually  parted  with  his  whole  right  and  title  in  the  premises  by  a 
legal  conveyance,  how  can  it  be  said  that  there  remains  any  descend- 
ible right  in  him  ?  If  his  right  has  been  parted  with  by  any  interme- 
diate heir  by  a  legal  conveyance,  how  can  it  be  said  to  have  devolved 
upon  the  demandant?  The  true  and  real  distinction  is  this :  if  the 
demandant  shows  any  right,  as  stated  in  his  count,  to  have  descended 
to  him  from  his  ancestor,  the  tenant  cannot  show  that  there  is  a 
better  right  subsisting  in  a  third  person,  under  whom  he  does  not 
claim ;  for  that  does  not  disprove  the  title  of  the  demandant  as 
asserted  in  his  writ;  and  if  the  demandant's,  title,  such  as  it  is,  is 
better  than  the  tenant's,  then  the  demandant  ought  to  recover ;  but 
the  tenant  may  show  that  the  demandant  has  no  right  whatsoever 
by  descent;  for  the  possession  of  the  tenant  is  sufficient  against 
any  person  who  does  not  show  any  right,  or  a  better  right. 
[  *  174  ]  And  this,  *  as  I  understand  it,  is  the  doctrine  in  Green  v. 
Watkins.  Here,  title  in  third  persons  is  offered,  not  to 
prove  that  there  is  a  better  outstanding  title,  but  that  no  right  what- 
soever descended  to  the  demandant,  as  he  claims  in  his  count  It 
seems  to  me  that  it  is  clearly  admissible. 

The  next  point  is,  whether  the  wiU  of  Catherine  Brewerton  was 
sufficient  to  pass  her  right  and  interest  in  the  premises  in  question, 
so  as  to  defeat  the  demandant  in  any  respect ;  the  premises  being,  at 
the  date  of  the  will,  and  ever  since,  held  adversely  by  the  tenants  in 
the  suit 

If  this  point  were  to  be  decided  with  reference  purely  to  the  com- 
mon law  of  England,  there  might  be  some  reasons  for  doubt  The 
question  whether  a  right  of  entry  was,  under  the  British  statute  of 
wills,  devisable,  seems  never  to  have  been  directly  decided  until  a 
recent  period.  There  is,  indeed,  to  be  fouud  in  prior  cases,  many 
dicta  going  to  affirm  the  doctrine  that  such  a  right  of  entry  is  not 
devisable.  Such  seems  to  have  been  the  opinion  of  Lord  Holt  in 
Brunker  v.  Cook,  11  Mod.  B.  122,  and  of  Lord  Eldon  in  Attorney- 
General  V.  Vigor,  8  Vea.  282,  as  well  as  of  other  judges  in  former 
times,  whose  dicta  are  collected  and  commented  on  in  Goodright  t;. 
Forrester,  8  East,  552,  566,  and  1  Taunt  604.  See  also  Com.  Dig. 
Devise,  M.     There  are  also  dicta  the  other  way ;  and,  at  all  events, 
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there  is  reasoning  which  leads  to  the  conclusion  that  in  modern  times 
the  judges  have  been  disposed  to  give  a  far  more  liberal  construction 
to  the  statutes,  and  to  hold  that  whatever  is  descendible  is  devisable. 
The  cases  of  Jones  v.  Roe,  3  Term  Rep.  88,  and  Goodtitle  d.  Gurnall 
r.  Wood,  Willes,  211,  3  Term  Rep.  94,  by  Lord  Kenyon,  are  most 
material.  In  Goodright  v.  Forrester,  8  East,  552,  the  court  of  king's 
bench  held  a  right  of  entry  not  devisable.  But  when  that  case  came 
before  the  court  of  the  exchequer  chamber,  in  error.  Lord  Chief  Jus- 
tice Mansfield  very  much  doubted  that  point,  and  the  case  was  finally 
decided  on  another.  But  it  is  the  less  necessary  to  consider  this 
question  upon  the  English  authorities,  because  it  has  under- 
gone an  express  adjudication  in  the  State  of  New  *  York,  [  *  175  ] 
upon  the  construction  of  their  own  statute  of  wills.  The 
statute  of  New  York  enacts  that  any  person  having  an  estate  of 
inheritance  in  lands,  tenements,  and  hereditaments,  shall  have  a  right 
to  devise  them.  In  Jackson  v.  Varick,  7  Cowen,  238,  the  supreme 
court  of  New  York,  upon  very  full  consideration,  held  that  under  this 
statute  a  right  of  entry  being  an  hereditament,  was  devisable.  And 
this  court  in  Waring  v.  Jackson,  1  P.  571,  understood  it  to  be  the 
settled  rule  in  that  State,  that  an  adverse  possession  did  not  prevent 
the  passing  the  property  by  devise.  This,  then,  being  a  point  of  local 
law,  upon  the  construction  of  a  statute  of  the  State,  according  to  the 
uniform  course  of  this  court  in  cases  of  that  nature,  we  should  hold 
it  decisive,  whatever  original  doubts  might  otherwise  have  surrounded 
it  But  as  one,  I  confess  myself  weU  satisfied  with  that  decision 
upon  principle.  It  is  rational  and  convenient ;  and  if  I  should  have 
felt  difficulty  in  arriving  at  it  through  the  authorities,  I  should  not  be 
inclined  to  disturb  it  when  made. 

It  has  been  said  that  the  present  case  differs  from  that  in  7  Cowen's 
Rep.  238,  in  this,  that  the  demandant  claims  through,  but  not  under 
Mrs.  Brewerton,  not  as  her  heir,  but  as  heir  of  Robert  R.  Randall ; 
and  that  the  estate  was  not  descendible  to  her  heirs  according  to  the 
known  principles  of  the  common  law,  as  she  was  never  seised  of  the 
premises,  but  to  Robert's  heirs,  as  the  person  last  seised.  That  is 
true ;  but  it  does  not  alter  the  application  of  the  principle*  of  law.  If 
Mrs.  Brewerton  had  been  possessed  of  a  reversion  by  descent  from 
Robert  R.  Randall,  and  she  had  died  before  the  life-estate  fell  in,  it 
would  not  have  gone  to  her  heirs,  but  to  his.  And  yet  there  is  no 
doubt  that  she  might  grant  such  a  reversion,  or  devise  it,  and  it 
would  pass  by  her  will  to  the  devisee  and  thus  interrupt  the  descent. 
So  if  Mrs.  Brewerton  had  a  right  of  entry  in  the  premises,  and  she 
could  devise  it,  it  is  of  no  consequence  that  it  would  not,  if  unde- 
vised, have  passe  1  to  her  heirs ;  for  having  the  jus  disponendi^  when 
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she  exercises  it,  it  passes  her  right  to  her  devisee,  and  so  in- 
[  •  176  ]  terrupts  the  descent  to  the  heirs  of  Robert  *  R.  Randall.  It 
appears  to  me,  therefore,  that  as  to  the  moiety  of  Mrs.  Brew- 
erton  it  passed  mider  her  will,  and  that  the  demandant,  in  any  view 
of  his  claim,  has  no  title  to  a  moiety  of  the  demanded  premises.  A 
right  of  entry  may  well  pass  under  the  devise  of  an  hereditament. 
Smith  V.  Coffin,  2  R  Bl.  444. 

The  next  question  is,  whether  the  proceedings  against  Paul  IL 
Randall,  as  an  absent  and  absconding  debtor,  passed  his  right  or 
interest  to  the  other  moiety  in  the  lands  in  question  to,  and  vested 
the  same  in  the  trustees  appointed  under  the  same  proceedings,  so  as 
to  defeat  the  demandant  in  any  respect. 

The  answer  must  depend  upon  the  true  construction  of  the  ab- 
sconding debtor  acts  of  1786  and  1801,  as  compared  with  those  pro- 
ceedings. At  the  time  of  those  proceedings,  the  premises  were  in 
the  adverse  possession  of  the  tenants;  and,  consequently,  Paul  R. 
RandaU  had  only  a  right  of  entry.  And  the  question  is,  whether 
hat  right  of  entry  passed  by  the  statutes  to  the  trustees ;  and  if  so, 
whether  it  did  not,  by  operation  of  law,  revest  in  him  after  all  these 
proceedings  were  ftmcti  officio^  his  debts  being  paid  and  the  surplus 
paid  over  to  him. 

At  the  common  law,  a  right  of  entry  is  clearly  not  grantable  or 
assignable.  The  party  has,  in  the  sense  of  the  common  law,  no 
estate  in  lands  of  which  he  is  disseised ;  but  his  estate  is  said  to  be 
turned  to  a  right,  and  can  be  recoverable  only  by  an  entry  or  an 
action*  In  the  mean  time  he  has  not  any  estate  in  the  lands,  but  he 
has  merely  the  right  to  the  estate.  For  this  doctrine  it  is  necessary 
to  do  no  more  than  to  refer  to  Littleton,  s.  347 ;  Co.  Litt  214  and 
345,  a.  b. ;  Preston  on  Estates,  20,  and  Com.  Digest,  Assignment,  C. 
1,  2,  3,  and  Grant,  D.  (a.)  Unless  it  shall  appear  that  the  common 
law  has  been  differently  construed  in  New  York,  or  altered  by  some 
local  statute,  the  same  rule  must  be  presumed  to  prevail  there ;  for, 
by  the  constitution  of  that  State,  the  common  law  forms  the  basis 
of  its  jurisprudence.  No  case  has  been  cited  in  which  the 
[  ^177  ]  rule  of  the  common  law  on  'this  subject  has  been  over- 
turned, or  in  which  it  has  been  decided  that  the  word 
"  estate  "  includes  a  right  of  entry,  propria  vigore. 

But  it  is  said  that,  by  the  law  of  New  York,  a  right  of  entry  is 
attachable,  and  may  be  taken  and  sold  on  execution ;  and  that  an 
attachment  under  the  absconding  debtor  acts  of  1786  and  1801,  is 
deemed  analogous  to  an  execution.  Matter  of  Smith,  16  Johns.  Rep. 
102.  It  may,  doubtless,  well  be  so  deemed  in  a  general  sense ;  but  it 
by  no  means  necessarily  follows  that  because  there  is  such  an  analogy 
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therefore,  whatever  may  be  taken  in  execution  may  be  taken  on  such 
attachment,  or  e  converso.  The  subject  of  levies  under  execution  is 
expressly  provided  for  by  the  statute  of  New  York  of  the  31st  of 
March,  1801 ;  and  what  effects  or  estate  may  be  taken  in  execution 
depends  upon  the  true  construction  of  the  terms  of  that  act.  It 
declares  that  "  all  the  lands,  tenements,  and  real  estate "  of  every 
debtor  shall  be  liable  to  be  sold  upon  "  execution,"  &c.,  for  the  pay- 
ment of  any  judgment  against  him  for  debt  or  damages.  What  has 
been  the  judicial  construction  of  these  words  in  this  act,  whether 
they  include  a  right  of  entry,  does  not,  as  far  as  my  researches  ex- 
tend, appear  ever  to  have  been  decided.  It  is  indeed  suggested  by 
Mr.  Justice  Woodworth,  in  delivering  the  opinion  of  the  court  in 
Jackson  lu  Varick,  7  Cowen's  Rep.  238,  244,  that  the  reasonable  con- 
struction is  that  it  includes  such  a  right ;  but  the  point  was  not  then 
before  the  court,  and  he  does  not  treat  it  as  a  point  settled  by  ac^u- 
dication.  The  words  to  which  he  refers  in  another  part  of  the  act, 
giving  the  form  of  the  execution,  (sec.  9,)  in  which  it  is  confined  to 
lands  and  tenements  whereof  the  debtor  was  seised  on  the  day  when 
the  same  land  became  liable  to  the  debt,  (by  the  judgment,)  would 
rather  incline  one  to  a  different  conclusion.  And  it  is  certain  that 
under  the  statute  of  Westminster  2,  ch.  18,  subjecting  lands  to  exe- 
cution, lands  of  which  the  debtor  is  disseised  at  the  time  of  the  judg- 
ment cannot  be  taken  in  execution.  1  Roll.  Abridg.  888,  Com.  Dig. 
Execution,  ch.  14.  Be  this  as  it  may,  it  is  certain  that  in 
New  York  the  process  upon  executions,  and  under  the  ab-  [  *V78  ] 
sconding  debtor  act,  are  not  coextensive  in  their  reach.  A 
judgment  is  not  a  lien  upon  a  mere  equity ;  and  such  an  equity  (not 
being  an  equitable  estate  under  the  statute  of  uses  of  1787,  s.  4,) 
is  not  an  interest  which  can  be  sold  on  execution.  And  choses  in 
€u:tion  do  not  appear  to  be  within  the  scope  of  the  act  respecting  exe- 
cutions ;  for  the  language  confines  it  to  "  goods  and  chattels."  Yet 
choses  in  action^  by  the  express  terms  of  the  absconding  debtor  acts, 
pass  under  the  attachment ;  and  there  are  various  other  interests  which 
may  well  pass  under  these  acts,  which  yet  are  not  liable  to  be  taken 
under  a  common  execution.  Several  cases  illustrative  of  this  posi- 
tion will  be  found  collected  in  Mr.  Johnson's  Digest,  title  Execution 
2  (a.) 

It  appears  to  me,  then,  that  the  true  mode  by  which  we  are  to 
ascertain  whether  a  right  of  entry  passes  under  the  absconding 
debtor  acts,  is  not  by  any  forced  analogy  to  the  case  of  common  exe- 
cutions, but  by  a  just  interpretation  of  the  terms  of  the  act  them- 
selves. The  act  of  1801,  is,  in  substance,  a  revision  of  the  act  of 
178G ;  no  material  distinction  between  them,  applicable  to  the  caM 
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before  the  court,  has  been  pointed  out  at  the  argument ;  and  they 
may  therefore  be  treated  as  substantially  the  same. 

The  act  of  1801,  begins  (section  1,)  by  providing  for  cases  of  ab- 
sconding and  absent  debtors,  and  upon  proof  thereof,  provides  that  a 
warrant  shall  issue  to  the  sheriff  commanding  him  to  attach  and 
safely  Keep  "all  the  estate  real  and  personal  of  such  debtor,"  and 
make  and  return  a  true  inventory  thereof.  Goods,  effects,  and  chases 
in  action^  are  expressly  declared  to  be  within  the  reach  of  the  act. 
It  afterwards  proceeds  to  provide  for  the  appointment  of  trustees^ 
and  authorizes  them,  (section  10,)  "  to  take  into  their  hands  all  the 
estate  of  such  debtor,  whether  attached  as  aforesaid  or  afterwards 
discovered  by  them,  and  all  books,  vouchers,  and  papers  relating  to 
the  same ;  and  the  said  trustees,  from  their  appointments,  shall  be 
deemed  vested  with  all  the  estate  of  suph  debtor,  and  shall  be  capable 
to  sue  for  and  recover  the  same;  and  all  debts  and  things  in  action 
due  or  belonging  to  such  debtor,  and  all  the  estate  attached 
(  •  179  ]  as  aforesaid,  *  shall  be  by  the  sheriff,  &c.,  delivered  to  the 
'  said  trustees,  and  the  trustees,  or  any  two  of  them,  shall 
sell  at  public  vendue  after  fourteen  days  previous  notice  of  the  time 
and  place,  all  the  estate,  real  and  personal  of  such  debtor,  as  shall 
come  to  their  hands,  and  deeds  and  bills  of  sale  for  the  same  make 
and  execute,  which  deeds  and  bills  of  sale  shall  be  as  valid  as  if 
made  by  such  debtor,"  &c.  The  act  afterwards  goes  on  to  provide 
for  the  distribution  of  the  proceeds  of  the  sales  among  the  creditors, 
and  then  declares,  that  "  the  surplus,  if  any,  after  all  just  debts  and 
legal  charges  as  aforesaid  are  satisfied,  shall  be  paid  to  such  debtor 
or  his  legal  representatives."  There  is  no  provision  in  the  act  as  to 
what  shall  be  done  in  respect  to  any  property  which  never  came  to 
the  hands  of  the  trustees,  nor  of  any  property  remaining  unsold  by 
them  when  all  the  debts  were  satisfied ;  and  the  omission  may  easily 
be  accounted  for  from  the  general  policy  of  the  act,  for  the  language 
is,  that  the  trustees  shall  sell  all  the  estate  which  comes  to  their  hands. 
If  the  point  were  material,  I  should  strongly  incline  to  the  opinion 
that  the  act  did  not  absolutely  devest  all  right  and  title  out  of  the 
debtor  of  any  of  his  estate,  which  should  not  come  to  the  hands  of 
the  trustees  and  be  sold  by  them.  But  whether  this  be  so  or  not,  J 
am  clearly  of  opinion  that  when  once  all  the  purposes  of  the  trust 
are  satisfied,  and  aU  the  debts  are  paid,  if  the  trustees  have  any  legal 
interest  or  title  vested  in  them  in  the  estate  of  the  debtor  remaining 
unsold,  it  is  subject  to  a  resulting  use  for  the  benefit  of  the  debtor  in 
the  same  manner  as  the  surplus  of  the  property  sold.  Suppose,  be- 
fore the  sale,  all  the  debts  should  be  paid,  must  the  trustees  go  on  to 
Bell  ?     Suppose  aU  the  debts  are  paid  by  a  sale  merely  of  the  per- 
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fional  estate,  is  not  their  trast  extinguished  ?  The  trustees  take  all 
the  estate  in  the  first  place  for  the  benefit  of  the  creditors,  and  in  the 
next  place,  they  being  paid,  for  the  benefit  of  the  debtor.  Subject  to 
the  rights  of  the  creditors,  the  use  is  in  him ;  and  by  operation  of 
law,  the  estate  revests  in  him  as  soon  as  the  trust  for  the  creditors  is 
exhausted  or  extinguished.  This  seems  to  me  a  reasonable  if  not  a 
necessary  construction  of  the  act,  for  it  has  provided  for 
no  express  reconveyance  •by  the  trustees  to  the  debtor  in  [  •ISO  ] 
any  case  whatsoever.  It  certainly  could  not  intend  to  de- 
prive him  of  his  inheritance  after  all  his  debts  were  paid.  And  it  is 
but  just  to  give  the  act  a  construction  favorable  to  the  debtor,  when 
all  its  other  objects  are  accomplished.  In  the  present  case,  the  whole 
proceedings  afford  a  strong  presumption  that  all  the  debts  of  P.  R. 
Randall  have  been  paid,  and  none  are  pretended  to  exist.  His  right 
of  entry  in  the  demanded  premises  was  never  sold  by  the  trustees ; 
and  even  if  it  vested  in  them,  it  afterwards,  by  operation  of  law, 
revested  in  him,  if  the*  trusts  were  all  defunct  and  satisfied.  But  I 
go  further,  and  incline  to  the  opinion  that  his  right  of  entry  in  the 
demanded  premises  did  not  pass  to  the  trustees  under  either  of  the 
attachments.  The  language  of  the  acts  of  1786  and  1801,  is,  indeed, 
quite  broad,  and  extends  to  all  the  '^  estate  real  and  personal,"  of  the 
debtor.  But  a  right  of  entry  is  not,  as  has  been  already  shown,  an 
"  estate  "  in  any  just  and  legal  sense  of  the  word.  Neither  is  it  a 
"  thing  in  action,"  for  it  does  not  depend  upon  any  right  to  sue,  but 
may  be  enforced  by  a  mere  entry.  Indeed,  a  right  of  action  and  a 
right  of  entry  are  often  used  in  contradistinction  to  each  other. 

The  case  of  Smith,  &c.  v.  Coffin,  2  H.  Bl.  444,  turns  altogether 
upon  other  considerations,  and  upon  the  interpretation  of  the  words 
of  the  English  bankrupt  laws.  Words  of  a  very  broad  import  are 
used  in  those  laws,  and  the  policy  of  them  is  far  more  extensive  than 
that  whichgoverns  the  laws  of  New  York,  now  under  construction. 
A  construction  might  be  properly  adopted  in  respect  to  the  bankrupt 
laws,  which  would  not  apply  to  the  absconding  debtor  acts  of  New 
York.  The  general  policy  of  the  common  law  is  to  discourage  the 
grant  or  sale  of  mere  rights  of  entry  and  action,  with  a  view  to  sup- 
press litigation.  This  policy  spreads  itself  over  many  important 
interests,  and  is  so  fundamental  that  nothing  but  a  very  clear  expres- 
sion of  the  legislative  intention  ought,  in  my  judgment,  to  overthrow 
it  No  such  intention  is  to  be  found  in  the  acts  of  1786  and  1801. 
Can  it  be  reasonably  presumed  that  the  legislature  meant  to  author- 
.ize  the  sale  of  a  right  of  entry  to  a  purchaser?  If  not, 
was  it  the  intention  to  enable  the  trustees  *  to  reduce  the  [  *  181  ]- 
right  into  possession,  and  afterwards  to  sell  the  name ?  I 
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think  the  former  was  manifestly  not  the  intention  of  the  legislature ; 
and  I  found  myself  on  the  very  words  of  the  acts.  The  trustees  are 
to  sell,  not  all  the  estate  of  the  debtor,  but  all  the  estate  real  and 
personal,  ^  as  shall  come  to  their  hands ; "  that  is,  as  I  construe  the 
words,  such  as  they  shall  reduce  into  possession,  so  that  the  estate 
may  bring  its  uncontroverted  value.  But  for  the  reasons  already 
stated,  I  incline  also  to  the  opinion  that  it  was  not  the  intention  of 
the  legislature  to  pass  the  right  of  entry  to  the  trustees  so  that  they 
might  be  enabled  to  reduce  it  into  possession. 

But  supposing  it  to  be  otherwise ;  still,  it  appears  to  me  there  is 
much  reason  to  contend  that  the  trustees,  if  they  took  the  right  of 
entry  at  all,  took  it  suA  modo^  and  exactly  as  Paul  R.  Randall  held 
it.  The  legislature  did  not  intend  to  invest  them  with  a  better  right 
than  he  had.  He  had  a  right  of  entry  into  the  estate  vested  in  him 
by  descent,  and  he  might  perfect  his  estate  by  an  actual  entry  during 
his  lifetime.  But  if  he  died  without  such  entry,  then  the  right  to 
the  estate  devolved  not  upon  his  own  heir,  but  upon  the  next  heir  in 
the  line  of  descent  of  Robert  R.  Randall.  In  this  view  of  the  act, 
the  trustees  were  bound,  then,  to  reduce  the  right  of  Paul  R.  Randall 
into  possession  during  his  lifetime,  if  they  meant  to  perfect  their  title 
thereto.  Not  having  done  so,  the  title  devolved  upon  the  next  heir, 
who  claimed,  not  through  them,  but  from  the  ancestor  from  whom 
Paul  R.  Randall  took  it  This,  howfever,  is  not  the  main  ground  on 
which  I  rely,  though  it  fortifies  some  of  the  considerations  already 
mentioned.  The  main  ground  on  which  I  rely  is,  that  whatever 
construction  of  the  act  may  be  adopted  in  other  respects,  as  soon  as 
all  the  trusts  of  the  assignment  are  executed,  there  arises  a  resulting 
use  to  the  debtor,  which,  by  operation  of  law,  will  revest  all  the  un- 
sold estate  in  him. 

Upon  the  whole,  my  opinion  is  that  the  proceedings  against  Paul 
R.  Randall  did  not  pass  his  right  or  interest  in  the  lands  in  question, 
60  as  to  defeat  the  demandant  in  any  respect;  but  if  they  did,  and  all 
the  trusts  have  been  satisfied,  there  is  a  resulting  use  to  him  in  the 
unsold  estate. 

The  next  question  is,  whether,  inasmuch  as  the  count  in 
[  •  182  ]  *the  cause  is  for  the  entire  right  in  the  premises,  the  de- 
mandant can  recover  a  less  quantity  than  the  entirety. 

This  is  a  question  somewhat  involved  in  technical  learning,  and 
therefore  requires  an  accurate  examination  of  the  authorities.  Rea- 
soning upon  general  principles  and  the  analogies  of  the  law,  there 
would  be  little  difficulty  in  deciding  it  in  the  affirmative  ;  for  it  is  de- 
ciding no  more  than  that  he  who  has  a  right,  shall  recover  according 
to  his  right,  so,  always,  that  he  does  not  recover  more  than  he  suea 
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for.  No  injury  is  done  to  the  tenant  by  allowing  the  demandant,  who 
Bues  for  ten  acres  and  shows  a  title  only  to  one,  to  recover  for  the 
latter ;  nor  if  he  sues  for  an  entirety  and  shows  title  to  a  moiety,  to 
recover  for  the  latter.  And  it  is  in  furtherance  of  justice  that  he 
should  so  recover,  because  it  prevents  multiplicity  of  suits.  For  if 
his  suit  should  abate  for  this  fault,  (and  that  is  the  only  judgment 
which  could  be  pronounced,)  he  would  still  be  entitled  to  a  new 
action  for  the  part  to  which  he  had  shown  title.  The  falsity  of  the 
former  writ  would  constitute  no  bar. 

Let  us  see,  then,  how  the  case  stands  upon  authority.  By  the  old 
common  law,  if  the  writ  of  the  demandant  was  falsified  by  his  owif 
confession,  (for  it  is  far  iBrom  being  certain  that  it  was  ever  true,  when 
found  by  a  verdict  upon  the  merits,  after  the  general  issue  joined,) 
Plowden,  424,  6 ;  Hobart's  Rep.  282,  6 ;  Fitz.  Abridg.  Breve,  272 ; 
9  Hen.  VI.  54 ;  11  Co.  45 ;  Theol.  Dig.  Lib.  16,  c.  5 ;  as  to  any  thing 
or  part  of  a  thing  demanded  in  the  writ,  it  abated  for  the  whole.  K 
the  matter  did  not  appear  on  the  face  of  the  record,  but  was  to  be 
made  out  by  facts  dehors^  then  the  tenant,  if  he  meant  to  avail  him- 
self of  it,  was  compelled  to  do  it  by  a  plea  in  abatement.  Thus  if 
he  meant  to  avail  himself  of  non-tenure  of  the  whole,  or  a  part,  he 
must  plead  it.  But  where,  upon  the  whole  record,  the  falsity  of  the 
writ  w^as  apparent  by  confession  of  the  party,  there,  although  the 
tenant  had  not  pleaded  in  abatement,  it  was  the  duty  of  the  court, 
ex  officio,  to  abate  the  writ. 

Now,  at  the  common  law,  there  are  two  sorts  of  writs  in 
*real  actions.  In  one,  the  demand  is  in  a  general  form,  [  *  183  ] 
without  specification  of  any  lands  in  particular.  Thus  in 
the  writ  of  assize,  the  demand  is  that  the  tenant  <^  unjustly  and  with- 
out judgment,  hath  disseised  him  of  his  freehold  in  C,"  Booth  on 
Real  Actions,  210 ;  Fitz.  N.  B.  177,  without  any  further  description 
of  the  land.  So  in  writs  of  dower,  the  demand  is  of  the  demand- 
ant's "  reasonable  dower,  which  falleth  to  her  of  the  freehold,  which 
was  of  A,  her  late  husband  in  C,  whereof  she  hath  nothing,"  2 
Samid.  Rep.  43 ;  Booth  on  Real  Actions,  166  ;  Fitz.  N.  B.  147, 
without  more*.  The  plaint  or  count  is  less  general,  and  specifies  the 
particulars  of  the  demand,  as  a  messuage,  ten  acres  of  land,  &c. 
Com.  Dig.  Assize,  B.  11 ;  Booth  on  Real  Actions,  212,  and  note. 
In  the  other  sort  of  writs,  the  writ  itself  is  as  special  as  the  count. 
Such  is  the  case  of  all  precipes  quod  reddat,  such  as  writs  of  right, 
and  writs  of  entry,  &c.,  where  the  demand  is  of  a  certain  messuage, 
or  ten  acres  of  land,  &c.,  &c.,  and  the  exigency  of  the  writ  is  that 
the  said  tenant  should  render  the  same  to  the  demandant  without 
delay.   Fitz.  N.  B.  1,  5, 191 ;  Booth  on  Real  Actions,  1, 83, 88, 91, 172. 
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Now,  it  was  upon  this  difference  that  a  distinction  took  place  in  the 
common  law  'as  to  the  right  of  the  demandant  to  abridge  his  de- 
mand. If  the  writ  was  special,  he  could  not  abridge  his  demand  in 
any  case.  K  the  writ  was  general,  de  libero  tenemento^  he  might 
abridge  his  demand  at  his  pleasure,  so  always  that  he  did  not  abridge 
it  of  a  moiety  or  portion,  where  he  sued  for  the  entirety  of  a  thing ; 
as  if  he  sued  for  ten  acres,  he  might  abridge  it  to  five ;  but  if  he  sued 
for  the  whole  of  a  messuage,  he  could  not  abridge  it  to  a  moiety. 
This  doctrine  will  be  found  at  large  in  many  cases ;  but  it  is  nowhere 
better  expounded  than  in  the  opinion  of  Mr.  Justice  Juyn,  (after- 
*wards  chief  justice,)  in  14  Hen.  VI.  pp.  3,  4.  He  said :  "  that  in  all 
cases  where  the  writ  is  de  libero  tenemenio  generally,  as  in  assize  and 
writs  of  dower,  where  the  writ  is  of  her  reasonable  dower,  &c.,  the 
demandant  may  abridge  his  plaint  or  demand ;  and  the  reason  is 
because,  although  he  abridges  some  acres,  yet  the  writ  remains  true 

as  to  the  rest,  it  being  liberum  tenetnentum  still.  But  where 
[  *  184  ]  a  certain  *  number  of  acres  is  demanded  in  the  writ,  as  in 

a  formedon,  the  demandant  cannot  abridge,  for  he  acknowl- 
edges his  writ  false ;  and  where  a  writ  is  acknowledged  to  be  false 
in  part,  it  must  abate  it  in  the  whole ;  but  if  in  an  assize  the  writ  be, 
he  unjustly  disseised  him  de  libero  tenemento  in  A  and  B,  and  he 
would  abridge  his  demand  as  to  all  in  B,  he  shall  not  abridge  ;  for 
his  writ  is  false,  which  supposes  him  disseised  of  the  tenement  in  A 
and  B."  As  to  this  last  position  there  is  some  difference  in  the  au- 
thorities ;  but  the  general  position  is  unquestionable  law.  Com.  Dig. 
Abridg.  A- ;  2  Saund.  Rep.  44,  and  note  4 ;  Gilb.  Com.  PL  199,  201, 
202,  203 ;  Brooks,  tit  Abridg. ;  14  Hen.  VI.  p.  4 ;  9  Hen.  VI.  p.  42  ;  3 
Lev.  68 ;  Vin.  tit  Abridg. ;  TheoL  Dig.  Lib.  16,  c.  2 ;  Bac  Abridg. 
Abatement,  L.  But  this  doctrine,  even  in  relation  to  assizes,  was  of 
little  value  to  the  demandant  in  many  cases,  because  it  stopped  short 
of  the  most  common  sources  of  mistake.  If,  therefore,  he  counted 
against  one  as  tenant  of  the  whole,  and  he  pleaded  non  tenure  as  to 
part,  or  joint  tenancy,  &^c,  and  it  appeared  by  confession  or  others 
wise,  that  the  plea  was  true,  the  writ  abated  as  to  the  whole,  for  the 
falsity  of  the  writ  was  established  in  this,  that  the  tenant  was  sued 
as  the  tenant  of  the  whole,  and  was  tenant  only  of  part  This  mis- 
chief was  cured  by  the  statute  25  Edw.  IIL  c.  16,  which  provided, 
^^  that,  by  the  exception  of  non-tenure  of  parcel,  no  writ  shall  be 
abated  but  for  the  quantity  of  the  '  non-tenure  which  is  alleged.' " 
Gilb.  Hist  C.  P.  201.  Still,  however,  many  difficulties  remained 
behind ;  for  if  a  party  sued  for  an  entirety,  as  of  a  manor,  or  a  mes« 
suage,  or  one  acre,  and  a  bar  was  pleaded  as  to  a  moiety,  or  part  of 
the  land  put  in  view,  &c.,  in  the  plaint,  the  defendant  could  not 
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abridge  his  plaint  to  the  moiety  left,  since  his  writ  was  for  an  en- 
tirety,  and  so  far  false ;  the  distinction  was  nice,  for  he  might  abridge 
his  plaint  from  two  or  ten  acres  to  one  acre;  but  not  as  to  the  extent 
of  his  title  or  right  in  the  land  put  in  view.  Such,  however,  as  the 
distinction  was,  (and  it  suited  the  subtlety  of  the  times,)  it.  prevailed 
until  the  statute  of  21  Hen.  VIIL  c.  3,  which  provided  that,  in  assizes, 
the  demandant  might  in  all  such  cases  abridge  his  plaint,  and  pro- 
ceed for  the  residue.  See  Com.  Dig.  Abridgment,  B.  Viner,  tit. 
Abridgment ;  Theol.  Dig.  Lib.  8,  c.  28 ;  Id.  Lib.  16,  c.  2 ;  Keii- 
way,  116,  pi.  56  ;  6  Hen.  VI. ;  19  Hen.  VIL  13  ;  Brooks, 
Abridgment,  pi.  2.  *  But  this  statute  is  confined  to  as-  [  *  185  ] 
sizes;  and,  therefore,  left  the  common  law  in  full  force  as  to 
all  other  real  actions. 

Such  is  a  brief  review  of  the  doctrine  at  common  law  in  respect  to 
the  abridgment  of  plaints  by  the  demandant.  It  is  not,  however,  to 
be  imagined  that  the  old  authorities  axe  all  in  harmony  on  this  sub- 
ject. On  the  contrary,  diversities  of  opinion  seem  to  have  existed 
firom  an  early  period.  In  Gtodfirey's  case,  11  Co.  42,  45,  the  court 
proceeded  mainly  on  the  rule  already  stated.  Lord  Coke,  however, 
thought  that  the  common  and  true  rule  and  difference  is  where  a  man 
brings  an  action,  be  the  suit  general  or  certain  and  particular,  and  he 
demands  two  things,  and  it  appears  of  his  own  showing  that  he  ctan- 
not  have  an  action  or  better  writ  for  one  of  them,  there  the  writ  shall 
not  abate  for  the  whole,  but  shall  stand  for  that  which  is  good.  But 
when  a  man  brings  an  action  for  two  things,  and  it  appears  that  he 
cannot  have  this  writ  for  one  thing,  but  may  have  another,  in  another 
form,  there  the  writ  shall  abate  for  all,  and  shall  not  stand  for  that 
which  is  good.  The  distinction  has  sound  sense  in  it ;  but  it  is  inap- 
plicable to  the  present  case ;  because  here,  the  plaintiff  has  not  shown 
upon  the  pleadings  that  he  has  no  title  to  maintain  his  writ  for  the 
whole.  1  Saund.  B.  282,  285,  note  7 ;  Com.  Dig.  Abatement,  M.  N ; 
Cro.  Jac.  104;  Theol.  Dig.  B.  8,  c.  28,  sect  13 ;  9  Hen.  VII.  4.  (6.) 

Writs  of  prcBcipe  qvod  reddaty  then,  except  so  far  as  the  statute  25 
Edw.  III.  of  non-tenure  aided  them,  stood  upon  the  footing  of  the  com- 
mon law.  In  respect  to  them,  therefore,  the  demandant  could  not 
abridge  his  claim  except  in  cases  of  non-tenure ;  and  if  Ms  writ  could 
not  by  his  own  confession  be  maintained  for  the  whole  for  which  he* 
sued,  his  writ  abated  for  the  whole ;  and  it  was  not  material  whether 
he  sueJ  for  the  entirety  of  a  certain  number  of  acres,  and  showed 
titie  to  a  less  number ;  or  whether  he  sued  for  the  whole  or  a  moiety 
and  showed  title  only  to  a  less  aliquot  part.  Com.  Dig.  Abatement, 
L.  1,  2.  M. ;  SaviUe's  R.  86 ;  Clanrickard  v.  Sidney,  Hob.  273,  274, 
279,  282;  Com.  Dig.  Abridgment,  B.;  Chetham.y.  Sleigh,  3  Lev.  67; 

31* 
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Viner,  tit.  Abridgment ;  Fitzherbert's  Abridgment,  tit.  Breve, 
[  •  186  ]  272 ;  Plowden,  424.  But  *  unless  the  falsity  of  his  writ 
appeared  by  his  own  confession,  even  though  it  appeared 
by  the  verdict,  the  better  opinion  was  that  the  writ  was  not  abated 
for  the  whole.  Plowden,  indeed,  in  Bracebridge  v.  Cook,  Plowden, 
424,  thought  the  objection  fatal.  But  Lord  Hobart,  in  Clanrickard 
V.  Sidney,  Hob.  273,  282,  condemned  that  opinion  as  erroneous,  and 
against  common  experience  in  his  day.  And  in  this  last  case,  it  was 
further  held  that  the  variance  was  but  matter  of  form,  and  at  all 
events  cured  by  the  statute  of  jeofails  of  18  Elizabeth,  c.  14,  after 
a  verdict,  even  though  it  appeared  by  confession  of  the  party,  upon 
the  pleadings.  In  that  case,  the  writ  was  formedon  for  an  entirety ; 
and  upon  the  demandant's  own  confession  it  appeared  that  he  was 
entitled  to  recover  but  two  thirds.  But  the  court  held,  that  the  parties 
having  gone  to  trial  upon  an  issue,  and  the  jury  having  found  a 
special  verdict  in  favor  of  the  plaintiff  for  the  two  thirds,  his  suit  was 
not  abatable  for  the  whole,  but  the  error  was  cured  by  the  statute  of 
jeofails  of  18  Elizabeth,  c.  14.  Bacon's  Abridgment,  Amendment, 
B. ;  Theol.  Dig.  Lib.  16,  s.  15, 18 ;  2  RoU.  Ab.  719,  pi.  19 ;  Cooper  v. 
Frankling,  1  Roll.  R.  384 ;  S.  C.  3  Bulst.  R.  184.  Whoever  will  read 
Lord  Hobart's  learned  opinion  upon  that  occasion  will  perceive  the 
most  solid  reasons  brought  in  support  of  it.  The  doctrine  that  if  a 
demandant  sue  for  an  entirety,  he  may  yet  after  verdict  recover  for  a 
moiety,  is  not  only  supported  by  the  case  in  Hobart's  Rep.  273,  but  by 
the  case  of  Cooper  v.  Frankling,  1  Roll.  Rep.  384 ;  S.  C.  3  Bulst  184, 
and  2  Roll.  Ab.  Trial,  p.  719,  pi.  12.  The  doctrine,  that  if  he  sue  for 
a  moiety  he  may  recover  for  a  less  aliquot  part,  may  be  deduced  from 
the  same  causes,  for  it  stands  upon  the  same  reasoning  as  that 
applicable  to  entireties.  So  was  the  reasoning  in  Saville's  Rep.  84, 
pi.  165 ;  Scot  and  Scot's  case,  4  Leon.  R.  39 ;  Com.  Dig.  Abatement, 
M.  There  are  many  cases  in  ejectment  where  the  same  doctrine  has 
been  maintained,  and  in  none  of  them  has  any  distinction  been 
asserted  between  an  ejectment  and  real  actions.  The  ground  of  argu- 
ment has  been  the  variance  between  the  count  and  verdict ; 
[  *  187  ]  so  that  it  has  turned  upon  the  falsity  of  the  plaintiff's  *  claim 
and  title  as  propounded  in  his  writ  and  proved  at  the  trial. 
So  was  the  case  of  Ablett  v.  Skinner,  1  Sid.  229,  where  the  ejectment 
was  for  one  fourth  part  of  a  fifth  part ;  and  the  plaintiff's  title  upon 
the  trial  was  but  one  third  part  of  a  fourth  of  a  fifth  part ;  and  yet  it 
was  held  that  he  was  entitled  to  recover  according  to  his  title.  That 
case  was  recognized  and  fully  confirmed  in  the  case  of  Denn  d.  Burges 
r.  Purvis,  1  Burr.  Rep.  326 ;  where  in  ejectment  the  plaintiff  sued  for 
a  moiety  and  recovered  a  third.  Lord  Mansfield  relied  on  the  anal- 
ogous doctrine  in  cases  of  assize. 
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It  may  then  be  assumed  as  certain  that,  from  the  time  of  Lord 
Hobart,  the  general  doctrine  has  been,  that  the  demandant  in  any  real 
action  is  entitled  to  recover  less  than  he  demands  in  his  suit,  whether 
he  demands  an  entirety  or  an  aliquot  part,  if  the  variance  is  not  taken 
advantage  of  until  after  a  verdict  found  on  trial  had.  If,  indeed,  the 
matter  is  pleaded  in  abatement,  it  is  fatal  to  the  whole  suit.  So  if  it 
appears  of  record  by  the  confession  of  the  demandant  in  the  course 
of  the  pleadings,  the  writ  is  abatable  for  the  whole,  if  the  tenant 
choose  to  take  advantage  of  it  before  verdict  But  if  the  parties  go 
to  trial  upon  the  merits,  and  a  verdict,  general  or  special,  is  found  of 
any  part  for  the  demandant,  there  the  variance  between  the  writ  and 
the  title,  even  though  by  the  confession  of  the  demandant  upon  the 
pleadings,  is  cured  by  the  statute  of  amendments  of  18  Elizabeth, 
c.  14.  This,  then,  being  the  state  of  the  law  at  the  time  of  the  emi-^ 
gration  of  our  ancestors,  and  the  statute  of  Elizabeth  being  a  remedial 
and  not  a  penal  law,  and  the  general  principle  being  that  statutes 
made  in  amendment  of  the  law  before  that  period  constitute  a  part 
of  our  common  law ;  the  court  might,  if  it  were  necessary,  resort  to 
this  principle  to  support  the  present  suit.  But  such  a  resort  is  not 
necessary ;  because,  in  the  first  place,  the  present  case  is  not  one 
where  the  defect  appears  upon  the  confession  of  the  party;  but  if  at 
all,  appears  from  facts  proved  at  the  trial  upon  the  general  issue.  In 
the  next  place,  the  provisions  of  the  Judiciary  Act  of  1789,  c.  20, 
8.  32,'  upon  the  subject  of  amendments  and  jeofails,  are  far  more 
extensive  than  the  English  statutes,  and  would  justify  the 
most  comprehensive  construction  in  *  favor  of  the  demand-  [  *  188  ] 
ant.  And  in  the  last  place,  the  original  nicety  of  the  com- 
mon law  doctrine  upon  this  subject,  at  least  since  the  time  of  Lord 
Hobart,  seems  to  have  given  way  (where  the  matter  was  not  pleaded 
in  abatement)  to  the.  doctrine  of  common  sense.  As  far  as  we  can 
trace  it,  it  has  been  long  overruled  in  England.  Its  existence  in 
America  has  never  been  maintained  by  any  positive  decision  in  its 
favor.  On  the  contrary,  in  Massachusetts,  where  real  actions  con- 
stitute the  ordinary  remedy  for  disseisins  and  ousters,  it  has  been 
solemnly  adjudged,  upon  a  careful  consideration  of  the  English 
authorities,  that  the  demandant  may  in  all  cases  recover  less  than  he 
sues  for,  whether  he  sues  for  an  entirety  or  an  aliquot  part.  So  are 
the  cases  of  Dewy  v.  Brown,  2  Pick.  387;  and  Somes  t;.  Skinner, 
3  Pick.  52 ;  and  the  opinion  of  very  able  commentators  upon  this 
branch  of  the  law ;  Jackson  on  Real  Actions,  296 ;  Steams  on  Real 

Actions,  204.     There  is  nothing  in  the  case  of  Ghreen  v.  Liter,  8  C. 

—  ■  ■  ■  .  .^ 

^  1  StatB.  at  Large,  9]. 
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229,  242,  which  trenches  upon  this  doctrine.  So  far,  indeed,  as  that 
case  goes,  it  is  favorable  to  the  demandant. 

I  have  not  thought  it  necessary  to  go  into  a  particular  examination 
of  the  point,  whether,  if  the  variance  between  the  demandant's  title 
and  his  demand  in  his  writ  be  apparent  only  by  the  finding  of  the 
jury  upon  the  general  issue,  and  not  by  the  pleadings  of  the  parties, 
or  the  confession  of  the  demandant,  the  writ  was  abatable  for  the 
whole,  upon  the  old  doctrine  of  the  common  law.  There  is  much 
reason  to  believe,  as  has  been  already  intimated,  that,  under  such  cir- 
cumstances, the  variance  was  never  fatal  to  a  recovery  pro  ianto ;  and 
the  modem  doctrine  in  England  is  certainly  in  favor  of  a  recovery. 
But  whether  it  be  so  or  not,  independent  of  the  statute  of  jeofails, 
that  statute  certainly  cures  the  defect,  upon  the  principles  already 
stated. 

Upon  the  whole,  my  opinion  is  that  this  question  ought  to  be  cer- 
tified in  favor  of  the  demandant: 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  southern 
[  •  189  ]  *  district  of  New  York,  and  on  the  questions  and  points  on 
which  the  judges  of  the  said  circuit  court  were  opposed  in 
opinion,  and  which  were  certified  to  this  court  for  its  opinion,  in  pur- 
suance of  the  act  of  congress  for  that  purpose  made  and  provided,  and 
was  argued  by  counsel;  on  consideration  whereof,  it  is  the  opinion 
of  this  court :  — 

L  That  although  the  count  in  the  cause  is  for  the  entire  right  in  the 
premises,  the  demandant  may  recover  a  less  quantity  than  the  entirety. 

IL  And,  under  the  second  general  point,  the  following  answers  are 
given  to  the  specific  questions :  — 

1.  If  John  Inglis,  the  demandant,  was  bom  before  the  4th  of 
July,  1776,  he  is  an  alien,  and  disabled  from  taking  real  estate  by 
inheritance. 

2.  If  he  was  bom  after  the  4th  of  July,  1776,  and  before  the  15th 
of  September  of  the  same  year,  when  the  British  took  possession  of 
New  York,  he  would  not  be  under  the  like  disability. 

3.  K  he  was  born  after  the  British  took  possession  of  New  York, 
and  before  the  evacuation,  on  the  25th  of  November,  1783,  he  would 
be  under  the  like  disability. 

4.  If  the  grand  assize  shall  find  that  Charles  Inglis,  the  father,  and 
John  Inglis,  the  demandant,  did,  in  point  of  fact,  elect  to  become  and 
continue  British  subjects,  and  not  American  citizens,  the  demandant 
is  an  alien,  and  disabled  from  taking  real  estate  by  inheritance. 

IIL  The  will  of  Catherine  Brewerton  was  sufficient  to  pass  her 
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right  and  interest  in  the  premises  in  question,  so  as  to  defeat  the 
demandant's  right  to  recover,  so  far  as  her  right  or  interest  ex-* 
tended. 

IV.  The  proceedings  against  Paul  Richard  Randall,  as  an  absent 
debtor,  passed  his  right  or  interest  in  the  lands  in  question  to,  and 
vested  the  same  in,  the  trustees  appointed  under  the  said  proceed- 
ings, so  as  to  defeat  the  demandant's  right  to  recover,  so  far  as  his 
right  or  interest  extended ";  unless  the  grand  assize  shall  find  that  the 
trusts  vested  in  the  trustees  have  been  performed ;  and,  if  so,  the  said 
proceedings  will  not  defeat  the  demandant  in  any  respect. 

*  V.  The  devise  in  the  will  of  Robert  Richard  Randall  of  [  •  190  ] 
the  lands  in  question  is  a  valid  devise,  so  as  to  devest  the 

heir  at  law  of  his  legal  estate. 

*  All  of  which  is  accordingly  hereby  certified  to  the  said  [  *  191  ] 
circuit  court 

Webster y  on  a  subsequent  day '  of  the  term,  submitted  to  the 
court  an  appUcation  in  behalf  of  the  demandant  for  a  reargument 
of  this  case,  upon  the  ground  ^^  that  the  question  in  this  cause,  which  * 
arises  on  the  construction  of  the  will  of  Robert  Richard  Randall,  is 
one  not  only  of  great  importance,  but  certainly  of  no  small  diffi* 
culty.  The  case  was  argued  at  a  time  when  there  were  six  judges 
on  tiie  bench.  At  the  time  of  the  decision,  there  were  but  five  judges 
living  who  had  heard  the  cause ;  of  these  five,  three  were  against  the 
demandant  upon  the  construction  of  the  will,  being  a  minority  of  the 
whole  court.  Under  these  circumstances,  as  counsel  for  the  demand- 
ant in  a  foreign  country,  the  counsel  feel  it  their  duty  to  ask  for  a 
reargument ;  the  more  particularly,  as  it  appears  from  an  affidavit 
now  submitted  to  the  court,  that  a  sister  of  the  demandant,  who  is 
now  and  long  has  been  a  feme  covert,  in  case  of  a  decision  upon  the 
construction  of  the  will  in  favor  of  the  demandant,  is  not  subject  to 
the  disability  of  alienism,  and  may,  therefore,  maintain  a  suit  to 
recover  the  property  in  dispute." 

Wirt  objected  to  the  reargument. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  192  ] 
The  court  have  considered  the  application  for  a  reargu- 
ment in  this  case.  It  must  be  a  very  strong  case,  indeed,  to  induce 
fhem  to  order  a  reargument  in  any  of  the  causes  which  have  been 
once  argued  and  decided  in  this  court  The  present  case  has  been 
very  fiilly  considered,  and  the  court  cannot  perceive  any  ground  in 
the  present  application  to  induce  them  to  consent  to  the  motion.    It 

iB|  therefore,  overruled. 

8  P.  242;  U  P.  614;  14  H.  268;  17  H.  626;  18  H.  286;  19  H.  898 ;  20  H.  8,  286. 
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The  circuit  court  for  the  District  of  Columbia  is  a  court  of  general  criminal  jurisdictioii, 
and  this  court  cannot  reyise  its  proceedings  under  an  indictment  and  conviction  of  a  pris- 
oner, upon  a  writ  of  hcibeaa  corpus.  Its  judgment  is  condusire  that  the  imprisonment  is 
legaL 

The  judgments  of  the  courts  of  the  United  States  are  not  Toid  because  the  record  does  not 
show  jurisdiction ;  they  are  only  voidable  by  writ  of  error. 

The  case  is  stated  in  the  opinion  of  the  conrt 

Jones  and  Ooxej  for  the  motion. 

Berrien^  (attorney-general,)  contra. 

[  •  201  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  petition  for  a  writ  of  habeas  corpus^  to  bring  the 
body  of  Tobias  Watkins  before  this  court,  for  the  purpose  of  inquir- 
ing into  the  legality  of  his  confinement  in  jail.  The  petition  states 
that  he  is  detained  in  prison,  by  virtue  of  a  judgment  of  the  circuit 
court  of  the  United  States  for  ilie  county  of  Washington,  in  the  dis- 
trict of  Columbia,  rendered  in  a  criminal  prosecution  carried  on 
against  him  in  that  court.  A  copy  of  the  indictment  and  judgment 
is  annexed  to  the  petition,  and  the  motion  is  founded  on  the  allega- 
tion that  the  indictment  charges  no  offence  for  which  the  prisoner 
was  punishable  in  that  court,  or  of  which  that  court  could  taJce  cog- 
nizance ;  and,  consequently,  that  the  proceedings  are  coram  nan 
judice^  and  totally  void. 

This  application  is  made  to  a  court  which  has  no  jurisdiction  in 
criminal  cases ;  (3  C.  169 ;)  which  could  not  revise  this  judgment ; 
could  not  reverse  or  affirm  it,  were  the  record  brought  up  directly  by 
writ  of  error.  The  power,  however,  to  award  writs  of  habeas  corpus 
is  conferred  expressly  on  this  court  by  the  14th  section  of  the  Judi- 
cial Act,^  and  has  been  repeatedly  exercised.  No  doubt  exists  re- 
specting the  power ;  the  question  is,  whether  this  be  a  case  in  which 
it  ought  to  be  exercised.  The  cause  of  imprisonment  is  shown  as 
fully  by  the  petitioner  as  it  could  appear  on  the  return  of  the  writ ; 
consequently,  the  writ  ought  not  to  be  awarded,  if  the  court  is  satis- 
fied that  the  prisoner  would  be  remanded  to  prison. 

No  law  of  the  United  States  prescribes  the  cases  in  which  this 
great  writ  shall  be  issued,  nor  the  power  of  the  court  over  the  party 
brought  up  -oj  it.  The  term  is  used  in  the  constitution  as  one  which 
was  well  understood ;  and  the  Judicial  Act  authorizes  this  court,  and 

\  1  StatB.  at  Large,  81. 
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all  tiie  courts  of  the  United  States  and  the  judges  thereof,  to  issue 
the  writ  "  for  the  purpose  of  inquiring  into  the  cause  of  commit- 
ment. This  general  reference  to  a  power  which  we  are  required  to 
exercise,  without  any  precise  definition  of  that  power,  imposes  on 
us  the  necessity  of  making  some  inquiries  into  its  use,  ac- 
cording *  to  that  law  which  is  in  a  considerable  degree  [  *  202  ] 
incorporated  into  our  own.  The  writ  of  habeas  corpus  is  a 
high  prerogative  writ  known  to  the  common  law,  the  great  object  of 
which  is  the  liberation  of  those  who  may  be  imprisoned  without 
sufficient  cause.  It  is  in  the  nature  of  a  writ  of  error,  to  examine 
the  legality  of  the  commitment.  The  English  judges,  being  origin- 
ally under  the  influence  of  the  crown,  neglected  to  issue  this  writ 
where  the  government  entertained  suspicions  which  could  not  be 
sustained  by  evidence ;  and  the  writ,  when  issued,  was  sometimes 
disregarded  or  evaded,  and  great  individual  oppression  vi^as  suffered 
in  consequence  of  delays  in  bringing  prisoners  to  trial  To  remedy 
this  evil,  the  celebrated  habeas  corpus  act  of  the  31st  of  Charles  11. 
was  enacted,  for  the  purpose  of  securing  the  benefits  for  which  the 
writ  was  given.  This  statute  may  be  referred  to  as  describing  the 
cases  in  which  relief  is,  in  England,  afforded  by  this  writ  to  a  person 
detained  in  custody.  It  enforces  the  common  law.  This  statute 
excepts  fi-om  those  who  are  entitled  to  its  benefit  persons  committed 
for  felony  or  treason,  plainly  expressed  in  the  warrant,  as  well  as  per- 
sons convicted  or  in  execution. 

The  exception  of  persons  convicted  applies  particularly  to  the 
application  now  under  consideration.  The  petitioner  is  detained  in 
prison  by  virtue  of  the  judgment  of  a  court,  which  court  possesses 
general  and  final  jurisdiction  in  criminal  cases.  Can  this  judgment 
be  reexamined  upon  a  writ  of  habeas  corpus  ? 

This  writ  is,  as  has  been  said,  in  the  nature  of  a  writ  of  error, 
which  brings  up  the  body  of  the  prisoner,  vdth  the  cause  of  commit- 
ment. The  court  can  undoubtedly  inquire  into  the  sufficiency  of 
that  cause ;  but  if  it  be  the  judgment  of  a  court  of  competent  juris- 
diction, especially  a  judgment  withdrawn  by  law  firom  the  revision 
of  this  court,  is  not  that  judgment  in  itself  sufficient  cause  ?  Can 
the  court,  upon  this  writ,  look  beyond  the  judgment,  and  reexamine 
the  charges  on  which  it  was  rendered.  A  judgment,  in  its  nature, 
concludes  the  subject  on  which  it  is  rendered,  and  pronounces  the 
law  of  the  case.  The  judgment  of  a  court  of  record,  whose 
jurisdiction  is  final,  is  as  conclusive  on  all  *  the  world  as  [  *  203  ] 
the  judgment  of  this  court  would  be.  It  is  as  conclusive 
on  this  court  as  it  is  on  other  courts.  It  puts  an  end  to  inquiry  con- 
cerning the  fact,  by  deciding  it 
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The  counsel  for  the  prisoner  admit  the  application  of  these  prin- 
ciples to  a  case  in  which  the  indictment  alleges  a  crime  cognizable  in 
the  court  by  which  the  judgment  was  pronounced ;  but  they  deny 
their  application  to  a  case  in  which  the  indictment  charges  an  offence 
not  punishable  criminally,  according  to  the  law  of  the  land.  But  with 
what  propriety  can  this  court  look  into  the  indictment?  We  have 
no  power  to  examine  the  proceedings  on  a  writ  of  error,  and  it  would 
be  strange,  if,  under  color  of  awrit  to  Uberate  an  indi\ddual  from  un- 
lawful imprisonment,  we  could  substantially  reverse  a  judgment 
which  the  law  has  placed  beyond  our  control  An  imprisonment 
under  a  judgment  cannot  be  unlawful,  unless  that  judgment  be  an 
absolute  nullity ;  and  it  is  not  a  nullity  if  the  court  has  general  juris- 
diction of  the  subject,  although  it  should  be  eironeous.  The  circuit 
court  for  the  district  of  Columbia  is  a  court  of  record,  having  general 
jurisdiction  over  criminal  cases.  An  offence  cognizable  in  any  court, 
is  cognizable  in  that  court  If  the  offence  be  punishable  by  law, 
that  court  is  competent  to  inflict  the  punishment.  The  judgment  of 
such  a  tribunal  has  all  the  obligation  which  the  judgment  of  any 
tribunal  can  have.  To  determine  whether  the  offence  charged  in  the 
indictment  be  legally  punishable  or  not,  is  among  the  most  un- 
questionable of  its  powers  and  duties.  The  decision  of  this  question 
is  the  exercise  of  jurisdiction,  whether  the  judgment  be  for  or  against 
the  prisoner.  The  judgment  is  equally  binding  in  the  one  case  and 
in  the  other ;  and  must  remain  in  full  force  unless  reversed  regularly 
by  a  superior  court  capable  of  reversing  it. 

If  this  judgment  be  obligatory,  no  court  can  look  behind  it.  If  it 
be  a  nullity,  the  officer  who  obeys  it  is  guilty  of  false  imprisonment 
Would  the  counsel  for  the  prisoner  attempt  to  maintain  this  position  ? 

Questions  which  we  think  analogous  to  this  have  been  frequently 
decided  in  this  court  Kemp's  Lessee  v.  Kennedy  et  oL  5 
[  *  204  ]  C.  173,  was  a  writ  of  error  to  a  judgment  in  *  eject- 
ment, rendered  against  her  in  the  circuit  court  of  the  United 
States  for  the  district  of  New  Jersey.  An  inquisition  taken  under 
the  confiscating  acts  of  New  Jersey,  had  been  found  against  her,  on 
which  a  judgment  of  condemnation  had  been  rendered  by  the  inferior 
court  of  common  pleas  for  the  county  of  Hunterdon.  The  land  had 
been  sold  under  this  judgment  of  condemnation,  and  this  ejectment 
was  brought  against  the  purchaser.  The  title  of  the  plaintiff  being 
resisted  under  those  proceedings,  his  counsel  prayed  the  court  to  in- 
struct the  jury  that  they  ought  to  find  a  verdict  for  him.  The  court 
refused  the  prayer,  and  did  instruct  the  jury  to  find  for  the  defendants. 
An  exception  was  taken  to  this  'direction,  and  the  cause  brought  be- 
fore this  court  by  writ  of  error.     On  the  argument,  the  counsel  for  the 
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plaintiff  made  two  points.  1.  That  the  proceedings  were  erroneous. 
2.  That  the  judgment  was  an  absolute  nullity.  He  contended  that 
the  individual  against  whom  the  inquest  was  foimd,  was  not  com- 
prehended within  the  confiscating  acts  of  New  Jersey.  Consequently, 
the  justice  who  took  the  inquisition  had  no  jurisdiction  as  regarded 
her.  He  contended  also  that  the  inquisition  was  entirely  insufficient 
to  show  that  Grace  Kemp,  whose  land  had  been  condemned,  was  an 
offender  under  those  acts.  He  then  insisted  that  the  laribunal  erected 
to  execute  these  laws,  was  an  inferior  tribunal,  proceeding  by  force 
of  particular  statutes  out  of  the  course  of  the  common  law ;  it  was 
a  jurisdiction  limited  by  the  statute,  both  as  to  the  nature  of  the 
offence,  and  the  description  of  persons  over  whom  it  should  have 
cognizance.  Every  thing  ought  to  have  been  stated  in  the  proceed- 
ings which  was  necessary  to  give  the  court  jurisdiction,  and  to  justify 
the  judgment  of  forfeiture.  If  the  jurisdiction  does  not  appear  upon 
the  face  of  the  proceedings,  the  presumption  of  law  is,  that  the  court 
bad  not  jurisdiction,  and  the  cause  was  coram  non  judice  ;  in  which 
case  no  valid  judgment  could  be  rendered. 

The  court  said  that,  however  dear  it  might  be  in  favor  of  the 
plaintiff  on  the  first  point,  it  would  avail  him  nothing  unless  he  suc- 
ceeded on  the  second. 

The  court  admitted  the  law  respecting  the  proceedings 
*  of  inferior  courts,  in  the  sense  in  which  that  term  was  used  [  *  205] 
in  the  English  books ;  and  asked,  ^^  was  the  court  in  which 
this  judgment  was  rendered  an  inferior  court  in  that  sense  of  the 
term? 

^  All  courts  firom  which  an  appeal  lies,  are  inferior  courts  in  relation 
to  the  appellate  courts,  before  which  their  judgment  may  be  carried ; 
but  they  are  not  therefore  inferior  courts  in  the  technical  sense  of 
those  words.  They  apply  to  courts  of  special  and  limited  juris- 
diction, which  are  erected  on  such  principles  that  their  judgments 
taken  alone  are  entirely  disregarded,  and  the  proceedings  must  show 
tiieir  jurisdiction.  The  courts  of  the  United  States  are  all  of  limited 
jurisdiction,  and  their  proceedings  are  erroneous  if  the  jurisdiction 
be  not  shown  upon  them.  Judgments  rendered  in  such  cases  may 
certainly  be  reversed ;  but  this  court  is  not  prepared  to  say  that  they 
are  absolute  nullities,  which  may  be  totally  disregarded." 

The  court  then  proceeded  to  review  the  powers  of  the  courts  of 
oonunon  pleas  in  New  Jersey.  They  were  courts  of  record,  possess- 
mg  general  jurisdiction  in  civil  cases,  with  the  exception  of  suits  for 
real  property.  In  treason,  their  jurisdiction  was  over  all  who  could 
conunit  the  offence. 

After  reviewing  the  several  acts  of  confiscation,  the  court  said  that 
VOL.  VIII.  32 
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they  could  not  be  fairly  construed  to  convert  the  courts  of  common 
pleas  into  courts  of  limited  jurisdiction.  They  remained  the  only 
courts  capable  of  trying  the  offences  described  by  the  laws. 

In  the  particular  case  of  Grace  Kemp,  the  court  said  that  ^  the 
court  of  common  pleas  was  constituted  according  to  law ;  and  if  an 
offence  had  been  in  fact  committed,  the  accused  was  amenable  to 
its  jurisdiction,  so  far  as  respected  her  property  in  the'  State  of  New 
Jersey.  The  question  whether  this  offence  was  or  was  not  com- 
mitted, that  is,  whether  the  inquest,  which  is  substituted  for  a  ver- 
dict on  an  indictment,  did  or  did  not  show  that  the  offence  had  been 
committed,  was  a  question  which  the  court  was  competent  to  decide. 
The  judgment  it  gave  was  erroneous ;  but  it  is  a  judgment,  and,  until 

reversed,  csmnot  be  disregarded." 
[  *  206  ]       *  This  case  has  been  cited  at  some  length,  because  it  is 
thought  to  be  decisive  of  that  now  under  consideration. 

Had  any  offence  against  the  laws  of  the  United  States  been  in 
fact  committed,  the  circuit  court  for  the  district  of  Columbia  could 
take  cognizance  of  it.  The  question  whether  any  offence  was  or 
was  not  committed,  that  is,  whether  the  indictment  did  or  did  not 
show  that  an  offence  had  been  committed,  was  a  question  which  that 
court  was  competent  to  decide.  If  its  judgment  was  erroneous,  a 
point  which  this  court  does  not  determine,  still,  it  is  a  judgment,  and, 
until  reversed,  cannot  be  disregarded. 

In  Skillem's  Elxecutors  v.  May's  Executors,  6  C.  267,  a  decree 
pronounced  by  the  circuit  court  for  the  district  of  Kentucky  had  been 
reversed,  and  the  cause  was  remanded  to  that  court,  that  an  equal 
partition  of  the  land  in  controversy  might  be  made  between  the 
parties.  When  the  cause  again  came  on  before  the  court  below,  it 
was  discovered  that  it  was  not  within  the  jurisdiction  of  the  court ; 
whereupon  the  judges  were  divided  in  opinion  whether  they  ought 
to  execute  the  mandate,  and  their  division  was  certified  to  this  court 
This  court  certified  that  the  circuit  court  is  bound  to  execute  its 
mandate,  '<  although  the  jurisdiction  of  the  court  be  not  alleged  in 
the  pleadings."  The  decree  having  been  pronounced,  although  in  a 
case  in  which  it  was  erroneous  for  want  of  the  averment  of  juris- 
diction, was  nevertheless  obligatory  as  a  decree. 

The  case  of  Williams  et  aL  r.  Armroyd  et  oL  7  C.  423,  was  an 
appeal  from  a  sentence  of  the  circuit  court  for  the  district  of  Penn- 
sylvania, dismissing  a  libel  which  had  been  filed  for  certain  goods 
which  had  been  captured  and  condemned  under  the  Milan  decree. 
They  were  sold  by  order  of  the  governor  of  the  island  into  which 
the  prize  had  been  carried,  and  the  present  possessor  claimed  under 
the  purchaser.     It  was  contended,  that  the  Milan  decree  was  in 
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violation  of  the  law  of  nations,  and  that  a  condemnation  professedly 
under  that  decree  could  not  change  the  right  of  property.  This  court 
affirmed  the  sentence  of  the  circuit  court,  restoring  the  prop- 
erty to  the  claimant,  and  said,  "  that  *  the  sentence  is  [  *  207  ] 
avowedly  made  under  a  decree  subversive  of  the  law  of 
nations,  will  not  help  the  appellant's  case  in  a  court  which  cannot  re- 
vise, correct,  or  even  examine  that  sentence.  If  an  erroneous  judg- 
ment binds  the  property  on  which  it  acts,  if  will  not  bind  that  prop- 
erty the  less,  because  its  error  is  apparent.  Of  that  error,  advantage 
can  be  taken  only  in  a  court  which  is  capable  of  correcting  it." 

The  court  felt  tiie  less  difficulty  in  declaring  the  edict  under  which 
the  condemnation  had  been  made  to  be  "  a  direct  and  flagrant  vio- 
lation of  national  law,"  because  the  declaration  had  already  been 
made  by  the  legislature  of  the  Union.  But  the  sentence  of  a  court 
under  it  was  submitted  to  as  being  of  complete  obligation. 

The  cases  are  numerous  which  decide  that  the  judgments  of  a 
court  of  record  having  general  jurisdiction  of  the  subject,  although 
erroneous,  are  binding  until  reversed.  It  is  universally  understood 
that  the  judgments  of  the  courts  of  the  United  States,  although  their 
jurisdiction  be  not  shown  in  the  pleadings,  are  yet  binding  on  all  the 
world ;  and  that  this  apparent  want  of  jurisdiction  can  avail  the, 
party  only  on  a  writ  of  error.  This  acknowledged  principle  seems 
to  us  to  settle  the  question  now  before  the  court.  The  judgment  of 
the  circuit  court  in  a  criminal  case  is  of  itself  evidence  of  its  own 
legality,  and  requires  for  its  support  no  inspection  of  the  indictments 
on  which  it  is  founded.  The  law  trusts  that  court  with  the  whole 
subject,  and  has  not  confided  to  this  court  the  power  of  revising  its 
decisions.  We  cannot  usurp  that  power  by  the  instrumentality  of 
the  writ  of  habeas  corpm.  The  judgment  informs  us  that  the  commit- 
ment is  legal,  and  with  that  information  it  is  our  duty  to  be  satisfied. 

The  counsel  for  the  petitioner  contend  that  writs  of  habeas  corpus 
have  been  awarded  and  prisoners  liberated  in  cases  similar  to  this. 

In  the  United  States  v.  Hamilton,  3  Dall.  17,  the  prisoner  was 
committed  upon  the  warrant  of  the  district  judge  of  Pennsylvania, 
charging  him  with  high  treason.  He  was,  after  much  deliberation, 
admitted  to  baiL  This  was  a  proceeding  contemplated  by  the 
thirty-third  section  of  the  Judicial  Act,^  which  declares  that 
in  cases  where  the  punishment  *  may  be  death,  bail  shall  [  *  208  ] 
not  be  admitted  but  by  the  supreme  or  a  circuit  court,  or 
by  a  justice  of  the  supreme  court,  or  a  judge  of  the  district  court. 

In  the  case  Ex  parte  Burford,  3  C.  448,  the  prisoner  was  com- 
mitted originally  by  the  warrant  of  several  justices  of  the  peace  for 
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the  county  of  Alexandria.  He  was  brought  by  a  writ  of  habeas  cor* 
pus  before  the  circuit  court,  by  which  court  he  was  remanded  to 
jaU,  there  to  remain  until  he  should  enter  into  recognizance  for  his 
good  behavior  for  one  year.  He  was  again  brought  before  the  su- 
preme court  on  a  writ  of  habeas  corpus.  The  judges  were  unani- 
mously of  opinion  that  the  warrant  of  commitment  was  illegal,  for 
want  of  stating  some  good  cause  certain  supported  by  oath.  The 
court  added  that,  '<  if  the  circuit  court  had  proceeded,  de  novo^  perhaps 
it  might  have  made  a  difference ;  but  Ihis  court  is  of  opinion  .that 
that  court  has  gone  only  on  the  proceedings  before  the  justices.  It 
has  gone  so  far  as  to  correct  two  of  the  errors  committed,  but  the 
rest  remain."     The  prisoner  was  discharged* 

In  the  case  of  Bollman  v.  Swartwout,  4  C.  75,  the  prisoners  were 
committed  by  order  of  the  circuit  court,  on  the  charge  of  treason. 
The  habeas  corpus  was  awarded  in  this  case  on  the  same  principle 
on  which  it  was  awarded  in  the  case  of  The  United  States  v.  Ham- 
ilton, 3  Dall.  17.  The  prisoners  were  discharged  because  the  charge 
of  treason  did  not  appear  to  have  been  committed*  In  no  one  of 
these  cases  was  the  prisoner  confined  under  the  judgment  of  a  court 

The  case  Ex  parte  Kearney,  7  W.  39,  was  a  commitment  by 
order  of  the  circuit  court  for  the  District  of  Columbia,  for  a  con- 
tempt The  prisoner  was  remanded  to  prison.  The  court,  after 
noticing  its  want  of  power  to  revise  the  judgment  of  the  circuit  court 
in  any  case  where  a  party  had  been  convicted  of  a  public  offence, 
asked :  <'  If,  then,  this  court  cannot  directly  revise  a  judgment  of  the 
circuit  court  in  a  criminal  case,  what  reason  is  there  to  suppose  that 
it  was  intended  to  vest  it  with  the  authority  to  do  it  indirectly?" 
The  case  Ex  pa/rte  Kearney  bears  a  near  resemblance  to  that  under 
consideration. 

The  counsel  for  the  prisoner  rely  mainly  on  the  case  of 
[  •  209  ]  •  Wise  v.  Withers,  3  C.  331.  This  was  an  action  of  tees- 
pass  vi  et  armiSj  for  entering  the  plaintifTs  house  and 
taking  away  his  goods.  The  defendant  justified  as  collector  of  the 
militia  fines.  The  plaintiff  replied  that  he  was  not  subject  to  militia 
duty,  and  on  demurrer  this  replication  was  held  iU.  This  court 
reversed  the  judgment  of  the  circuit  court,  because  a  court-martial 
had  no  jurisdiction  over  a  person  not  belonging  to  the  militia,  and 
its  sentence  in  such  a  case  being  coram  non  jndice^  furnishes  no  pro- 
tection to  the  officer  who  executes  it  • 

This  decision  proves  only  that  a  court-martial  was  considered  as 
one  of  those  inferior  courts  of  limited  jurisdiction,  whose  judgments 
may  be  questioned  collaterally.  They  are  not  placed  on  the  same 
high  ground  with  the  judgments  of  a  court  of  record.     The  declara- 
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tion  that  this  judgment  against  a  person  to  whom  the  jurisdiction 
of  the  court  could  not  extend  is  a  nullity,  is  no  authority  for  inquir- 
ing into  the  judgments  of  a  court  of  general  criminal  jurisdiction, 
and  regarding  them  as  nullities,  if,  in  our  opinion,  the  court  has  mis- 
construed the  law,  and  has  pronounced  an  offence  to  be  punishable 
criminaUy,  which,  as  we  may  think,  is  not  so. 

Without  looking  into  the  indictments  under  which  the  prosecu- 
tion against  the  petitioner  was  conducted,  we  are  unanimously  of 
opinion  that  the  judgment  of  a  court  of  general  criminal  jurisdiction 
justifies  his  imprisonment,  and  that  the  writ  of  habeas  corpus  ought 
not  to  be  awarded. 

12  P.  667;  14  P.  699,  614;  2  H.  819;  6  H.  176;  9  H.  671;  14  H.  108;  18  H.  807; 

2  Wal.  828;  4  Wal.  2;  7  Wal.  864. 


Tames  Boyce's  Executors,  Appellants,  v*  Felix  Grundy,  Appellee. 

i  P.  210. 

The  1 6th  section  of  the  Judiciary  Act,  (I  Stats,  at  Large,  82,)  which  prohibits  saits  in  eqnitj 
where  there  is  a  plain,  adequate,  and  complete  remedy  at  law,  is  merely  declaratory, 
making  no  alteration  in  the  rules  as  to  equitable  remedies. 

To  bar  a  snit  in  equity,  the  remedy  at  law  must  be  as  efficient  to  the  ends  of  justice,  and  its 
complete  and  prompt  administration,  as  the  remedy  in  equity. 

When  a  party  discovers  a  fraud,  he  is  bound  to  be  prompt  in  communicating  the  discovery, 
and  consistent  in  the  use  he  proposes  to  make  of  it. 

A  bill  alleged  that  the  fraud  was  not  discovered  till  a  certain  time,  and  notice  was  forthwith 
given  of  the  discovery  to  the  vendor,  that  he  might  resume  possession.  Held,  that  as 
there  was  no  ground,  upon  the  evidence,  to  impute  earlier  notice  to  the  vendee,  he  had  not 
lost  his  right  to  rescind. 

Notice  of  fects  sufficient  to  put  a  party  on  inquiry,  is  not  necessarily  notice  of  what  he 
might  learn  by  inquiry.  It  does  not  so  operate  when  he  had  a  righi  to  rely  on  positive 
assurances  of  the  vendor,  and  so  was  not  bound  to  inquire. 

Reducing  an  agreement  to  writing,  does  not  prevent  the  vendee  from  showing  it  was  ob- 
tained by  fraudulent  misrepresentations. 

In  a  purchase  of  950  acres,  at  $20  an  acre,  a  discrepancy  between  facts  and  representations 
which  would  add  thirty-three  per  centum  to  the  cost,  is  a  case  for  rescission,  not  for  com- 
pensation. 

Appeal  firom  the  drcnit  court  of  the  United  States  for  the  district 
of  West  Tennessee,  in  a  suit  in  equity  brought  by  Grundy,  to  rescind 
a  contract  for  the  purchase,  by  him,  of  Boyce,  of  a  tract  of  land,  and 
to  enjoin  a  judgment  at  law  obtained  for  the  purchase-money.  The 
contract  was  made  in  July,  1818,  the  judgment  recovered  in  1821, 
the  bill  filed  in  August,  1823. 

The  facts  appear  in  the  opinion  of  the  court. 

C^den  and  Wickltffe^  for  the  appellants. 

fsaacs  and  White^  contra. 

32* 
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[  *  214  ]      Johnson,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  circuit  court 
of  West  Tennessee,  rendered  in  a  case  in  which  the  appellee  was 
complainant. 

The  bill  was  filed  to  obtain  the  rescission  of  an  agreement  entered 
into  on  the  3d  of  July,  1818,  between  James  Boyce,  the  appellants' 
testator  and  devisor,  and  the  complainant,  for  the  sale  of  a  tract  of 
land  lying  on  the  Homochito  River,  in  the  State  of  Mississippi. 

The  grounds  set  forth  in  the  bill  are  fraudulent  misrepresenta- 
tions. 

1.  As  to  the  testator's  title  to  the  land.  2.  As  to  the  locality  of 
the  land.  3.  As  to  the  liability  of  the  land  to  inundation.  4.  As  to 
the  general  description  of  the  character  and  quality  of  part  of  the 
land  not  examined  by  complainant 

We  have  weighed  the  allegations  of  fraud  contained  in  the  bill, 
and  are  well  satisfied  that  they  are  material,  and  such  as  entitle  the 
complainant  to  relief,  if  substantiated. 

We  have  also  considered  the  evidence  introduced  by  the  com- 
plainant and  compared  it  with  the  rebutting  testimony 
[  *  215  ]  *  introduced  by  the  appellants,  and  are  of  opinion  that  the 
testimony  in  support  of  complainant's  allegations  is  full  to 
the  purpose  of  sustaining  his  bill,  and  the  credibility  of  his  witnesses 
fully  established,  wherever  it  has  been  necessary ;  so  that  in  those 
points  in  which  it  has  been  contradicted  by  the  appellants'  witnesses, 
we  cannot  avoid  giving  credit  to  that  of  the  complainant 

The  decree  below  must,  therefore,  be  sustained,  unless  the  appel- 
lants can  prevail  upon  some  legal  ground  which  will  except  this  case 
from  the  general  rules  on  this  subject  The  first  and  principal  ground 
taken  is,  that  the  court  of  law  was  competent  to  give  relief,  and  that 
this  court  should  refuse  relief,  as  well  on  the  general  principle  as 
affirmed  in  the  Judiciary  Act,  as  because :  — 

1.  That  the  complainant  was  not  prompt  in  insisting  upon  the 
fraud  as  soon  as  discovered ;  and 

2.  Because  he  did  not  avail  himself  of  it  in  a  plea  to  the  action  at 
law. 

This  court  has  been  often  called  upon  to  consider  the  16th  section 
of  the  Judiciary  Act  of  1789,  and  as  often,  either  expressly  or  by  the 
course  of  its  decisions,  has  held  that  it  is  merely  declaratory,  making 
no  alteration  whatever  in  the  rules  of  equity  on  the  subject  of  legal 
remedy.  It  is  not  enough  that  there  is  a  remedy  at  law ;  it  must  be 
plain  and  adequate,  or  in  other  words,  as  practical  and  as  efficient  to 
the  ends  of  justice  and  its  prompt  administration,  as  the  remedy  in 
equity. 
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In  the  case  before  us,  although  the  defence  of  fraud  might  have 
been  resorted  to,  and  ought  to  have  been  sustained  in  that  particular 
suit,  and  I  will  add,  would  have  greatly  aided'  the  complainant  in  a 
bill  to  rescind,  yet  it  was  obviously  not  an  adequate  remedy,  because 
it  was  a  partial  one.  The  complednant  would  still  have  been  left  to 
renew  the  contest  upon  a  series  of  suits ;  and  that  probably  affcer  the 
death  of  witnesses. 

That  he  was  bound  to  be  prompt  in  communicating  the  fraud 
when  discovered,  and  consistent  in  his  notice  to  the  opposite  party 
of  the  use  he  proposed  to  make  of  the  discovery,  cannot 
be  questioned.     But  we  cannot  concede  to  the  *  appellants'  [  *  216  ] 
counsel,  that  the  complainant  was  chargeable  with  delay  or 
inconsistency  in  the  particulars. 

In  his  biU,  he  alleges  that  the  fraud  did  not  come  to  his  knowledge 
until  1821,  and  that  he  forthwith  gave  notice  to  James  Boyce,  that 
he  might  resume  possession  of  the  premises,  and  receive  the  rents 
and  profits,  for  that  he  would  not  comply  with  the  contract ;  which 
notice  he  repeated  to  the  appellants  after  Boyce's  death. 

It  has  been  argued  that  the  testimony  establishes  an  earlier  notice, 
and  even  a  contemporaneous  notice  of  the  facts  which  the  complain- 
ant alleges  were  concealed  or  misrepresented. 

The  misrepresentations  relied  upon  are  of  two  classes ;  those  which 
relate  to  the  land,  and  those  which  relate  to  the  title. 

As  to  the  title,  the  case  furnishes  no  ground  for  imputing  to  the 
complainant  contemporaneous  notice  of  the  involved  state  it  was  in. 
The  evidence  of  the  fact  of  representation  on  this  subject,  rests 
chiefly  on  the  deed  and  the  letters  from  Port  Gibson.  From  these  it 
clearly  appears,  that  so  far  as  relates  to  the  two  hundred  acres  pur- 
chased from  Ellis,  the  complainant  could  not,  even  at  the  time  of 
sale,  have  been  put  on  inquiries  respecting  the  title.  For  the  deed 
expressly  imports  that  the  whole  land  sold  was  comprised  within  the 
grant  to  Davis.  With  regard  to  the  land  actually  comprised  within 
the  grant  to  Davis,  if  the  agreement  to  make  a  present  sale  of  land, 
for  which  there  was  to  be  made  present  and  successive  payments  to 
a  large  amount  within  four  years,  does  not  imply  a  present  title  or  a 
present  power  to  sell,  it  certainly  amounts  to  a  representation  that, 
at  the  end  of  four  years,  the  seller  would  be  able  to  make  a  clear 
titie. 

But  since,  upon  the  discovery  made  at  Port  Gibson,  the  notice 
given  by  the  complainant  was  not  of  an  intention  to  rescind,  but  of 
a  claim  for  a  deduction  pro  rata^  and  since  time  is  expressly  given  to 
the  extent  of  four  years  to  make  titie  to  the  whole  tract,  we  will  not 
afiinn  that,  in  the  absence  of  any  proof  of  positive  loss  from  want 
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of  tiUe  in  the  interval,  if  the  party  had  been  able  to  make  title  when 

the  bill  was  filed,  and  had  so  answered,  and  duly  set  oat 
[  *  217  ]  the  title  *to  be  tendered,  that  it  would  have  been  a  case  for 

relief.  But  the  defendants  in  their  answer  go  into  an  expo- 
sition of  the  only  title  they  can  offer,  and  that  is  so  involved  and 
imperfect,  that  a  court  of  equity  would  not  even  refer  it.  If,  then, 
the  appellants  were  now  before  this  court,  under  a  bill  for  a  specific 
performance,  it  is  clear  that  they  must  be  turned  out  of  court,  being 
incompetent  on  their  part  to  fulfil  the  contract  The  rules  of  law 
relating  to  specific  performance  and  those  applied  to  the  rescission  of 
contracts,  although  not  identically  the  same,  have  a  near  affinity  to 
each  other. 

Again,  if  the  object  of  the  complainant's  bill  had  been  confined 
to  obtaining  an  injunction  until  he  could  receive  from  defendant  a 
good  title  to  the  land,  can  it  be  doubted  that  where  the  cause  of 
action  at  law  is  a  covenant  in  the  same  deed  which  stipulates  fcnr 
such  a  title,  that  he  would  be  enjoined  until  he  made  a  title  ?  And 
if  so,  how  long  is  this  state  of  suspense  to  be  tolerated?  The 
title  was  to  be  made  in  four  years ;  this  certainly  amounts  to  a  rep- 
resentation that  he  would  be  able  to  make  title  at  that  time ;  but 
twelve  years  have  now  elapsed,  and  still  it  is  not  pretended  that  a 
clear  legal  estate  has  been  acquired. 

In  excuse  for  this,  it  is  urged  that  the  complainant  committed  the 
first  fault ;  that  had  he  been  punctual  in  his  payments,  Boyce  would 
have  been  able  to  procure  to  be  executed  to  himself,  a  title  that 
would  have  enabled  him  to  comply  with  his  agreement  But  the 
state  of  his  title  is  before  us,  and  a  mere  tender  of  money  was  not 
sufficient  to  give  him  a  legal  estate.  He  must  stUl  have  passed 
through  the  delays  and  casualties  incident  to  a  suit  in  equity,  before 
he  could  have  acquired  such  an  estate  as  would  have  satisfied  the 
just  claims  of  the  complainant  The  case,  however,  furnishes  a 
more  conclusive  answer  to  this  argument  The  two  hundred  cusres 
not  included  in  Davis's  grant,  valued  at  the  average  which  complain* 
ant  would  have  paid  for  all  the  good  land  actually  contained  within 
his  purchase,  would  have  satisfied  every  payment  that  fell  due  within 
the  four  years.  This  deduction  he  informed  Boyce  he  would  insist 
upon,  and  there  is  no  evidence  in  the  cause  to  make  it  clear  that 

Boyce  did  not  acquiesce  in  this  agreement. 
[  *  218  ]      *It  is  argued,  that  of  the  defects  in  Boyce's  titie  the  court 

could  not  be  informed;  that  the  complainant  did  not  ask  for 
a  specific  performance,  and  the  defendants  were  not,  therefore,  called 
upon  to  set  out  their  titie.  But  by  referring  to  the  bill  it  will  be 
seen  that  they  are  expressly  called  upon  to  set  out  their  titie,  and  in 
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their  answer  undertake  to  do  so,  and  in  the  effort  exhibit  a  title 
which  he  cannot  deny  is  defective,  bat  instead  of  setting  out  a  title 
free  firom  defects,  content  themselves  with  showing  that  the  defects 
are  not  incurable. 

With  regard  to  the  misrepresentations  relating  to  the  land,  the 
only  evidence  by  which  it  is  attempted  to  fasten  on  the  complainant 
a  want  of  promptness  and  consistency  in  availing  himself  of  the  dis- 
covery when  made,  is  that  by  which  a  knowledge  at  the  time  of  the 
contract  is  supposed  to  be  established.  Of  the  witnesses  from  whom 
this  evidence  has  been  obtained,  it  is  enough  to  say,  that  with  the 
exception  of  Mr.  Poindexter,  it  is  impossible  to  avoid  putting  their 
testimony  out  of  the  case.  And  Mr.  Poindexter's  testimony,  even 
without  his  subsequent  examination,  may,  without  any  forced  con- 
struction, be  reconciled  with  that  of  the  witnesses  who  testify  to  the 
representations  made  by  Boyce  at  the  time  of  the  sale.  It  relates 
exclusively  to  the  subject  of  inundation,  and  when  the  complainant 
f^oke  to  Hiis  witness  of  the  island's  overflowing,  he  accompanied  it 
with  the  assertion  that  the  overflowing  could  be  prevented  by  a  levee 
at  a  small  expense.  This  may  well  be  confined  to  the  representations 
received  from  Boyce,  and  does  not  necessarily  imply  a  knowledge  of 
its  being  subject  to  general  inundation.  Nor  was  the  information  re- 
ceived from  Mr.  Poindexter  on  this  subject  of  such  a  full  and  decided 
character  as  to  amount  to  a  conmiunication  of  knowledge.  It  is 
said  that  it  ought  to  have  put  him  on  inquiry ;  but  he  was  in  posses- 
sion of  Mr.  Boyce's  positive  assurances  to  the  contrary,  and  had  a 
right  to  rely  upon  that  assurance  without  inquiry.  The  bill  alleges 
the  time  of  coining  to  his  knowledge  to  have  been  that  of  the  com- 
munication authorizing  the  party  to  take  possession,  and  the  evi- 
dence is  not  sufficient  to  prove  notice  at  any  previous  time. 

The  second  ground  on  this  head  of  the  appellants'  argu- 
ment *has  been  partly  answered  by  the  doctrine  laid  down  [  *  219  ] 
upon  the  construction  of  the  Judiciary  Act,  on  the  subject  of 
the  remedy  at  law.  And  so  far  as  it  relies  on  the  adjudication  quoted 
from  3  Mer.  12,  225^  226,  we  think  it  unsustained.  The  position  is, 
that  an  injunction  to  restrain  proceeding  on  a  judgment  at  law,  will 
be^  refused  by  the  court  of  equity  to  a  pariy  who  had  a  defence  at 
law  and  neglected  to  plead  it.  The  doctrine  of  the  case  quoted,  we 
conceive,  has  no  bearing  upon  the  present.  The  question  there  was 
upon  a  point  of  practice,  whether  a  special  injunction  should  issue 
instead  of  the  common  injunction ;  there  was  no  question  about  the 
right  to  the  latter,  but  the  circumstances  of  the  case  were  such,  that 
the  common  injunction  did  not  afibrd  full  relief  to  the  party.  The 
role  of  practice,  as  laid  down  by  the  court,  is,  that  the  special  injunc- 
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tion  goes  only  in  those  cases  in  which,  from  their  nature,  the  defend- 
ant can  make  no  defence;  snch  as  judgments  on  warrants  of  attorney. 
This  was  not  snch  a  case,  but  the  party  went  for  an  exception  in  his 
favor,  grounded  upon  a  state  of  facts  which  brought  him  within  the 
reason  of  the  rule.     And  it  was  in  fact  granted. 

It  has  been  further  argued  for  the  appellants,  that  reducing  the 
agreement  to  writing  precludes  a  recurrence  to  all  representations ; 
and  to  establish  this  doctrine,  a  passage  from  Sugden  has  been  quoted. 
It  cannot  be  doubted  that,  in  the  language  of  the  author,  reducing  an 
agreement  to  writing  is,  in  most  cases,  an  argument  against  fraud 
But  it  is  very  far  from  a  conclusive  argument,  as  is  previously  shown 
by  the  same  author  on  the  same  page.  The  doctrine  will  not  be 
contended  for,  that  a  written  agreement  cannot  be  relieved  against 
on  the  ground  of  false  suggestions ;  and  yet  if  the  doctrine  of  this 
quotation  were  the  rule,  instead  of  an  incident  to  it,  such  would  be 
the  consequence. 

There  is  no  attempt  made  here  to  vary  the  written  agreement;  the 
relief  is  sought  upon  the  ground,  that  by  false  suggestions  and  im- 
moral concealment,  the  party  seeking  relief  was  entrapped  into  an 
agreement  in  which  he  would  not  otherwise  have  involved  himself. 
This  is  not  denying  that  the  agreement  in  the  record  was 
[  *220  ]  the  agreement  entered  into,  *but  insisting  that  it  was 
vitiated  by  fraud,  which  vitiates  every  thing. 

It  has  been  further  argued  that  the  misrepresentation,  if  at  all 
established,  was  but  of  a  personal  character,  and  susceptible  of  com- 
pensation or  indemnity,  to  be  assessed  by  a  jury. 

On  this  there  may  be  made  several  remarks ;  and  first,  that  if  the 
facts  made  out  such  a  case,  yet  the  law,  which  abhors  fraud,  does  not 
incline  to  permit  it  to  purchase  indulgence,  dispensation,  or  abso- 
lution. 

Secondly,  that  although,  locally,  a  misrepresentation  may  be  par- 
tial, yet  it  may  be  vital  in  its  effects  upon  the  views  and  interests  of 
the  party  affected  by  it.  Such  was  the  case  of  Fulton  v.  Roose- 
velt 

But  lastly,  the  evidence  makes  out  a  case  very  far  removed  from 
one  of  merely  a  partial  character.  North,  south,  east,  and  west,  we 
find  the  misrepresentations  influencing  the  estimate  of  the  value  of 
these  premises.  Indeed,  if  we  are  to  believe  the  testimony  of  Randel 
IVFGarvick — and  its  clearness,  frdness,  and  fairness  speaks  its  own 
eulogium  —  a  case  of  more  general  or  more  vital  misrepresentation, 
can  seldom  occur,  or  a  case  of  more  absolute  devotion  to  misplaced 
confidence.  Not  only  for  the  qualities  and  incidents,  but  also  for  the 
lines,  the  representations  of  the  seller  were  implicitly  relied  on,  and 
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certainly  to  the  most  important  results  as  to  the  value  of  the  prop* 
erty.  JVFGrarvick  proves  that  they  were  cairied  to  a  certain  fence, 
which  fence  excluded  a  large  knob,  as  it  is  called  in  that  country, 
containing  a  considerable  body  of  untillable  and  worthless  land,  and 
expressly  told  by  Boyce  that  the  fence  was  his  line.  Thus  explicitly 
declaring  that  that  body  of  bad  land  was  not  included  in  the  land 
sold  him,  whereas  in  fact  it  was  included ;  and  in  another  direction 
where  the  land  was  fine,  as  if  to  make  up  the  deficit  in  quantity 
to  an  experienced  eye,  he  represents  the  land  in  view  as  being  in- 
cluded within  his  survey,  when  in  fact  it  was  not  all  included.  And 
suppose  the  utmost  effect  be  given  to  the  testimony  of  the  appellants, 
relative  to  the  actual  extent  to  which  the  island  was  subject  to  inun- 
dation, still,  it  leaves  wide  ground  for  the  charge  of  misrepresenta^ 
tion. 

*  The  testimony  is  full  to  establish  that,  in  several  years  [  *  221  ] 
the  whole  has  been  overflowed.  And  the  most  favorable 
state  of  facts  will  leave  firom  one  hundred  to  one  hundred  and  fifty 
acres,  instectd  of  fifteen  or  twenty,  subject  to  this  casualty  in  ordinary 
years.  This,  although  partial  in  one  sense,  is  total  as  to  the  diminu- 
tion of  the  value  of  the  whole.  Compared  with  the  representation 
proved,  it  certainly  annihilates  the  very  material  consideration  that  it 
admitted  of  being  prevented  at  a  small  expense,  more  especially  as 
the  chief  injury  was  to  be  expected  firom  tiie  waters  of  the  Missis- 
sippi 

In  a  purchase  of  nine  hundred  and  fifty  acres  at  twenty  dollars  an 
acre,  rach  a  discrepancy  between  facts  and  representetions  as  wovdd 
add  thirty-three  and  a  third,  or  perhaps  fifty  per  cent,  per  acre  to  the 
cost,  is  not  a  case  for  mere  compensation.  And,  if  not  a  case  for 
mere  compensation,  there  was  no  controlling  necessity  to  send  the 
cause  to  a  jury. 

The  decree  must  be  affirmed,  with  costs. 

9  P.  276;  14  P.  614;  19  H.  271;  21  H.  682;  2  B.  546;  6  Wal.  74;  .7  Wal.  425,  613. 


The  Patapsco  Insurance  Company,   Plaintiflfe  in  Error,  v.  John 

Coulter,  Defendant  in  Error. 

8  P.  929. 

When  a  policj  coTen  the  risks  of  fire  and  barratrji  and  fire  is  the  proximate  cause  of  the 
loss,  the  underwriter  cannot  defend,  npon  the  gronnd  that  negligence  cansed  the  fire. 

Insurance  on  profits,  valuing  them  at  $20,000— A«U,  that  a  total  loss  of  the  cargo  was  a 
total  loss  of  the  profits  insured,  without  proof  that  anj  profits  would  hare  been  made,  it 
no  loss  bad  occurred. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
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Maryland,  in  an  action  on  a  policy  of  insnrance  on  profits  on  goods 
on  board  the  ship  Nancy,  valued  at  $20,000. 

The  material  facts  are  stated  in  the  opinion  of  the  court 

Mayefy  for  the  plaintiffs. 

Wifif  contr^. 

[  *  228  ]      *  Johnson,  J.,  delivered  the  opinion  of  the  court 

This  was  a  case  of  insurance  on  profits  on  a  voyage  firom 
Philadelphia  to  Gibraltar,  and  a  port  in  the  Mediterranean  not  higher 
up  than  Marseilles,  and  at  and  firom  thence  to  Sonsonate,  in  the 
province  of  Guatemala,  Pacific  Ocean,  with  the  liberty  of  Guayaquil 
The  risks  are  those  usually  inserted  in  policies,  induding  fire,  and 
barratry.     The  loss  alleged  is  from  fire  alone. 

The  vessel  reached  Gibraltar  in  safety,  and  while  lying  there  took 
fire,  and  was  entirely  consumed,  together  with  her  cargo. 

The  evidence  on  the  part  of  defendants  below  went,  first,  to 
charge  the  master  with  having  caused  the  fire  by  his  own  careless- 
ness ;  secondly,  with  having  desisted,  and  restrained  the  crew  and 
others  firom  efforts  which  might  have  extinguished  the  fire, 
[  •  229  ]  under  apprehensions  not  very  well  founded,  *  that  it  would 
communicate  with  powder,  laden  near  to  where  the  fire 
originated.  It  was  also  objected  to  the  plaintifi^s  right  of  recovery, 
that,  he  had  given  no  kind  of  evidence  of  profits,  or  probable  profits, 
from  a  sale  at  Gibraltar. 

This  defence  furnishes  the  subject  of  three  bills  of  exception.  The 
first  of  which  went  to  the  refusal  of  the  court  to  instruct  the  jury, 
that  if  they  believed  the  fire  proceeded  from  the  negligence  or  care- 
lessness of  the  captain,  the  plaintiff  below  was  not  entitled  to  re« 
cover. 

The  second,  that  if  they  believed  the  fire  originated  in  accident, 

without  any  want  of  due  care  and  attention  in  the  captain  and  crew, 

,  yet,  if  after  it  had  commenced,  the  captain  and  crew  might,  with 

ordinary  care  and  exertion  have  extinguished  it,  the  plaintiff  below 

was  not  entitled  to  recover. 

The  first  of  these  instructions  was  refiised  expressly.  The  second 
was  refused  as  prayed ;  and  in  its  stead  the  court  instructed  the  jury, 
that  the  plaintiff  was  entitled  to  recover,  unless  they  should  be  of 
opinion  from  the  evidence,  that  after  the  vessel  was  discovered  to  be 
on  fire,  the  master  and  crew  might  have  extinguished  it,  and  pre- 
served the  vessel  and  cargo.  That  the  master  was  bound  to  extin- 
guish the  fire,  if  practicable ;  and  if  he  stood  aloof,  without  making 
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any  exertion  to  extinguish  it,  and  suffered  the  vessel  to  be  destroyed, 
it  would  have  afforded  evidence  of  such  gross  negligence  as  would 
amount  to  barratry. 

As  the  plaintiff  below  is  in  possession  of  the  verdict,  it  is  immate- 
rial to  him  if  this  charge  was  more  favorable  to  his  adversary  than 
the  law  admits.  We  have  only  to  do  with  so  much  of  the  case  pre- 
sented by  these  bills  of  exception,  as  makes  against  the  interest  of 
the  insurers. 

And  as  to  the  refusal  to  instruct  the  jury  that  ^  their  verdict  must 
be  for  the  insurers,  if  they  believe  the  loss  to  have  proceeded  from 
the  carelessness  or  negligence  of  the  captam,"  it  is  obvious,  since 
barratry  is  insured  against,  that  the  court  must  not  be  held  to  have 
affirmed  that  fire  proceeding  firom  negligence  was  a  loss  within  the 
policy,  independently  of  the  risk  of  barratry,  but  that  negligence  was 
no  defence  where  barratry  was  insured  against 

*  It  cannot  be  denied,  that  what  with  adjudged  cases  and  [  *230  ] 
elementary  opinions,  this  doctrine  has  got  into  a  great  deal 
of  confusion.  Many  attempts  have  been  made  to  define  the  term 
barratry,  in  its  marine  sense;  but  when  compared  with  the  ideas 
attached  to  the  word,  as  derived  from  the  most  respectable  sources, 
such  definitions  will  too  generally  be  found  deficient  in  precision  or 
comprehensiveness;  they  need  commentaries  to  apply  or  explain 
them*  And  it  is  remarkable  that  the  point  in  which  all  the  defini- 
tions in  the  English  or  American  authorities  agree,  to  wit,  that  fraud 
must  be  a  constituent  of  the  act  of  beuratry,  is  that  in  which  practi- 
cally all  the  difficulties  arise.  The  question  seems  to  be  between 
dolus  and  cu/pa,  which  of  those  two  words  best  conveys  the  sense 
of  the  law. 

It  cannot  be  denied  that  the  etymology  of  the  word  favors  the 
adoption  of  the  former.  The  tenn  barratry  is  known  to  the  common 
law ;  and  Cowel's  Interpreter  refers  its  origin  to  a  Latin  word,  which 
would  attach  to  it  the  idea  of  meanness,  selfishness,  and  knavery. 
Some  of  our  English  books,  following  a  French  writer,  (Pasquier  sur 
Emerigon,)  derive  it  from  barat^  an  old  French  or  Italian  word, 
which  they  explain  by  tromperie^  fourbe^  mensonge. 

I  should  myself  derive  the  word  from  the  Spanish  ba/rateria^  barO' 
tero^  which  are  rendered  fraus^  ondfraudulenttis.  But  it  is  worthy  of 
particular  notice,  that  writers  on  maritime  law  of  the  first  respectabil- 
ity (I  think  Emerigon,  gives  six  in  number)  in  explaining  the  marine 
sense  of  the  word  barratry,  use  the  French  word  prevariguez,  which 
can  only  be  translated  into  <<  acting  without  due  fidelity  to  their  own- 
ers." The  best  French  dictionary  we  have,  renders  it  by  agir  contre 
les  devoirs  de  son  charge^  acting  contrary  to  the  duties  of  his  under* 
VOL.  VIII.  33 
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taking)  and  trahir  la  cause  ou  Pinteret  des  personnes  qu^on  est  obligS 
de  defendre  ;  to  betray  the  cause  or  interest  of  those  whom  we  are 
bound  to  protect. 

Nor  will  it  be  found  that  the  idea  of  the  British  courts  of  the  mean- 
ing of  fraud  as  applied  to  barratry  varies  perceptibly  from  this  exposi- 
tion. In  the  case  of  Moss  v,  Byrom,  6  T.  R.  379,  we  find 
{  •  231  ]  the  very  words  adopted  by  one  of  the  judges ;  *  "  if  the  cap- 
tain acted  contrary  to  his  duty  to  his  owners,"  it  was  barra- 
try ;  and  "  if  he  did  any  act  to  increase  the  risk,"  it  was  barratry. 
And  in  the  case  of  Busk  v.  The  Royal  Exchange  Insurance  Com- 
pany, 2  Barn.  &  Aid.  73,  the  court  lay  it  down  as  the  law,  that  the 
term  barratry  is  used  in  the  policies  as  applicable  to  the  "  wilful  mis- 
conduct" of  the  master  and  mariners.  And  even  in  the  case  of 
Phyn  V,  The  Royal  Insurance  Company,  7  T.  R.  505,  in  which  Law- 
rence, J.,  wishes  to  resume  or  explain  his  definition  in  Moss  v.  Byrom, 
he  concludes  with  adopting  the  definition  of  Lee,  C.  J.,  in  Stamma 
V.  Brown,  7  T.  R.  508,  in  which  he  says,  "  barratry  must  be  some 
breach  of  trust  in  the  master  ex  maleficio^^  in  which,  I  presume, 
mcUeficium  must  mean  some  wilful  and  injurious  act.  And  as  this 
case  is  given  by  the  latest  English  compiler  (11  Petersdorf,  269,  case 
6)  as  the  authority  for  the  unqualified  doctrine  "  that  there  must  be 
firaud  to  constitute  barratry,  and  the  definition  of  Lee,  C.  J.,  just 
quoted,  is  given  in  his  margin,  as  comprising  the  substance  of  this 
case,  we  are  furnished  with  an  apt  opportunity  of  ascertaining  the 
idea  attached  in  Great  Britain  to  both  the  terms  <<  fraud"  and  mcdefi" 
ciuMj  by  referring  to  the  case  itself. 

The  defence  of  the  underwriters  there  turned  upon  a  deviation,  and 
the  question  was  whether  it  was  a  fraudulent  deviation.  K  a  general 
deviation,  the  underwriters  were  discharged;  but  if  a  fraudulent 
deviation,  then  it  was  barratry  and  a  risk  in  the  policy.  The  whole 
evidence  in  the  cause  in  which  the  question  of  fraud  was  raised,  was 
this ;  the  vessel  was  bound  from  London  to  Jamaica,  but  was  driven 
by  currents  out  of  her  course.  Upon  recovering  her  reckoning,  she 
was  found  to  be  between  the  Grand  Canaries  and  the  Island  of 
TenerifTe.  In  this  situation,  it  was  admitted  that  her  course  wets 
southwest,  instead  of  which  the  captain  bore  up  for  the  island  of 
Santa  Cruz,  which  lay  northwest,  and  in  sight  about  thirty  miles  off, 
and  came  to  anchor,  for  the  purpose,  as  is  supposed  in  the  argument, 
to  get  refreshments,  or  in  some  way  for  his  own  accommodation. 
The  jury  found  it  to  be  a  simple  deviation  without  fraud,  and  the 
court  only  decide  that  they  cannot  adjudge  it  a  fraudulent 
[  *  232  ]  deviation  in  opposition  to  the  finding  of  the  jury.  But  it* 
is  nowhere  hinted  that  the  jury  might  not  have  found  it 
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otherwise,  and  their  verdict  have  been  sustained  upon  the  evidence  in 
that  cause* 

On  the  contrary,  so  far  as  fraud  or  maleficium  may  be  supposed  to 
imply  a  dishonest  or  injurious  intention  towards  the  owner,  the  idea 
is  negatived  by  a  variety  of  cases.  In  that  of  Earle  v.  Rowcroft,  8 
East,  126,  it  was  admitted  that  the  captain  unaffectedly  acted  with 
a  view  to  promote  the  owner's  interest,  and  would  materially  have 
promoted  their  interest  had  he  escaped  detection.  But  he  had 
deviated  from  his  instructions,  and  increased  the  risk  by  trading  with 
an  enemy ;  and  it  was  held  to  be  barratry.  The  court  there  say,  it 
has  been  asked  how  is  this  act  of  the  captain  in  going  into  d'Elmina, 
in  order  to  purchase  the  cargo  for  his  owners  more  cheaply  and  ex- 
peditiously, a  breach  of  trust  as  between  him  and  them  ?  Now  I 
conceive  that  the  trust  reposed  in  a  captain  of  a  vessel  obliges  him 
to  obey  the  written  instructions  of  his  owners,  where  they  give  any ; 
and  where  the  instructions  are  silent,  he  is  at  all  events  to  do  nothing 
but  what  is  consonant  to  the  laws  of  the  land,  whether  with  or  with- 
out a  view  to  their  advantage. 

Here,  we  see  that  an  act  <<  inconsistent  with  written  instructions," 
and  an  act  <'  not  consonant  to  the  laws  of  the  land,"  are  brought 
within  the  description  of  fraud  upon  the  owners,  as  applied  to  the 
definition  of  barratry.  From  which  it  would  seem  to  result,  that  it 
is  not  confined  to  moral  fraud ;  or  that  the  term  is  not  well  chosen  ; 
or  that  practically,  in  its  application  to  this  subject,  culpa  would  bet- 
ter express  the  idea  than  dolus. 

The  commercial  regulations  of  maritime  nations,  both  of  ancient 
and  modem  times,  are  very  various  on  the  subject  of  the  liability  of 
assurers  for  the  acts  of  the  master ;  and  it  is  not  without  much  ap* 
pearance  of  reason  that  Emerigon  observes,  that  the  French  ordinance 
has  put  it  upon  the  just  medium. 

The  regulations  on  this  subject  are  contained  in  the  twenty-sixth, 
twenty-seventh,  and  twenty-eighth  articles  of  the  fifth  title. 

By  the  twenty-sixth  article,  <<  all  losses  and  damages  *  [  *  233  ] 
happening  at  sea,  by  tempest,  shipwreck,  running  aground 
or  aboard  of  other  ships,  changing  the  course  of  the  voyage  or  of  the 
ship,  ejection,  fire,  taking,  rifling,  detention  by  princes,  declaration  of 
war,  reprisals,  and  generally  by  all  maritime  accidents,  shall  be  at  the 
risk  of  the  insurers.  By  the  twenty-seventh,  however,  if  the  changing 
of  the  course,  voyage,  or  ship  happens  by  the  order  of  the  insured, 
without  the  consent  of  the  insurers,  they  shall  be  discharged  from  the 
risk ;  which  shall  likewise  take  place  in  all  other  losses  and  damages 
happening  by  the  fault  of  the  insured ;  nor  shall  the  insurers  be  ob« 
liged  to  restore  the  premium,  if  the  time  of  their  bearing  the  risk  be 
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begun.  Nor  shall  the  insurers  be  obliged  to  bear  the  losses  and 
damages  happening  to  ships  and  goods  by  the  fault  of  the  master 
and  mariners,  except  that  by  the  policy  they  be  engaged  for  the  bar- 
ratry of  the  master. 

It  is  this  last  rule  to  which  the  observation  of  Emerigon  is  particu- 
larly directed ;  and  although  the  British  decisions  do  not  adopt  the 
negative  language  of  the  regulation  without  limitation,  they  certainly 
come  up  to  the  positive  rule  which  it  implies,  whenever  the  case  of 
the  master  is  considered  a  fault  with  reference  to  his  duty  to  his 
owner. 

It  has  been  remarked  by  a  British  court,  (Busk  v.  The  Royal  Ex. 
Ass.  Company,  2  Bam.  &  Aid.  82,)  that  in  France,  negligence,  as 
well  as  wilful  misconduct,  is  considered  barratry ;  and  they  give  the 
authority  of  the  commentator  on  the  ordinance  of  Louis  the  Four- 
teenth, Valin,  for  the  assertion.  But  as  the  author  is  commenting 
upon  the  twenty-eighth  article,  I  am  inclined  to  consider  the  passage 
as  only  intimating  that  negligence  is  a  fault  within  the  words  of  the 
ordinance. 

And  the  same  court,  in  the  same  cause,  have  certainly  affirmed  the 
same  principle,  in  its  positive  sense ;  that  is,  that  where  an  insurance 
is  against  barratry,  a  loss  arising  from  fire  originating  in  negligence 
shall  be  borne  by  tlie  underwriters. 

It  would  be  a  great  relief  to  this  court,  if  there  existed  such  an 
uniformity  in  the  decisions  upon  this  subject,  as  to  place  our  decision 
upon  adjudged  cases.  But  it  is  not  to  be  questioned  that 
[  *  234  ]  the  English  and  American  decisions  are  in  *  direct  hostility 
with  each  other,  as  to  a  loss  by  fire  arising  from  negli- 
gence, where  there  is  an  insurance  against  barratry. 

It  must  be  repeated,  that  the  general  question,  where  there  is  no 
insurance  against  barratry,  need  not  here  be  considered  The  judge 
was  not  bound  to  give  an  instruction  abstracted  from  the  case.  And 
the  question,  whether,  where  the  breach  laid  was  loss  by  fire  only, 
the  plaintiff  could  maintain  his  action  by  giving  in  evidence  a  bar- 
ratrous burning,  did  not  properly  occur.  The  point  when  properly 
stated  stands  thus :  the  plaintiff  lays  the  breach  by  fire,  and  the  de- 
fendant, to  repel  his  liability,  insists  that  the  fire  was  produced  by 
negligence  of  the  master ;  the  plaintiff  replies  that  negligence  is  no 
defence  where  the  barratry  is  insured  against ;  the  court  maintains 
the  doctrine  of  the  plaintiff,  and  adds,  that  negligence  itself,  when 
gross,  is  evidence  of  barratry.  And  certainly  a  master  of  a  vessel 
who  sees  another  engaged  in  the  act  of  scuttling  or  firing  his  ship, 
and  will  not  rise  from  his  berth  to  prevent  it,  is  primd  facie  chargeable 
with  barratry.     Although  a  mere  ni^sfeasance,  it  is  a  breach  of  trust, 
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a  fault,  an  act  of  infidelity  to  his  owners.  So  if,  in  the  height  of  a 
storm,  the  captain  and  crew  turn  in  without  resorting  to  the  nautical 
precautions  of  laying  the  vessel  to,  and  otherwise  preparing  her  to 
overcome  the  peril,  it  may  well  be  left  to  a  jury  to  determine  if  such 
conduct  be  not  barratrous. 

The  truth  is,  that  in  the  incidents  of  this  kind  of  contract,  mis- 
feasance and  nonfeasance  often  approach  so  near  to  each  other  in 
character  and  consequences,  that  it  is  not  surprising  if  courts  of  jus- 
tice should  incline  to  the  adoption  of  rules  which  would  relieve  them 
firom  the  difficulty  of  discriminating,  or  the  inconsistencies  that  might 
result  from  their  efforts  to  discriminate. 

The  case  of  Grim  v.  The  Phoenix  Insurance  Company,  decided  in 
New  York,  (13  Johns,  451,)  was  certainly  a  very  strong  case  io 
establish  the  doctrine  that  a  loss  by  fire,  proceeding  from  negligence 
of  the  master  and  meuiners,  was  not  a  loss  within  the  policy,  although 
barratry  be  one  of  the  risks.  It  will,  however,  be  found,  by 
looking  into  the  reasons  which  governed  *  the  court  in  that  [  *  235  j 
case,  that  its  conclusions  were  drawn  partly  from  the  too 
general  expressions  of  an  elementary  writer,  and  partly  from  analogy 
with  other  decisions  in  which  the  expressions  of  the  coittt,  unless 
restricted  to  the  cases  before  them,  were  justly  deemed  authority 
for  the  decision  there  rendered.  The^question  was  one  of  the  first 
impression,  and  one  on  which  the  best  constituted  minds  may  well 
have  been  led  to  contrary  conclusions.  It  was,  however,  no  unreason- 
able claim  upon  the  profession  made  by  Lawrence,  J.,  in  the 
case  of  Phyn  v.  The  Royal  Ex.  Association  Company,  with  regard 
to  his  own  doctrines  in  Moss  v.  Byron,  « that  what  feU  from  him 
there  must  be  taken  in  reference  to  the  case  then  in  judgment  before 
the  court"  Thus  restricted,  doctrines  will  often  be  found  correct, 
which  in  a  more  general  sense  might  well  be  questioned.  And  in 
the  case  of  Voss  and  Graves  v.  The  United  Insurance  Company,  2 
Johns.  180,  and  also  in  that  of  Cleveland  v.  The  Union  Insurance 
Company,  8  Mass.  308,  relied  upon  in  the  New  York  decision,  the 
act  of  the  master,  for  which  the  underwriters  were  held  to  be  dis- 
charged, was  in  the  first  instance  sailing  towards  a  blockaded  port 
with  intent  to  violate  the  blockade,  and  in  the  second,  leaving  his 
register  behind  him.  The  first  of  these  cases  did  not  call  for  the 
opinion  of  Kent,  Justice,  on  the  subject  of  negligence ;  the  second  is 
exactly  one  of  those  cases  in  which  a  nonfeasance  becomes  a  mis- 
feasance, and  both  relate  to  the  discharge  of  a  duty  unquestionably 
belonging  to  the  insured,  and  the  master  as  his  agent.  Attempting 
a  breach  of  blockade  was  an  unwarrantable  increase  of  risk,  which 
might  or  might  not  be  barratrous  according  to  circumstances.     And 
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for  a  vessel  to  leave  her  register  behind  in  time  of  war,  affected  het 
seaworthiness  as  much  as  leaving  her  compass  or  quadrant  or  anchors 
at  home  at  any  time.  So  neglecting  to  take  a  pilot,  neglecting  to 
pay  port  duties,  neglecting  to  obtain  a  clearance,  neglecting  to  com- 
ply with  the  laws  of  any  port  which  the  vessel  has  leave  to  enter ; 
all  these,  although  nonfeasances,  involve  misfeasances,  which  dis- 
charge the  underwriters,  because  they  violate  implied  duties  incident 
to  navigating  the  vessel,  and  produce  a  positive  and  definite  increase 
of  risk. 

It  was  not  until  the  year  1818,  that  the  question  was  set- 
[  •  236  ]  tied  *  in  the  British  courts,  on  the  liability  of  the  underwri- 
ters for  a  loss  like  the  present  In  the  case  of  Busk  v.  The 
Royal  Exchange  Assurance  Company,  2  Barn.  &  Aid.  73,  the  ques- 
tion is  finally  and  fully  decided  there,  in  direct  hostility  with  the  de- 
cision in  New  York ;  and  this  court  is  now  for  the  first  time  called 
upon  to  establish  a  rule  for  its  own  government  in  similar  cases. 
.  Losses  by  fire  must  happen  either  from  the  act  of  God,  from  de- 
sign, or  from  accident.  If  from  design,  and  by  the  captcun  and  crew, 
it  is  barratry ;  if  by  any  other  person,  or  by  pure  accident,  it  is  clearly 
a  risk  by*  fire,  but  from  the  peculiar  character  of  this  risk,  it  is  no 
easy  matter  to  point  out  an  accident  that  may  not  be  resolved  into 
negligence.  If  by  the  falling«of  a  candle,  it  may  have  been  because 
due  care  was  not  bestowed  upon  securing  it ;  and  if  from  a  spark 
from  the  caboose,  it  may  have  been  from  neglect  in  not  closing  or 
constructing  it ;  and  if  from  a  flue  or  a  stove,  the  same  reason  may 
be  assigned.  It  has  already  been  shown,  that  gross  negligence  may 
be  evidence  of  barratry,  and  when  it  is  considered  how  difficult  it  is 
to  decide  where  gross  negligence  ends,  and  ordinary  negligence  be- 
gins, and  to  distinguish  between  pure  accident  and  accident  from 
negligence,  we  cannot  but  think  that  the  British  courts  have  adopted 
the  safe  and  legal  rule,  in  deciding,  that  where  the  policy  covers  the 
risk  of  barratry,  and  fire  be  the  proximate  cause,  they  will  not  sus- 
tain the  defence,  that  negligence  was  the  remote  cause. 

We  think  this  rule  also  the  most  consistent  with  analogy  and 
mercantile  understanding.  It  is  very  justly  observed  in  the  case  of 
Busk  V.  The  Royal  Exchange  Assurance  Company,  that  it  is  a  strong 
argument  against  the  objection  there  raised  for  the  first  time,  that  in 
the  great  variety  of  cases  that  have  occurred  upon  marine  policies,  no 
such  point  had  ever  been  made.  And  I  will  add,  it  is  not  improba- 
ble from  comparison  of  dates,  that  the  defence  maintained  in  the 
New  York  decision,  suggested  that  made  in  the  British  courts. 

The  long  acquiescence  may  have  had  its  origin  in  a  general  mer- 
cantile understanding,  or  perhaps  in  the  doctrine  of  Malynes,  whose 
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book  unites  the  recommendations  of  antiquity,  good  sense, 
and  practical  knowledge.  The  passage  *  has  been  mis-  [  *  237  J 
quoted  as  to  its  place ;  it  is  found  in  page  166,  in  these 
words :  "  Barratrie  of  the  master  and  mariners  can  hardly  be  avoided, 
but  by  a  provident  care  to  know  them,  or  at  least  the  master  of  the 
ship  upon  which  the  assurance  is  made.  And  if  he  be  a  careful  man, 
the  danger  of  fire  above  mentioned  will  be  the  less  for  the  ship;  boys 
must  be  looked  unto  every  night  and  day.  And  in  this  case  let  us 
also  consider  the  assurers ;  for  it  has  oftentimes  happened,  that  by  a 
candle  unadvisedly  used  by  the  boys,  or  otherwise,  before  the  ships 
were  unladen,  they  have  been  set  on  fire  and  burned  to  the  very  fceel, 
with  all  the  goods  in  them,  and  the  assurers  have  paid  the  sums  of 
money  by  them  assured.  Nevertheless,  herein  the  assurers  might 
have  been  wronged,  although  they  bear  the  adventure  until  the 
goods  be  landed ;  for  it  cometh  to  pass  sometimes,  that  whole  ships' 
ladings  are  sold  on  shipboard,  and  never  discharged,"  &c.  In  the 
residue  of  this  passage,  the  author  certainly  intimates  that  the  wrong 
done  to  the  assurers  is  in  being  made  to  pay  after  the  transfer  of  the 
interest  to  a  third  person,  and  the  initiation  of  a  new  voyage.  And 
the  general  doctrines  involved  in  this  case  are  certainly  sustained  by 
analogy  to  other  cases.  It  seems  generally  conceded,  that  in  the  case 
of  insurance  against  fire  on  land,  negligence  of  servants  or  of  the 
tenant  is  no  defence,  nor  of  the  proprietor,  unless  of  such  a  character 
as  to  sustain  the  imputation  of  fraud  or  design.  And  the  rule  that 
a  loss,  the  proximate  cause  of  which  is  a  peril  insured  against,  is  a 
loss  within  the  policy,  although  the  remote  cause  may  be  negligence 
of  the  master  or  mariners,  has  been  affirmed  in  several  successive 
cases  in  the  English  courts.  The  case  of  Walker  v.  Maitland,  6 
Bam.  &  Aid.  171,  cited  in  argument,  is  a  very  strong  case  of  this  de- 
scription. And  both  in  that  and  the  case  of  Bishop  v.  Pentland,  7 
Barn.  Sc  Cress.  219,  decided  as  late  as  1827,  the  decision  in  Busk  v. 
The  Royal  Exchange  Assurance  Company  is  expressly  quoted  by 
the  court,  and  afi[irmed  as  law.  So  that  the  doubt  expressed  by  Mr. 
Phillips  upon  the  authority  of  that  case  does  not  seem  well  founded. 
Phillips  on  Insurance,  249. 

It  is  true  that  in  the  application  of  the  principles  to  particular 
cases,  courts  of  justice  will  sometimes  find  themselves 
•  embarrassed  in  discriminating  between  that  crassa  neglv-  [  *  238  } 
gentia  which  will  discharge  the  underwriters  by  varying  or 
increasing  the  risk,  and  that  upon  which  they  may  be  made  liable  on 
the  ground  of  barratry;  but  the  difficulty  is  only  one  which  those 
engaged  in  the  administration  of  justice  have  often  to  feel  and  la^ 
ment  —  to  wit,  the  difficultv  of  fathoming  men's  motives ;  and  in  thii 
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the  cotirt  can  only  rely  on  the  judgment  and  experience  of  juries. 
While  the  captain  is  not  regardless  of  his  duty  to  his  owner,  bia 
actions  cannot  be  barratrous ;  but  if  no  act  of  infidelity  to  the  owner 
be  imputable  to  him  from  the  evidence,  then  it  is  affirmed  in  various 
cases  that  a  material  increase  of  the  risk  from  gross  negligence  may 
discharge  the  underwriters.  Such  was  admitted  to  be  the  law  in 
Toulmin  t;.  Anderson,  1  Taunt  227,  and  Toulmin  v.  Inglis,  1  Camp. 
421.  The  case  of  Pipon  v.  Cope,  1  Camp.  434,  was  decided  on  this 
distinction,  and  the  defence  set  up  in  Heyman  v.  Parish,  2  Camp. 
149,  went  upon  the  same  ground.  It  is  true  these  are  nisiprius  cases, 
but  they  serve  to  illustrate  the  doctrine  and  course  of  decision. 

In  the  case  of  Arcangelo  v,  Thompson,  2  Camp.  620,  it  was  ruled^ 
that  where  the  loss  was  laid  by  capture,  it  was  no  defence  for  the  un- 
derwriters, to  prove  that  the  capture  was  barratrous ;  and  it  would 
indeed  be  singular,  if  where  one  breach  is  laid  and  proved,  the  party 
defendant  could  avail  himself  of  another  breach  for  which  he  was 
equally  liable  on  the  same  contract 

The  third  prayer  for  instruction  is  in  these  words :  "  that  the  plain* 
tiffs  had  offered  no  evidence  that  the  sales  of  the  flour  at  Gibraltar 
would  have  yielded  the  plaintiffs  a  profit,  and  therefore  they  were  not 
entitled  to  recover."  This  was  refused,  and  the  question  is,  whether 
the  defendants  were  entitled  to  it,  as  prayed. 

This  instruction  presents  two  propositions :  1.  That  it  was  neces« 
sary  to  prove  loss  of  profits,  otherwise  than  by  the  loss  of  the  cargo. 
2.  That  the  plaintiff  was  limited  to  proof  of  profits  on  a  sale  at 
Gibraltar.  With  regard  to  the  second  it  is  clear  that  the  instruction 
was  properly  refused,  for  there  was  nothing  in  the  policy  to  prevent 
the  assured  firom  proceeding  with  the  original  cargo  to  the 
[  •  239  ]  Pacific,  although  the  •  course  of  trade  would  have  sanc- 
tioned him  in  selling  and  replacing  it  But  the  first  propo- 
sition is  one  of  more  difficulty. 

Courts  of  justice  have  got  over  their  difficulties  on  the  question 
whether  profits  are  an  insurable  interest,  but  how  and  where  that 
interest  must  be  established  by  proof,  in  case  of  loss,  is  not  well  set- 
tled. Here  again  there  appears  to  be  a  conflict  between  the  British 
and  American  decisions. 

The  earliest  of  the  British  decisions,  that  of  Barclay  v.  Cousins, 
2  East,  544,  certainly  supports  the  doctrine  that  the  profits  sink  with 
the  cargo,  or  at  least  that  the  loss  of  one  is  primd  facie  evidence  of 
the  loss  of  the  other,  and  throws  the  onus  probandi  upon  the  defend- 
ant Such  is  the  intimation  of  the  court,  p.  561,  and  the  recovery 
was  had  in  that  case  without  proof  that  profit  would  have  been 
made  had  the  cargo  arrived  at  the  destined  port    In  the  case  of 
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Henrickson  v.  Margetson,  2  East,  549,  of  which  a  note  is  given  in 
that  case,  the  recovery  was  also  had  without  proof  that  the  profits 
would  have  been  made,  or  any  other  proof  than  an  interest  in  and 
loss  of  the  cargo ;  and  Lord  Mansfield  seems  to  have  suggested  the 
true  ground  for  dispensing  with  such  proof:  to  wit,  the  utter  imprac- 
ticability of  making  it,  without  the  spirit  of  prophecy  to  determine 
the  precise  time  when  the  vessel  would  arrive  at  her  destined  port. 

The  two  subsequent  cases  which  are  cited  in  the  elementary  books 
to  sustain  the  contrary  doctrine,  are  not  full  to  the  point  In  that 
of  Hodgson  V.  Glover,  6  East,  316,  there  was  another  question  of  as 
great  difficulty :  to  wit,  whether  in  a  clear  case  of  average  loss,  the 
plaintiff  could  recover  as  for  a  total  loss,  or  recover  any  thing  without 
evidence  to  determine  the  average.  Of  the  four  judges  who  sat, 
two  decided  against  the  plaintiff  upon  the  one  ground,  and  two  upon 
the  other. 

jIn  the  second  case,  that  of  Eyre  v.  Glover,  16  East,  218,  although 
the  point  was  touched  upon  in  argument,  yet  the  court  neither  ex- 
pressly affirm  nor  deny  it ;  it  was  not  the  leading  question  in  tlie 
cause ;  and  at  last,  judgment  is  rendered  for  plaintiff  without  requir- 
ing such  proof.  But  the  case  of  Mumford  v.  Hallet,  1 
Johns.  439,  goes  further.  It  *  was  a  case  of  insurance  on  [  *  240  ] 
profits,  in  which  there  was  no  evidence  given  that  profits 
would  have  been  made  upon  an  arrival,  nor  was  any  other  loss  proved 
than  an  incident  to  the  loss  of  the  goods.  On  that  state  of  facts, 
Livingston,  J.,  who  delivers  the  opinion  of  the  court,  remarks,  "  it 
does  not  follow  that  a  profit  will  be  made  if  the  cargo  arrived,  yet 
its  loss  would  give  a  right  to  recover  on  such  a  policy."  There  are 
other  questions  in  the  case ;  but,  after  all  were  settled,  this  principle 
was  essential  to  the  plaintiff's  right  to  recover. 

In  the  case  of  Fosdick  v.  The  Norwich  Insurance  Company,  3 
Day,  108,  decided  in  the  supreme  court  of  errors  of  Connecticut,  the 
question  was  moved  in  argument,  that  to  justify  a  recovery  the  plain- 
tiff must  show  that  profits  would  have  accrued  upon  safe  arrival  of 
the  goods ;  but  the  language  of  the  court,  in  expressing  their  decision, 
is  not  so  explicit  as  to  enable  us  to  determine  whether  it  was  intended 
to  apply  as  well  to  the  proof  of  loss  as  to  the  insurable  interest. 
Yet  the  right  of  the  plaintiff  to  recover  being  afl^rmed  in  that  case 
without  other  proof  than  the  loss  of  the  goods,  it  would  seem  to  be 
an  authority  for  the  doctrine  that  no  other  was  necessary. 

The  report  furnishes  no  other  proof  of  loss  of  profits  than  what 
was  implied  in  the  loss  of  the  cargo  in  which  the  insured  had  an 
interest  And  on  the  question  of  insurable  interest,  which  was  the 
main  question  in  the  cause,  the  chief  justice  asks :  ^'  If  profits  are 
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any  thing  more  than  an  excrescence  upon  the  value  of  goods  beyond 
the  prime  cost?" 

As  to  the  American  cases,  Mr.  Phillips  quotes  that  of  Loomis  v. 
Shaw,  (if  I  understand  his  language  as  he  meant  to  use  it,)  as  going 
fmrther  than  the  case  warrants ;  2  Johns.  36.  The  court  waives  the 
question  now  under  consideration,  by  suggesting  that  the  defendant 
had  waived  it  by  an  act  of  his  own. 

In  the  case  of  Abbot  v.  Sebor,  3  Johns.  39,  which  was  a  motion 
for  a  ne^  trial,  the  decision  turned  chiefly  on  the  question  whether 
the  court  had  misdirected  the  jury  in  instructing  them  that  the  plain- 
tiff must  recover  the  whole  sum  insured  on  profits,  or  noth- 
[•241]  ing.  That  is,  that  he  could  •not  recover  for  an  average 
loss.  The  question,  if  proof  that  profits  would  have  been 
made  had  the  vessel  arrived  in  safety  was  necessary  to  his  recovering, 
was  not  touched.  Yet  the  right  to  recover  is  affirmed  in  that  case, 
and  it  does  not  appear  that  any  proof  to  that  effect  had  been  offered 
or  required,  beyond  the  loss  oif  the  goods  on  which  the  prdfit  was 
expected.    But  the  authority  amounts  to  no  more  than  an  implication. 

We  must  now  dispose  of  the  question  upon  reason  and  principle ; 
and  here  it  seems  difficult  to  perceive  why,  if  profit  be  a  mere  ex- 
crescence of  the  principal,  as  some  judges  have  said;  or  an  incident 
to  or  identified  with  it,  as  others  have  said ;  why  the  loss  of  the  cargo 
should  not  carry  with  it  the  loss  of  the  profits.  This  rule  has  con- 
venience and  certainty  to  recommend  it ;  of  which  this  case  presents 
a  striking  illustration.  Here  was  a  voyage  of  many  thousand  miles 
to  be  performed,  the  final  profits  of  which  must  have  been  deter- 
mined by  a  statement  of  accounts  passing  through  several  changes, 
some  of  which  might  have  resulted  in  loss,  some  in  gain ;  and  in 
each  case  the  good  or  ill  fortune  of  the  adventure  turning  on  the 
gain  or  loss  of  a  day  in  the  voyage.  What  human  calculation  or 
human  imagination  could  have  furnished  testimony  on  a  fact  so 
speculative  and  fortuitous  ?  To  have  required  testimony  to  it,  would 
have  been  subjecting  the  rights  of  the  plaintiff  to  mere  mockery. 

On  this  point  we  must  support  the  American  decisions. 

Thompson,  J.,  and  Baldwin,  J.,  dissenting. 

10  P.  507 ;  11  P.  218 }  U  P.  614 ;  6  H.  344. 
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Ann  Shanks,  Margaretta  Shanks,  Sarah  P.  Shanks,  Grace  F 
Shanks,  and  Eliza  Shanks,  (Appellants  below,)  Plamtiifs  in 
Error,  v.  Abraham  Dupont  and  Jane  his  Wife,  Daniel  PbppbRi 
AND  Ann  Pepper,  Defendants  in  Error. 

3  P.  242. 

A  woman,  residing  with  her  father,  a  citizen  of  Soath  Carolina,  in  Charleston,  when  that 
city  was  captured  by  the  British  forces  in  May,  1780,  continued  so  to  reside  until  1781, 
when  she  was  married  to  a  British  officer,  with  whom  she  went  to  England  in  1782,  and 
there  remained  until  her  death  in  1801 ;  she  left  five  children  bom  In  England— ;> 

Held,  I.  That  the  capture  of  Charleston  did  not  permanently  change  the  allegiance  or  the 
national  character  of  the  inhabitants. 

S.  That  by  her  marriage  with  an  alien  she  did  not  cease  to  be  a  citizen  of  South  Carolina. 

8.  That  her  withdrawal  with  her  husband,  and  her  permanent  adherence  to  the  side  of  the 
enemies  of  the  State,  down  to  and  at  the  time  of  the  treaty  of  peace  of  1 783,  operated 
as  a  virtual  dissolution  of  her  allegiance,  and  that  her  coverturo  did  not  disable  her  from 
making  this  election. 

4.  That  at  all  events  she  was  a  British  subject  within  the  purview  of  the  9th  article  of  the 
treaty  of  1794,  (8  Stats,  at  Largo,  122,)  with  Great  Britain. 

The  case  is  stated  in  the  opinion  of  the  court.  ^ 

Oruger  and  Wirt^  for  the  plaintifis. 
Legate^  contra. 

•  Story,  X,  delivered  the  opinion-  of  the  court  [  •  243  } 

This  was  a  writ  of  error  to  the  highest  court  of  appeals 
in  *law  and  equity  of  the  State  of  South  Carolina ;  brought  [  244  ] 
to  revise  the  decision  of  that  court,  in  a  bill  or  petition  in 
equity,  in  which  the  present  defendants  were  onginai  plaintifis,  and 
the  present  plaintif&  were  original  defendants.  From  the  record  of 
the  case,  it  appeared  that  the  controversy  before  the  court  respected 
the  right  to  the  moiety  of  the  proceeds  of  a  certain  tract  of  land, 
which  had  been  sold  under  a  former  decree  in  equity,  and  the  pro- 
ceeds of  which  had  been  brought  into  the  registry  of  the  court  One 
moiety  of  the  proceeds  had  been  paid  over  to  the  original  plaintiffs, 
and  the  other  moiety  was  now  in  controversy.  The  original  plain- 
tiffs claimed  this  moiety  also  upon  the  ground  that  the  original  de- 
fendants were  aliens  and  incapable  of  taking  the  lands  by  descent 
from  their  mother,  Ann  Shanks,  (who  was  admitted  to  have  taken 
the  moiety  of  the  land  by  descent  from  her  father,  Thomas  Scott,) 
they  being  British  bom  subjects. 

The  facts,  as  they  were  agreed  by  the  parties,  and  as  they  appeared 
on  the  record,  were  as  follows :  — 

Thomas  Scott,  the  ancestor  and  first  purchaser,  was  a  native  of 
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the  colony  of  South  Carolina,  and  died  intestate,  seised  of  the  lands 
in  dispute,  in  1782.  He  left  surviving  him  two  daughters,  Sarah  and 
Ann,  who  were  also  born  in  South  Carolina,  before  the  declaration 
of  independence. 

Sarah  Scott  intermarried  with  Daniel  Pepper,  a  citizen  of  Sruth 
Carolina,  and  resided  with  him  in  that  State  until  1802,  when  she 
died  leaving  children,  the  present  defendants  in  error,  whose  rights 
to  her  share  of  the  property  is  conceded. 

The  British  took  possession  of  James  Island,  on  the  11th  of  Feb- 
ruary, 1780,  and  Charleston  surrendered  to  them  on  the  lllh  of  May 
in  the  same  year. 

In  1781,  Ann  Scott  was  married  to  Joseph  Shanks,  a  British 
officer,  and  at  the  evacuation  of  Charleston,  in  December,  1782,  went 
with  him  to  England,  where  she  remained  untU  her  death,  in  1801. 
She  left  five  children,  the  present  plaintiffs  in  error,  British  subjects, 
who  claimed  in  right  of  their  mother,  and  under  the  ninth  article 
of  the  treaty  of  peace  between  this  country  and  Great  Britain  of  the 
19th  of  November,  1794,  a  moiety  of  their  grandfather's  estate  in 
South  Carolina. 

The  decision  of  the  state  court  was  against  this  claim, 
[  •  245  ]  as  *  not  within  the  protection  of  the  treaty,  because  Mrs, 
Shanks  was  an  American  citizen. 

After  the  elaborate  opinions  expressed  in  the  case  of  Inglis  v.  The 
Trustees  of  the  Sailor's  Snug  Harbor,  3  P.  99,  upon  the  question  of 
alienage,  growing  out  of  the  American  revolution,  it  is  unnecessary 
to  do  more  in  delivering  the  opinion  of  the'court  in  the  present  case 
than  to  state,  in  a  brief  manner,  the  grounds  on  which  our  decision 
is  founded. 

Thomas  Soott,  a  native  of  South  Carolina,  died  in  1782,  seised  of 
the  land  in  dispute,  leaving  two  daughters  surviving  him,  Sarah,  the 
mother  of  the  defendants  in  error,  and  Ann,  the  mother  of  the  plain- 
tiffs in  error.  Without  question,  Sarah  took  one  moiety  of  the  land 
by  descent,  and  the  defendants  in  error,  as  her  heirs,  are  entitled  to  it. 
The  only  question  is,  whether  Ann  took  the  other  moiety  by  descent; 
and  if  so,  whether  the  plaintiffs  in  error  are  capable  of  taking  the 
same  by  descent  from  her. 

Ann  Scott  was  born  in  South  Carolina  before  the  American  revo- 
lution, and  her  father  adhered  to  the  American  cause,  and  remained 
and  was  at  his  death  a  citizen  of  South  Carolina.  There  is  no  dis- 
pute that  his  daughter  Ann,  at  the  time  of  the  Revolution,  and  after- 
wards, remained  in  South  Carolina,  until  December,  1782.  Whether 
she  was  of  age  during  this  time  does  not  appear.  If  she  was,  then 
her  birth  and  residence  might  be  deemed  to  constitute  her,  by  election, 
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a  citizen  of  South  Carolina*  If  she  was  not  of  age,  then  she  might 
well  be  deemed,  under  the  circumstances  of  this  case,  to  hold  the 
citizenship  of  her  father ;  for  children  born  in  a  country,  continuing 
while  under  age  in  the  family  of  the  father,  partake  of  his  national 
character,  as  a  citizen  of  that  country.  Her  citizenship,  then,  being 
primd  facie  established,  and  indeed  this  is  admitted  in  the  pleadings, 
has  it  ever  been  lost ;  or  was  it  lost  before  the  death  of  her  father,  so 
that  the  estate  in  question  was,  upon  the  descent  cast,  incapable  of 
vesting  in  her  ?  Upon  the  facts  stated,  it  appears  to  us  that  it  was 
not  lost ;  and  that  she  was  capable  of  taking  it  at  the  time  of  the 
descent  cast. 

The  only  facts  which  are  brought  to  support  the  suppo- 
sition *  that  she  became  an  alien  before  the  death  of  her  [  *  246  ] 
father,  are,  that  the  British  captured  James  Island  in  Feb- 
ruary, 1780,  and  Charleston  in  May,  1780 ;  that  she  was  then  and 
afterwards  remained  under  the  British  dominion  in  virtue  of  the  cap- 
ture ;  that  in  1781  she  married  Joseph  Shanks,  a  British  officer,  and 
upon  the  evacuation  of  Charleston  in  December,  1782,  she  went  with 
her  husband,  a  British  subject,  to  England,  and  there  remained  until 
.her  death  in  1801.  Now,  in  the  first  place,  the  capture  and  posses- 
sion by  the  British  was  not  an  absolute  change  of  the  allegiance  of 
the  captured  inhabitants.  They  owed  allegiance,  indeed,  to  the  con- 
querors during  their  occupation ;  but  it  was  a  temporary  allegiance, 
which  did  not  destroy,  but  only  suspend,  their  former  allegiance.  It 
did  not  annihilate  their  allegiance  to  the  State  of  South  Carolina, 
and  make  them  de  facto  aliens.  That  could  only  be  by  a  treaty  of 
peace,  which  should  cede  the  territory,  and  them  with  it ;  or  by  a  per- 
manent conquest,  not  disturbed  or  controverted  by  arms,  which  would 
lead  to  a  like  result  Neither  did  the  marriage  with  Shanks  produce 
that  effect ;  because  marriage  with  an  alien,  whether  a  friend  or  an 
en6my,  produces  no  dissolution  of  the  native  allegiance  of  the  wife. 
It  may  change  her  civil  rights,  but  it  does  not  affect  her  political 
rights  or  privileges.  The  general  doctrine  is,  that  no  persons  can  by 
any  act  of  their  own,  without  the  consent  of  the  government,  put  off 
their  allegiance,  and  become  aliens.  If  it  were  otherwise,  then  a 
femme  alien  would  by  her  marriage  become,  ipsofacto^  a  citizen,  and 
would  be  dowable  of  the  estate  of  her  husband ;  which  are  clearly 
contrary  to  law.  See  Kelly  v.  Harrison,  2  Johns.  29.  Co.  Litt.  31,  b. 
Com.  Dig.  Alien.  C.  1.  Dower,  A.  2.  Bacon's  Abridg.  Alien. 
Dower,  A. 

Our  conclusion,  therefore,  is,  that  neither  of  these  acts  warrant  the 
court  in  saying  that  Ann  Shanks  had  ceased  to  be  a  citizen  of  South 
VOL.  VIII.  34 
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Carolina  at  the  death  of  her  father.  This  is  not,  indeed,  controverted 
in  the  allegations  of  the  parties. 

The  question,  then,  is,  whether  her  subsequent  removal  with  her 
husband  operated  as  a  virtual  dissolution  of  her  allegiance, 
[  *  247  ]  and  fixed  her  future  allegiance  to  the  British  crown  *  by  the 
treaty  of  peace  of  1783.^  Our  opinion  is  that  it  did.  In 
the  first  place,  she  was  bom  under  the  allegiance  of  the  British  crown, 
and  no  act  of  the  government  of  Great  Britain  ever  absolved  her  from 
that  allegiance.  Her  becoming  a  citizen  of  South  Carolina  did  not,  ipso 
facto,  work  any  dissolution  of  her  original  allegiance,  at  least  so  far 
as  the  rights  and  claims  of  the  British  crown  were  concerned.  Dur- 
ing the  war  each  party  claimed  the  allegiance  of  the  natives  of  the 
colonies  as  due  exclusively  to  itself.  The  American  States  insisted 
upon  the  allegiance  of  all  born  within  the  States  respectively;  and 
Great  Britain  asserted  an  equally  exclusive  claim.  The  treaty  of 
peace  of  1783  acted  upon  the  state  of  things  as  it  existed  at  that 
period.  It  took  the  actual  state  of  things  as  its  basis.  All  those, 
whether  natives  or  otherwise,  who  then  adhered  to  the  American 
States,  were  virtually  absolved  from  all  allegiance  to  the  British 
crown.  All  those  who  then  adhered  to  the  British  crown,  were 
deemed  and  held  subjects  of  that  crown.  The  treaty  of  peace  was  a 
treaty  operating  between  the  States  on  each  side,  and  the  inhabitants 
thereof;  in  the  language  of  the  seventh  article,  it  was  a  firm  and 
perpetual  peace  between  his  Brittanic  majesty  and  the  said  States, 
"  and  between  the  subjects  of  the  one  and  the  citizens  of  the  other." 
Who  were,  then,  subjects  or  citizens,  was  to  be  decided  by  the  state 
of  facts.  If  they  were  originally  subjects  of  Great  Britain,  and  then 
adhered  to  her,  and  were  claimed  by  her  as  subjects,  the  treaty 
deemed  them  such.  If  they  were  originally  British  subjects,  but  then 
adhering  to  the  States,  the  treaty  deemed  them  citizens.  Such,  I 
think,  is  the  natural,  and,  indeed,  almost  necessary  meaning  of  the 
treaty ;  it  would  otherwise  follow  that  there  would  continue  a  double 
allegiance  of  many  persons ;  an  inconvenience  which  must  have  been 
foreseen,  and  would  cause  the  most  injurious  effects  to  both  nations. 

It  cannot,  we  think,  be  doubted  that  Mrs.  Shanks,  being  then 
voluntarily  under  British  protection,  and  adhering  to  the  British  side, 
by  her  removal  with  her  husband,  was  deemed  by  the  British  govern- 
ment to  retain  her  allegiance,  and  to  be,  to  all  intents  and 
[  *  248  ]  purposes,  a  British  subject  It  may  *  be  said  that,  being 
sub  potestate  viri,  she  had  no  right  to  make  an  election ;  nor 
ought  she  to  be  bound  by  an  act  of  removal  under  his  authority  or 
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persuasion.  K  this  were  a  case  of  a  crime  alleged  against  Mrs. 
Shanks,  in  connection  with  her  husband,  there  might  be  force  in  the 
argument.  But  it  must  be  considered  that  it  was  at  most  a  mere 
election  of  allegiance  between  two  nations,  each  of  which  claimed 
her  allegiance.  The  governments,  and  not  herself,  finally  settled  her 
national  character.  They  did  not  treat  her  as  capable  by  herself  of 
changing  or  absolving  her  allegiance ;  but  they  virtually  allowed  her 
the  benefit  of  her  choice,  by  fixing  her  allegiance  finally  on  the  side 
of  that  party  to  whom  she  then  adhered. 

It  does  not  appear  to  us  that  her  situation  as  ^feme  covert  disabled 
her  from  a  change  of  allegiance.  British  femes  covert,  residing  here 
with  their  husbands  at  the  time  of  our  independence,  and  adhering 
to  our  side  until  the  close  of  the  war,  have  been  always  supposed  to 
have  become  thereby  American  citizens,  and  to  have  been  absolved 
from  their  antecedent  British  allegiance.  The  incapacities  of  femes 
covert,  provided  by  the  common  law,  apply  to  their  civil  rights,  and 
are  for  their  protection  and  interest  But  they  do  not  reach  their 
political  rights,  nor  prevent  their  acquiring  or  losing  a  national  char- 
acter. Those  political  rights  do  not  stand  upon  the  mere  doctrines 
of  municipal  law,  applicable  to  ordinary  transactions,  but  stand  upon 
the  more  general  principles  of  the  law  of  nations.  The  case  of  Mar- 
tin V.  The  Commonwealth,  1  Mass.  347,  turned  upon  very  different 
considerations.  There  the  question  was,  whether  a/awie  covert  should 
be  deemed  to  have  forfeited  her  estate  for  an  offence  committed  with 
her  husband,  by  withdrawing  from  the  State,  &x;.,  under  the  Confisca- 
tion Act  of  1779 ;  and  it  was  held  that  she  was  not  within  the  pur- 
view of  the  act.  The  same  remark  disposes  of  the  case  of  Sewall  v. 
Lee,  9  Mass.  363,  where  the  court  expressly  refused  to  decide  whether 
the  wife,  by  her  withdrawal  with  her  husband,  became  an  alien.  But 
in  Kelly  v,  Harrison,  2  Johns.  29,  the  reasoning  of  the  court  proceeds 
upon  the  supposition  that  the  wife  might  have  acquired  the 
same  •citizenship  with  her  husband,  by  withdrawing  with  [  •249  | 
him  from  the  British  dominions.  See  also  Bac  Abridg. 
AUen,  A ;  Cro.  Car.  601, 602 ;  4  Term  Rep.  300 ;  Brook  Abr.  Den- 
izen, 21 ;  Jackson  v,  Lunn,  3  Johns.  109. 

But  if  Mrs.  Shanks's  citizenship  was  not  virtually  taken  away  by 
her  adherence  to  the  British  at  the  peace  of  1783,  still,  it  must  be  ad- 
mitted that,  in  the  view  of  the  British  government,  she  was,  at  that 
time,  and  ever  afterwards  to  the  time  of  her  death,  and  indeed  at  all 
antecedent  periods,  a  British  subject  At  most,  then,  she  was  liable 
to  be  considered  as  in  that  peculiar  situation,  in  which  she  owed  alle- 
giance to  both  governments,  ad  vtriusque  fidem  regis.  Under  such 
circumstances,  the  question  arises  whether  she  and  her  heirs  are  not 
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•  within  the  purview  of  the  9th  article  of  the  treaty  with  Great  Britain 
of  1794.  It  appears  to  na  that  they  plainly  are.  The  language  of 
that  article  is, ''  that  British  subjects  who  now  hold  lands  in  the  ter- 
ritories of  the  United  States,  and  American  citizens  who  now  hold 
lands  in  the  dominions  of  his  Majesty,  shall  continue  to  hold  them 
according  to  the  nature  and  tenure  of  their  respective  estates  and 
titles  therein,  &c.,  &c. ;  and  that  neither  they  nor  their  heirs  or  as- 
signs shall,  so  far  as  respects  the  said  lands  and  the  legal  remedies 
incident  thereto,  be  regarded  as  aliens. 

Now,  Mrs.  Shapks  was  at  the  time  a  British  subject,  and  she  then 
held  the  lands  in  controversy ;  she  is  therefore  within  the  words  of 
the  treaty.  Why  ought  she  not  also  to  be  held  within  the  spirit  and 
intent  ?  It  is  said  that  the  treaty  meant  to  protect  the  rights  of 
British  subjects,  who  were  not  also  American  citizens ;  but  that  is 
assuming  the  very  point  in  controversy,  ff  the  treaty  admits  of  two 
interpretations,  and  one  is  limited  and  the  other  liberal,  one  which 
will  further  and  the  other  exclude  private  rights,  why  should  not  the 
most  liberal  exposition  be  adopted?  The  object  of  the  British  gov- 
ernment must  have  been  to  protect  aU  her  subjects  holding  lands  in 
America  from  the  disability  of  alienage  in  respect  to  descents  and 
sales.      The  class  of  American  loyalists  could,  at  least  in  her  eyes, 

have  been  in  as  much  favor  as  any  other ;  there  is  nothing 
[  •  250  ]  in  our  public  policy  which  is  *  more  unfavorable  to  them 

than  to  other  British  subjects.  After  the  peace  of  1783,  we 
had  no  right  or  interest  in  future  confiscation ;  and  the  effect  of  alien- 
age was  the  same  in  respect  to  us,  whether  the  British  subject  was  a 
native  of  Great  Britain  or  of  the  colonies.  This  part  of  the  stipula- 
tion then  being  for  the  benefit  of  British  subjects  who  became  aliens 
by  the  events  of  the  war,  there  is  no  reason  why  all  persons  should 
not  be  embraced  in  it,  who  sustained  the  character  of  British  subjects, 
although  we  might  also  have  treated  them  as  American  citizens. 
The  argument  supposes  that  because  we  should  treat  them  as  citizens, 
therefore  Great  Britain  had  no  right  to  insist  upon  their  being  British 
subjects  within  the  protection  of  the  treaty.  Now,  if  they  were  in 
truth  and  in  fact,  upon  principles  of  public  and  municipal  law,  British 
subjects,  she  has  an  equal  right  to  require  us  to  recognize  them  as 
such.  It  caiiuot  be  doubted  that  Mrs.  Shanks  might  have  inherited 
any  lands  in  England,  as  a  British  subject,  and  her  heirs  might  have 
taken  such  lands  by  descent  from  her.  It  seems  to  us,  then,  that  all 
British  born  subjects,  whose  allegiance  Great  Britain  has  never 
renounced,  ought,  upon  general  principles  of  interpretation,  to  be 
held  within  the  intent,  as  they  certainly  are  within  the  words,  of  the 
treaty  of  1794. 
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In  either  view  of  this  case,  and  we  think  both  are  sustained  by 
principles  of  public  law,  as  well  as  of  the  common  la^,  and  by  the 
soundest  rules  of  interpretation  applicable  to  treaties  between  inde- 
pendent States,  the  objections  taken  to  the  right  of  recovery  of  the 
plaintiiOfs  cannot  prevaiL 

Upon  the  whole,  the  judgment  of  the  court  is  that  the  plaintiffs  in 
error  are  entitled  to  the  moiety  of  the  land  in  controversy,  which 
came  by  descent  to  their  mother,  Ann  Shanks,  and  of  course  to  the 
proceeds  thereof;  and  that  the  decree  of  the  state  court  of  appeals 
ought  to  be  reversed ;  and  the  cause  remanded,  with  directions  to 
enter  a  decree  in  favor  of  the  plaintiiis  in  error. 

Johnson,  J.,  dissenting. 

This  cause  comes  up  from  the  state  court  of  South 
Carolina. 

*  The  question  is  whether  the  plaintiifs  can  inherit  to  their  [  *  251  ] 
mother.  The  objection  to  their  inheriting  is  that  they  are 
aliens,  not  bom  in  allegiance  to  the  State  of  South  Carolina,  in 
which  the  land  lies.  From  the  general  disability  of  aliens  they  would 
exempt  themselves.  1.  On  the  ground  that  their  mother  was  a 
citizen  born,  and  in  that  right,  though  bom  abroad,  they  can  inherit 
under  the  statute  of  Edward  IIL  2.  That  if  not  protected  by  that 
statute,  then  that  their  mother  was  a  British  subject,  and  that  she 
and  her  heirs  are  protected  as  to  this  land  by  the  treaties  of  1783  and 
1794. 

The  material  facts  of  their  case  are  that  their  mother  and  her 
father  were  natives  born  of  the  province  of  South  Carolina  before 
the  declaration  of  independence ;  that  in  1781,  while  Charleston  and 
James  Island,  where  the  land  lies,  and  she  and  her  feither  resided, 
were  in  possession  of  the  British,  their  mother  married  their  father,  * 
a  British  officer.  That  the  descent  was  cast  in  1782,  and  in  Decem- 
ber of  that  year,  when  the  town  was  evacuated,  she  went  to  England 
with  her  husband,  and  resided  there  until  her  death  in  1801,  in  which 
interval  the  appellants  were  bom  in  England. 

There  is  no  question  about  the  right  of  the  appellees,  if  the  right 
of  the  appellants  cannot  be  maintained. 

The  first  of  the  grounds  taken  below,  to  vdt,  the  statute  of  Edward 
IIL  was  not  pressed  in  argument  here,  and  must  be  regarded  as 
abandoned.     The  second  requires,  therefore,  our  sole  attention. 

Was  Mrs.  Shanks  to  be  regarded  as  a  British  subject  within  the 
meaning  of  our  treaties  with  Great  Britain  ?  If  so,  then  the  land 
which  was  acquired  in  1782,  has  the  peculiar  incident  attached  to  it 
of  being  inheritable  by  aliens,  subjects  of  Great  Britain. 

34* 
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Until  the  adoption  of  the  federal  constitation,  titles  to  land  and 
the  laws  of  allegiance  were  exclusively  subjects  of  state  cognizance. 
Up  to  the  time,  therefore,  when  this  descent  was  cast  upon  the 
mother,  the  State  of  South  Carolina  was  supreme  and  uncontrollable 
on  the  subject  now  before  us. 

By  the  adoption  of  the  constitution,  the  power  of  the  States  in 
this  respect  was  subjected  to  some  modification.  But 
[  *  252  ]  *  although  restrained  in  some  measure  from  determining 
who  cannot  inherit,  I  consider  her  power  still  supreme  in 
determining  who  can  inherit.  On  this  subject,  her  own  laws  and  her 
own  courts  furnish  the  only  rule  for  governing  this  or  any  other  tri- 
bunal 

By  an  act  of  the  State,  passed  in  1712,  the  common  law  of  Great 
Britain  was  incorporated  into  the  jurisprudence  of  South  Carolina. 

•  In  the  year  1782,  when  this  descent  was  cast,  it  was  the  law  of  the 
land ;  and  it  becomes  imperative  upon  these  appellants,  after  admit- 
ting that  their  parent  was  a  native-born  citizen  of  South  Carolina, 
daughter  of  a  native-born  citizen  of  South  Carolina,  to  show  on  what 
ground  they  can  escape  from  the  operation  of  these  leading  maxims 
of  common  law.  Nemo  potest  exuere  patriamj  and  proles  sequUur 
sortem  patemanu 

The  unyielding  severity  with  which  the  courts  of  Great  Britain  have 
adhered  to  the  first  of  these  maxims  in  Br.  Story's  case,  furnished 
by  Sir  Mathew  Hale,  (1  Hale  P.  C.  96,)  and  in  ^neas  WPDonald's 
case,  to  be  found  in  Foster,  59,  leaves  no  ground  of  complaint  for  its 
most  ordinary  application  in  the  case  of  descent,  and  its  most  liberal 
appUcation  when  perpetuating  a  privilege. 

The  treaty  of  peace  can  afford  no  ground  to  the  appellants,  nor 
the  construction  which  has  extended  the  provisions  of  that  treaty  to 

*  the  case  of  escheat ;  for  the  question  here  is  not  between  the  alien 
and  the  State,  but  between  aliens  and  other  individual  claimants. 
The  words  of  the  6th  article  of  the  treaty  of  1783  are  the  same  as 
those  in  the  preliminary  treaty  of  1782.'  "  There  shall  be  no  future 
confiscations  made  or  future  prosecutions  commenced  against  any 
person  or  persons  by  reason  of  the  part  which  he  or  they  may  have 
taken  in  the  present  war." 

Conceding  that  escheat  maybe  comprised  under  confiscation ;  a 
decision  between  individuals  claiming  under  no  act  of  force  imputable 
to  the  State,  cannot  possibly  be  considered  under  that  term. 

Nor  will  her  case  be  aided  by  the  following  words  of  that  article, 

to  wit,  ^^  nor  shall  any  person  on  that  account  (the  part  which 

[  •  253  ]  he  or  they  may  have  taken  in  the  present  war)  *  suffer  any 

^  8  Stats,  at  Large,  54. 


JANUARY  TERM,   1830.  403 

Shanks  r.  Dupont.    3  F. 

future  loss  or  damage  either  in  person,  liberty,  or  property."  The 
decision  of  the  state  court  gives  the  most  liberal  extension  possible 
to  this  provision  of  the  treaty,  since  it  declares  that  Mrs.  Shanks 
never  v^as  precluded  by  any  act  of  hers  from  claiming  this  property. 
It  never  entered  into  the  minds  of  that  court,  that  the  very  innocent 
act  of  marrying  a  British  officer  was  to  be  tortured  into  ^^  taking  a 
part  in  the  present  war,"  nor  that  following  that  officer  to  England, 
and  residing  there  under  coverture,  was  to  be  imputed  to  her  as  a 
cause  of  forfeiture. 

I  consider  it  very  important  to  a  clear  view  of  this  question,  that 
its  constituents  or  several  members  should  be  viewed  separately* 

The  state  court  has  not  pretended  to  impugn  the  force  of  the  treaty 
of  1794,  or  denied  the  obligation  to  concede  every  right  that  can  be 
fairly  and  legally  asserted  under  it,  but  has  only  adjudged  that  the 
case  of  the  appellants  is  not  one  which,  on  legal  grounds  of  construe- 
tion,  can  be  brought  within  its  provision. 

The  words  of  the  treaty  are :  "  It  is  agreed  that  British  subjects 
who  now  hold  lands  in  the  territories  of  the  United  States,  and 
American  citizens  who  now  hold  lands  in  the  dominions  of  his  Maj- 
esty,"  shall  continue  to  hold  and  transmit  to  their  heirs,  &c 

The  decision  of  the  state  court  which  we  are  now  reviewing  pre- 
sents two  propositions:  — 

1.  That  Mrs.  Shanks  was  in  the  year  1782,  when  the  descent  was 
cast,  and  continued  to  be  in  1794,  when  the  treaty  was  ratified,  a  cit- 
izen of  South  Carolina. 

2.  That  she  was  not  a  British  subject  in  the  sense  of  the  treaty. 
As  to  the  first  of  thes6  two  propositions,  I  consider  it  as  altogether 

set  at  rest  by  the  decision  itself.  It  is  established  by  paramount 
authority ;  and  this  court  can  no  more  say  that  it  is  not  the  law  of 
South  Carolina,  than  they  could  deny  the  validity  of  a  statute  of  the 
State  passed  in  1780,  declaring  that  to  be  her  character  and  those 
her  privileges. 

The  only  question,  therefore,  that  this  court  can  pass  upon  is, 
whether,  being  recognized  under  that  character,  and  possess- 
ing *  those  rights,  she  is  still  a  British  subject  within  the  [  *  254  ] 
provisions  of  the  treaty. 

It  is  no  sufficient  answer  to  this  question,  that  it  cannot  be  denied 
that  Mrs.  Shanks  was  a  British  subject  She  was  so  in  common 
with  the  whole  American  people.  The  argument,  therefore,  proves 
too  much,  if  it  proves  any  thing,  since  it  leads  to  the  absurdity  of 
supposing  that  Great  Britain  was  stipulating  for  the  protection  of 
her  enemies,  and  imposing  on  us  an  obligation  in  favor  of  onr  own 
citizens. 
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It  also  blends  and  confounds  the  national  character  of  those  to 
separate  and  distingaish  whom  was  the  leading  object  of  the  treaty 
of  1783. 

It  cannot  be  questioned  that  the  treaty  of  1783  must  have  left 
Mrs.  Shanks  a  British  subject,  or  the  treaty  of  1794  cannot  aid  her 
offspring.  And  the  idea  of  British  subject,  under  the  latter  treaty,  will 
be  best  explained  by  reference  to  its  meaning  in  that  of  1783.  The 
two  treaties  are  in  pari  nuUerid. 

The  provisions  of  the  third  article  show  that  persons  who  come 
within  the  description  of  people  of  the  United  States,  were  distin- 
guished from  subjects  of  Great  Britain.  That  article  stipulates  for 
a  right  in  the  people  of  the  United  States  to  resort  to  the  Gulf  of 
St  Lawrence  for  fishing;  a  stipulation  wholly  nugatory,  if  not  dis- 
tinguishable from  subjects  of  Great  Britain. 

The  fifth  article  is  more  explicit  in  the  distinction.  It  first  con- 
tains a  provision  in  favor  of  real  Briljish  subjects,  then  one  in  favor 
of  persons  resident  in  districts  in  possession  of  his  Majesty's  arms, 
and  then  stipulates  that  persons  of  any  other  description  shall  have 
liberty  to  go  to  and  remain  twelve  months  in  the  United  States  to 
adjust  their  affairs.  These  latter  must  have  included  the  loyalists 
who  had  been  banished  or  in  any  way  subjected  to  pimishment,  who 
are  explicitly  distinguished  from  real  British  subjects,  and  thus 
classed,  in  order  to  avoid  the  question  to  whom  their  allegiance  was 
due,  or  rather  because,  by  the  same  treaty,  the  king  having  renounced 
aU  claim  to  their  allegiance,  could  no  longer  distinguish  them  as  Brit- 
ish subjects. 

Can  those  any  longer  be  denominated  British  subjects 
[  *  255  ]  *  whose  allegiance  the  king  of  Great  Britain  has  solemnly 
renounced  ? 

I  know  of  no  test  more  solemn  or  satisfactory  than  the  liability  to 
the  charge  of  treason ;  not  by  reason  of  temporary  allegiance,  for 
that  is  gone  with  change  of  domicile.  Were  those  who  could  claim 
the  benefit  of  the  king's  renunciation  to  the  colonies,  subject  to  other 
than  temporary  allegiance  while  commorant  in  Great  Britain?  I 
say  they  were  not  Their  right  to  inherit  is  not  a  sufficient  test  of 
that  liability  as  to  other  nations,  for  that  right  results  from  a  difierent 
principle,  the  exemption  of  a  British  subject  from  being  disfiranchised 
while  free  fit)m  crime. 

Was  Mrs.  Shanks  an  individual  to  whose  allegiance  the  king  had 
renounced  his  claim  ? 

The  commencement  of  the  Revolution  found  us  all,  indeed,  pro- 
fessing allegiance  to  the  British  crown,  but  distributed  into  separate 
communities,  altogether  independent  of  each  other,  and  each  exer- 
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cising  within  his  own  limits  sovereign  powers,  legislative,  executive, 
arfd  judicial.  We  were  dependent,  it  is  true,  upon  the  crown  of 
Great  Britain,  but,  as  to  all  the  world  beside,  foreign  and  indepen- 
dent. It  lies,  then,  at  the  basis  of  our  Revolution,  that,  when  we  threw 
off  our  allegiance  to  Great  Britain,  every  member  of  each  body  pol- 
itic stood  in  the  relation  of  subject  to  no  other  power  than  the  com- 
munity of  which  he  then  constituted  a  member.  Those  who  owed 
allegiance  to  the  king,  as  of  his  province  of  South  Carolina,  thence- 
forward owed  allegiance  to  South  Carolina.  The  courts  of  this 
country  all  consider  this  transfer  of  allegiance  as  resulting  from  the 
declaration  of  independence ;  the  British,  from  its  recognition  by  the 
treaty  of  peace.  But,  as  to  its  effect,  the  British  courts  concur  in  our 
view  of  it.  For,  in  the  case  of  Thomas  v.  Acklam,  2  B.  &  C.  779, 
the  language  of  the  British  court  is  this  :  ^<  A  declaration  that  a  State 
shall  be  free,  sovereign,  and  independent,  is  a  declaration  that  the 
people  composing  that  State  shall  no  longer  be  considered  as  the 
subjects  of  that  sovereign  by  whom  the  declaration  is  made." 

From  the  previous  relations  of  the  colonies  and  mother  country, 
it  is  obvious  that  the  declaration  of  independence  must  have 
•  found  many  persons  resident  in  the  country  besides  those  [  *  256  ] 
whose  allegiance  was  marked  by  the  unequivocal  circum- 
stance of  birth.  Many  native-born  British  subjects  voluntarily  ad- 
hered to  the  Americans,  and  many  foreigners  had,  by  settlement,  pur- 
suits, or  principles,  devoted  themselves  to  her  cause. 

Whatever  questions  may  have  arisen  as  to  the  national  character 
or  allegiance  of  these,  as  to  the  case  under  review,  which  is  that  of 
a  native-born  citizen  of  South  Carolina,  there  would  be  no  doubt. 
And  the  courts  of  that  State  have  put  it  beyond  a  doubt  that  the 
Revolution  transferred  her  allegiance  to  that  State. 

Whoever  will  weigh  the  words  "  real  British  subjects,"  used  in  the 
fifth  article,  and  consider  the  context,  can  come  to  but  one  conclu- 
sion, to  wit,  that  it  must  mean  British  subjects  to  whose  allegiance 
the  States  make  no  claim.  "  Estates  that  have  been  confiscated  be- 
longing to  real  British  subjects,"  are  the  words.  Now,  it  is  notorious 
that,  although,  generally  speaking,  the  objects  of  those  confiscations 
were  those  to  whose  allegiance  the  States  laid  claim,  yet,  in  many  in- 
stances, the  estates  of  British  subjects  resident  in  England  or  this  coun- 
try, or  elsewhere,  were  confiscated,  because  they  were  British  subjects, 
on  the  charge  of  adhering  to  the  enemy.  But  if  the  right  of  election 
had  ever  been  contemplated,  why  should  the  term  real  have  bec^n  in- 
serted ?  The  loyalists  were  British  subjects,  and  had  given  the  most 
signal  proofs  of  their  election  to  remain  such.  What  possible  mean- 
ing can  be  attached  to  the  term  real,  unless  it  raised  a  distinction  to 
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their  prejudice?  And,  historically,  we  know  that  Great  Britain 
acknowledged  their  merits  by  making  large  provisions  for  their  indem- 
nification, because  for  them  there  was  no  provision  made  for  restoring 
their  property. 

It  has  been  argued  that  the  British  courts,  in  construing  the  treaty 
of  peace,  have  recognized  this  right  of  election;  and  tiie  case  of 
Thomas  v.  Acklam,  before  cited,  is  supposed  to  establish  it.  But  a 
very  little  attention  to  that  case  will  prove  the  contrary.  It  is,  in 
fact,  the  converse  of  the  present  case.  Mrs.  Thomas  was  the  daugh- 
ter of  Mr.  Ludlow,  an  American  citizen  born  before  the 
[  •  267  ]  Revolution,  and  was  bom  *  in  America  long  after  the  sepa- 
ration ;  so  that  her  alien  character  was  unquestionable,  un- 
less protected  by  the  statute  of  Geo.  11.  explaining  those  of  Anne  and 
Edward.  The  decision  of  the  court  of  King's  Bench  is,  that,  to 
bring  herself  within  the  provisions  of  the  statute,  her  father  must  be 
shown  at  her  birth  to  have  been  both  a  native  born  and  a  subject  of 
Great  Britain;  that,  by  the  treaty  of  peace,  the  king  had  renounced 
all  claim  to  his  allegiance,  and  his  subsequent  residence  in  America 
proved  his  acceptance  of  that  renunciation. 

But  when  did  South  Carolina  renounce  the  allegiance  of  Mrs. 
Shanks  ?  We  have  the  evidence  of  the  States  having  acquired  it ; 
when  did  she  relinquish  it  ?  Or  if  it  be  placed  on  the  footing  of  an 
ordinary  contract,  when  did  South  Carolina  agree  to  the  dissolution  of 
this  contract  ?  Or  when  did  she  withdraw  her  protection,  and  thus 
dissolve  the  right  to  claim  obedience  or  subjection  ? 

It  is  true,  the  treaty  of  1794  drops  the  word  real,  and  stipulates 
generally  for  British  subjects  and  American  citizens ;  construing  the 
two  treaties  as  instnunents  in  pari  materia.  This  circumstance  is  of 
little  consequence,  and  however  we  construe  it,  the  argument  holds 
equally  good,  that  the  treaty  could  have  been  only  meant  to  aid  those 
who  needed  its  aid,  not  those  who  were  entitled  under  our  own  laws 
to  every  right  which  the  treaty  meant  to  secure ;  that  is,  those  whose 
alien  character  prevented  their  holding  lands,  unless  aided  by  some 
treaty  or  statute.  Mrs.  Shanks  was  not  of  this  character  or  descrip- 
tion ;  her  right  at  all  times  to  inherit  has  been  recognized  by  para- 
mount authority.  But  it  is  contended  that  it  was  at  her  election 
whether  to  avail  herself  of  her  birthright  as  a  citizen  of  the  State,  or 
her  birthright  as  a  subject  of  Great  Britain. 

To  this  there  may  be  several  answers  given.  And  first,  the  admis- 
sion of  this  right  would  make  her  case  no  better  under  the  construc- 
tion of  the  treaty ;  for,  having  no  need  of  its  protection,  as  has  been 
authentically  recognized  by  the  state  decision,  it  cannot  be  supposed 
that  she  was  an  object  contemplated  by  the  treaty;  she  was  not  a 
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British  subject  in   *the  sense  of  those  treaties,  especially  [  *2d8  ] 
if  the  two  treaties  be  construed  on  the  principle  of  instru- 
ments in  pari  materia. 

Secondly,  if  she  had  the  right  of  election,  at  what  time  did  she 
exercise  it  ?  for  she  cannot  claim  under  her  election,  and  against  her 
election.  If  she  exercised  it  prior  to  her  father's  death,  then  was  she 
an  alien  at  his  death,  and  could  not  take  even  a  right  of  entry  by  de- 
scent, as  has  been  distinctly  recognized  in  Fairfax  v.  Hunter,  7 
C.  619,  and  I  think  in  some  other  cases.  She  then  had  nothing  for 
the  treaty  to  act  upon. 

But  if  her  election  was  not  complete  until  subsequent  to  her 
father's  death,  then  it  is  clearly  settled  that  taking  the  oath  of  alle- 
giance to  a  foreign  sovereign  produces  no  forfeiture,  and  she  still  had 
no  need  of  a  treaty  to  secure  her  rights  to  land  previously  descended 
to  her.  If  the  facts  be  resorted  to,  and  the  court  is  called  upon  to 
fix  the  period  of  her  transit,  it  would  be  obliged  to  confine  itself  to 
the  act  of  her  marrying  against  her  allegiance.  It  is  the  only  firee 
act  of  her  life  stated  upon  the  record,  for  from  thence  she  continued 
sub  potestate  virij  and  if  she  or  her  descendants  were  now  interested 
in  maintaining  her  original  allegiance,  we  should  hear  it  contended, 
and  be  compelled  to  admit,  that  no  subsequent  act  of  her  life  could 
be  imputed  to  her  because  of  her  coverture,  and  even  her  marriage 
was  prpbably  during  her  infancy. 

But  lastly,  I  deny  this  right  of  election  altogether,  as  existing  in 
South  Carolina,  more  especially  at  that  time. 

1  had  this  question  submitted  to  me  on  my  circuit  some  years 
since,  and  I  then  leaned  in  favor  of  this  right  of  election.  But  more 
mature  reflection  has  satisfied  me  that  I  then  gave  too  much  weight 
to  natural  law  and  the  suggestions  of  reason  and  justice,  in  a  case 
which  ought  to  be  disposed  of  upon  the  principles  of  political  and 
positive  law,  and  the  law  of  nations. 

That  a  government  cannot  be  too  liberal  in  extending  to  individ- 
uals the  right  of  using  their  talents  and  seeking  their  fortunes  where- 
ever  their  judgments  may  lead  them,  I  readily  agree.  There 
is  no  limit  short  of  its  own  security,  to  which  *  a  wise  and  [  *  259  ] 
beneficent  government  would  restrict  its  liberality  on  this 
subject.  But  the  question  now  to  be  decided  is  of  a  very  different 
feature ;  it  is  not  one  of  expediency,  but  of  right.  It  is,  to  what  extent 
may  the  powers  of  government  be  lawfully  exercised  in  restraining 
individual  volition  on  the  subject  of  allegiance,  and  what  are  the 
rights  of  thQ  individual  when  unaffected  by  positive  legislation. 

As  the  common  law  of  Great  Britain  is  the  law  of  South  Carolina, 
it  would  here  perhaps  be  sufficient  to  state  that  the  cominon  law  al« 
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together  denies  the  right  of  putting  off  allegiance.  British  subjects 
axe  permitted,  when  not  prohibited  by  statute,  (as  is  the  case  with 
regard  to  her  citizens,)  to  seek  their  fortunes  where  they  please,  but 
always  subject  to  their  natural  allegiance.  And  although  it  is  not 
regarded  as  a  crime  to  swear  allegiance  to  a  foreign  state,  yet  their 
government  stands  uncommitted  on  the  subject  of  the  embeurassments 
in  which  a  state  of  war  between  the  governments  of  their  natural,  and 
that  of  their  adopted  allegiance,  may  involve  the  individual  On 
this  subject  the  British  government  acts  as  circumstances  may  dictate 
to  her  policy.  That  policy  is  generally  liberal ;  and  as  war  is  the 
caUing  of  many  of  her  subjects,  she  has  not  been  rigorous  in  punish- 
ing them,  even  when  fomid  with  arms  in  their  hands,  where  there  has 
been  no  deseriion  and  no  proclamation  of  recall  The  right,  how- 
ever, to  withdraw  from  their  natural  allegiance,  is  universally  denied 
by  the  common  law. 

It  is  true  that,  without  any  act  of  her  own,  Mrs.  Shanks  found  her- 
self equally  amenable  to  both  governments  under  the  application  of 
this  common  law  principle.  But  from  this  only  one  consequence  fol- 
lowed, which  is,  that,  so  far  as  related  to  the  rights  to  be  claimed  or 
acquired,  or  duties  to  be  imposed  under  the  laws  of  either  govern- 
ment, she  was  liable  to  become  the  victim  of  the  will  or  injustice  of 
either. 

If  we  were  called  upon  to  settle  the  claims  of  the  two  goveriiments 
to  her  allegiance,  upon  the  general  principles  applicable  to  allegiance 
even  as  recognized  by  the  contending  governments,  we  should  be 
obliged  to  decide  that  the  superior  claim  was  in  South  Carolina. 
For,  although  before  the  Revolution  a  subordinate  State,  yet 
[  •  260  ]  it  possessed  every  *  attribute  of  a  distinct  State ;  and  upon 
principles  of  national  law,  the  members  of  a  State  or  politi- 
cal entity  continue  members  of  the  State,  notwithstanding  a  change 
of  government.     The  relations  between  the  body   politic  and  its 
members  continue  the  same.     The  individual  member  and  the  na- 
tional family  remain  the  same,  and  every  member  which  made  up  the 
body,  continues  in  the  eye  of  other  nations  in  his  original  relation  to 
that  body.     Thus  we  see  that  the  American  government  is  at  this 
day  claiming  indenmity  of  France  for  the  acts  of  those  who  had  ex- 
pelled the  reigning  family  from  the  throne,  and  occupied  their  place. 
But  it  is  obvious  that,  although  the  common  law  be  the  law  t.^ 
South  Carolina,  and  its  principles  are  hostile  to  the  right  of  putting 
off  our  national  allegiance,  the  constitution  and  legislative  acts  of 
South  Carolina,  when  asserting  her  independence,  must  be  looked 
into  to  determine  whether  she  may  not  then  have  modified  the  rigor 
of  the  common  law,  and  substituted  principles  of  greater  liberality. 
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South  Carolina  became  virtnally  independent  on  the  4th  of  June, 
1775.  The  association  adopted  by  her  provincial  congress  on  that 
day,  constituted  her  in  effect  an  independent  body  politic ;  and  if  in 
international  affairs,  the  fact  of  exercising  power  be  the  evidence  of 
legally  possessing  it,  there  was  no  want  of  facts  to  support  the  infer- 
ence there ;  for  officers  were  deposed,  and  at  one  time  the  most  influ- 
ential men  in  the  State  were  banished  under  the  powers  assumed  and 
exercised  under  that  association.  It  required  the  indiscriminate  sub- 
scription and  acquiescence  of  all  the  inhabitants  of  the  province, 
under  pcdn  of  banishment 

Neither  of  the  constitutions  adopted  in  1776  or  1778,  contains  any 
definition  of  allegiance,  or  designation  of  the  individuals  who  were 
held  bound  in  allegiance  to  the  State ;  but  the  legislative  acts  passed 
under  those  constitutions,  will  sufficiently  show  the  received  opinion 
on  which  the  government  acted  in  its  legislation  upon  this  subject. 

Neither  the  ordinance  for  establishing  an  oath  of  abjuration  and 
allegiance,  passed  February  13, 1777,  nor  the  act  of  March  28, 1778, 
entitled  ^  an  act  to  oblige  every  firee  male  inhabitant  of  this 
State,  above  a  certain  age,  to  give  •  assurance  of  fidelity  [  *  261  ] 
and  allegiance  to  the  same,"  holds  out  any  idea  of  the  right 
of  election.  The  first  requires  the  oath  to  be  taken  by  any  one  to 
whom  it  is  tendered,  and  the  last  requires  it  to  be  taken  by  every 
male  inhabitant  above  sixteen,  under  the  pain  of  perpetual  banish- 
ment. 

The  preamble  to  the  latter  act,  indeed,  admits  that  protection  and 
allegiance  are  reciprocal ;  but  the  whole  course  of  its  legislation  shows 
that  the  legislature  understands  the  right  of  election  to  belong  to  the 
State  alone,  and  an  election  to  withdraw  allegiance  firom  the  State 
as  a  crime  in  the  individual  The  eleventh,  or  penal  clause,  is  very 
explicit  on  this  subject  It  runs  thus :  '^  That  if  any  person  refusing 
or  neglecting  to  take  the  oath  prescribed  by  this  act,  and  withdraw- 
ing firom  this  State,  shall  return  to  the  same,  then  he  shall  be  adjudged 
guilty  of  treason  against  this  State,  and  shall,  upon  conviction  thereof, 
suffer  death  as  a  traitor." 

Now,  therefore,  where  there  is  no  allegiance,  there  can  be  no  trea- 
son. 

Since,  then,  the  common  law  of  England  was  the  law  of  allegiance 
and  of  descents  in  South  Carolina,  when  this  descent  was  cast  upon 
the  mother,  and  since  remained  unaltered  by  any  positive  act  of 
legislation  of  the  only  power  then  possessing  the  right  to  legislate  on 
the  subject,  it  follows  that  the  representatives  of  Mrs.  Shanks  can 
derive  no  benefit  firom  her  election,  unless  the  right  to  elect  is  inherent 
VOL.  VIII.  35 
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and  unalienable  in  its  nature,  and  remains  above  the  legislative  oon** 
trol  of  society,  notwithstanding  the  social  compact. 

All  this  doctrine  I  deny.  I  have  already  observed  that  govern- 
ments cannot  be  too  liberal  in  extending  the  right  to  individuals ;  but 
as  to  its  being  unalienable,  or  unaffected  by  the  social  compact,  I 
consider  it  to  be  no  more  so  than  the  right  to  hold,  devise,  or  inherit 
the  lands  or  acquisitions  of  an  individual  The  right  to  enjoy,  trans- 
mit, and  inherit  the  fruits  of  our  own  labor,  or  of  that  of  our  ances- 
tors, stands  on  the  same  footing  with  the  right  to  employ  our  industry 
wherever  it  can  be  best  employed ;  and  the  obligation  to  obey  the 
laws  of  the  community  on  the  subject  of  the  right  to  emi- 
[  *  262  ]  grate,  is  as  clearly  to  be  infeired  from  the  reason  and  *  nature 
of  things,  as  the  obligation  to  use  or  exercise  any  other  of 
our  rights,  powers,  or  faculties,  in  subordination  to  the  public  good. 
There  is  not  a  writer  who  treats  upon  the  subject,  who  does  not 
qualify  the  exercise  of  the  right  to  emigrate,  much  more  that  of  put- 
ting off  or  changing  our  allegiance,  with  so  many  exceptions  as  to 
time  and  drcumstances,  as  plainly  to  show  that  it  cannot  be  consid- 
ered as  an  unalienable  or  even  perfect  right.  A  state  of  war,  want 
of  inhabitants,  indispensable  talents,  transfer  of  knowledge  and  wealth 
to  a  rival,  and  various  otiier  grounds,  are  assigned  by  writers  on  pub- 
lie  law,  upon  which  a  nation  may  lawfully  and  reasonably  limit  and 
restrict  the  exercise  of  individual  volition  in  emigrating  or  putting  off 
our  allegiance.  All  this  shows  that,  whenever  an  individual  proposes 
to  remove,  a  question  of  right  or  obligation  arises  between  himself 
and  the  community,  which  must  be  decided  on  in  some  mode.  And 
what  other  mode  is  there  but  a  reference  to  the  positive  legislation  or 
received  principles  of  the  society  itself?  It  is,  therefore,  a  subject  for 
municipal  regulation ;  and  the  security  of  the  individual  lies  in  exert- 
ing his  influence  to  obtain  laws  which  will  neither  expose  the  com- 
munity unreasonably  on  the  one  hand,  nor  restrain  one  individual 
unjustiy  on  the  other. 

Nor  have  we  any  thing  to  complain  of  in  this  view  of  the  subject. 
It  is  a  popular  and  flattering  theory,  that  the  only  legitimate  origin 
of  government  is  in  compact,  and  the  exercise  of  individual  wilL 
That  this  is  not  practically  true,  is  obvious  from  history ;  for,  except- 
ing the  State  of  Massachusetts  and  the  United  States,  there  is  not, 
perhaps,  on  record,  an  instance  of  a  government  purely  originating  in 
compact.  And  even  here,  probably,  not  more  than  one  third  of  those 
subjected  to  the  government  had  a  voice  in  the  contract.  Women, 
and  children  under  an  age  arbitrarily  assumed,  are  necessarily  ex- 
cluded from  the  right  of  assent,  and  yet  arbitrarily  subjected.  If  the 
moral  government  of  our  Maker  and  our  parents  is  to  be  deduced 
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from  gratuitous  benefits  bestowed  on  us,  why  may  not  the  govern- 
ment that  has  shielded  our  infancy,  claim  from  us  a  debt  of  gratitude 
to  be  repaid  after  manhood  ?  In  the  course  of  nature,  man 
has  need  *  of  protectioiT  and  improvement  long  before  he  is  [  *  263  ] 
able  to  reciprocate  these  benefits.  These  are  purchased  by 
the  submission  and  services  of  our  parents ;  why,  then,  should  not 
those  to  whom  we  must  be  indebted  for  advantsiges  so  indispensable 
to  the  development  of  our  powers,  be  permitted,  to  a  certain  extent, 
to  bind  us  apprentice  to  the  community  from  which  they  have  been 
and  are  to  be  procured  ? 

If  it  be  answered  that  this  power  ought  not  to  be  extended  unrea- 
sonably, or  beyond  the  period  when  we  are  capable  of  acting  for 
ourselves,  the  answer  is  obvious, — by  what  rule  is  the  limit  to  be 
prescribed,  unless  t^y  positive  municipal  regulation  ? 

It  is  of  importance  here,  that  it  should  be  held  in  view  that  we  are 
considering  political,  not  moral  obligations.  The  latter  are  universal 
and  immutable,  but  the  former  must  frequently  vary  according  to 
political  circumstances.  It  is  the  doctrine  of  the  American  court,  that 
the  issue  of  the  revolutionary  war  settled  the  point  that  the  American 
States  were  free  and  independent  on  the  4th  of  July,  1776.  On  that 
day,  Mrs.  Shanks  was  found  under  allegiance  to  the  State  of  South 
Carolina,  as  a  natural*born  citizen  to  a  community,  one  of  whose 
fundamental  principles  was,  that  natural  allegiance  was  unalienable ; 
and  this  principle  was  at  no  time  relaxed  by  that  State,  by  any  express 
provision,  while  it  retained  the  undivided  control  over  the  rights  and 
liabilities  of  its  citizens. 

But  it  is  argued  that  this  lady  died  long  after  the  right  of  passing 
laws  of  naturalization  was  ceded  to  the  United  States ;  and  the  United 
States  have,  in  a  series  of  laws,  admitted  foreigners  to  the  right  of 
citizenship,  and  imposed  an  oath  which  contains  an  express  renun- 
ciation of  natural  and  every  other  kind  of  allegiance.  And  so  of 
South  Carolina ;  she  had  previously  passed  laws  to  the  same  effect. 
In  1704,  she  passed  a  law  "  for  making  aliens  free  of  this  province," 
which  remained  in  force  until  1784,  when  it  was  superseded  by  the  act 
of  the  26th  of  March,  "  to  confer  the  right  of  citizenship  on  aliens ; " 
to  which  succeeded  that  of  the  22d  of  March,  1786,  entitled 
^  an  act  to  confer  certain  *  rights  and  privileges  on  aliens,  [  *  264  ] 
and  for  repealing  the  act  therein  mentioned." 

In  both  the  latter  acts,  the  oath  of  allegiance  is  required  to  be 
taken ;  and  that  oath,  as  prescribed  by  the  act  of  the  28th  of  March, 
1778,  contains  an  abjuration  of  allegiance  to  any  other  power,  and 
particularly  to  the  king  of  Great  Britain. 

These  legislative  acts,  it  cannot  be  denied,  do  seem  to  hold  out  the 
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doctrine  of  the  right  to  change  our  allegiance,  and  do  furnish  ground 
for  insisting,  that  it  is  absurd  in  a  goyemment  to  deny  to  its  own 
citizens  the  right  of  doing  that  which  it  encourages  to  be  done  by  the 
citizens  of  other  States. 

Most  certainly  it  is  to  be  regretted  that  congress  has  not  long  since 
passed  some  law  upon  the  subject,  containing  a  liberal  extension  of 
this  right  to  individuals,  and  prescribing  the  form  and  circumstances 
under  which  it  is  to  be  exercised,  and  by  which  the  act  of  expatriation 
shall  be  authenticated.  A  want  of  liberality  in  legislating  on  this 
subject  might  involve  the  government  in  inconsistency ;  but  the  ques- 
tion here  is,  whether,  in  absence  of  such  declaration  of  the  public  will 
or  opinion,  courts  of  justice  are  at  liberty  to  fasten  upon  the  govern- 
ment, by  inference,  a  doctrine  negatived  by  the  common  law,  and 
which  is  in  its  nature  subject  to  so  many  modifications. 

I  think  not.  Ghreat  Britain  exercises  the  same  power  either  by  the 
king's  patent  or  by  legislative  enactment;  and  permanent  laws  exist 
in  that  country  which  extend  the  rights  of  naturalization  to  men  by 
classes,  or  by  genercd  description.  Yet  this  implication  has  never 
been  fastened  upon  her ;  nor  is  the  doctrine  of  her  conmion  law  less 
sternly  adhered  to,  or  less  frequently  applied,  even  to  the  utmost  ex- 
tent of  the  punishing  power  of  her  courts  of  justice.  In  practice,  she 
moderates  its  severities ;  but  in  this,  it  is  will  and  policy  that  guides 
her,  not  any  relaxation  of  the  restriction  upon  individual  rights. 
There  is,  indeed,  one  prominent  difficulty  hanging  over  this 
argument  which  it  is  impossible  to  remove.  If  it  proves 
[  •  265  ]  •  any  thing,  it  proves  too  much ;  since  the  inference,  if  re- 
sulting at  all^  must  extend  to  put  off  one's  allegiance,  as 
well  to  adopted  citizens  as  to  natural-born  citizens,  and  to  all  times 
and  all  circumstances.  What,  then,  is  that  obligation  that  allegiance 
worth  which  may  be  changed  an  hundred  times  a  day  ?  or  by  passing 
over  from  one  army  to  another,  perhaps  in  the  day  of  battie  ?  The 
truth  is,  it  leaves  but  a  shadow  of  a  tie  to  society,  and  converts  that 
which  is  considered  as  one  of  the  most  sacred  and  solemn  obligations 
that  can  be  entered  into,  although  confirmed  by  the  sanctity  of  an 
oath,  into  nothing  but  an  illusory  ground  of  confidence  between  indi- 
viduals and  their  governments. 

The  idea  brings  man  back  to  a  state  of  nature ;  at  liberty  to  herd 
with  whom  he  pleases,  and  connected  with  society  only  by  the 
caprice  of  the  moment 

Upon  the  whole,  I  am  of  opinion  that  Mrs.  Shanks  continued,  as 
she  was  born,  a  citizen  of  South  Carolina ;  and  of  course  unpro- 
tected by  the  British  treaty. 

I  have  taken  a  general  view  of  the  subject,  although  it  does  not 
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appear  precisely  whether  or  not  Mrs.  Shanks  had  attained  an  age 
sufficiently  mature  to  make  an  election  before  marriage,  or  was  ever 
discovert  during  her  life,  so  as  to  be  able  to  elect  after  marriage.  I 
have  reasoned  on  the  hypothesis  most  favorable  to  her,  admitting 
that  she  had  made  an  election  in  authentic  form.  Nor  have  I  con- 
fined myself  to  authority ;  since  I  wished,  as  far  as  I  was  instru- 
mental, to  have  this  question  settled  on  principle.  But  it  does  not 
appear  to  me  that,  in  the  case  of  IVTIlvaine  v.  Coxe,  4  C.  209,  this 
court  has  decided  against  the  right  of  election  most  expressly ;  for  if 
ever  the  exercise  of  will  or  choice  might  be  inferred  from  evidence, 
it  is  hardly  possible  for  a  stronger  case  to  be  made  out  than  that 
which  is  presented  by  the  facts  in  that  case. 

With  regard  to  state  decisions  upon  this  question,  I  would  remark, 
that  it  is  one  so  exclusively  of  state  cognizance,  that  the  courts  of 
the  respective  States  must  be  held  to  be  best  acquainted  with  their 
own  law  upon  it  Though  every  other  State  in  the  Union,  therefore, 
should  have  decided  differently  from  the  State  of  South  Carolina, 
their  decisions  could  only  determine  their  own  respective 
law  upon  this  subject,  and  *  could  not  weaken  that  of  South  [  *  266  ] 
Carolina  with  regard  to  her  own  law  of  allegiance  and 
descents.  It  does  appear  singular  that  we  are  here  called  upon  to 
overrule  a  decision  of  the  courts  of  South  Carolina,  on  a  point  on 
which  they  ought  to  be  best  informed,  and  to  decide  an  individual 
to  be  a  British  subject,  to  whose  allegiance  the  British  courts  have 
solemnly  decided  the  king  has  no  claim.  On  this  point  the  case  of 
Ludlow,  in  Thomas  v.  Acklam,  2  B.  &  C.  779,  is  the  case  of  Mrs. 
Shanks ;  it  is  impossible  to  distinguish  them.  The  State  of  South 
Ceurolina  acknowledges  her  right  to  all  the  benefits  of  allegiance ;  the 
king  of  Great  Britain  disavows  all  claim  to  her  allegiance ;  and  yet 
we  are  called  upon  to  declare  her  a  British  subject 

I  have  not  had  opportunity  for  examining  the  decisions  of  all  the 
States  upon  this  subject,  but  I  doubt  not  they  will  generally  be  found 
to  concur  in  principle  with  the  court  of  South  Carolina,  except  so 
far  as  they  depend  upon  local  law.  This  is  certainly  the  case  in 
Massachusetts.  The  decision  in  the  case  of  Palmer  v.  Downer, 
2  Mass.  179,  note,  does,  it  is  true,  admit  the  right  of  the  election ; 
but  besides  that  that  case  is  very  imperfectly,  and  I  may  add  unauthen- 
tically  reported,  it  is  most  certainly  overruled  in  the  subsequent  case 
of  Martin  v.  Woods,  9  Mass.  377. 

Before  I  quit  the  cause,  it  may  be  proper  to  notice  a  passage  in  a 
book  recently  published  in  this  country,  and  which  has  been  pur- 
chased and  distributed  under  an  act  of  congress ;  I  mean  Gordon's 
Digest     There  is  no  knowing  what  degree  of  authority  it  may  be 

35» 
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supposed  to  acquire  by  this  act  of  patronage ;  but  if  there  is  any 
weight  in  the  argument  in  favor  of  expatriation  drawn  from  the  acte 
of  congress  on  this  subject,  I  presume  the  argument  will  at  some 
future  time  be  applied  to  the  doctrines  contained  in  this  book.  K  so, 
it  was  rather  an  unhappy  measure  to  patronize  it ;  since  we  find  in 
it  a  multitude  of  nisi  prius  decisions,  obiter  dicta^  and  certainly  some 
striking  misapprehensions,  ranged  on  the  same  shelf  with  acts  of 
congress.  On  the  particular  subject  now  under  consideration,  art. 
1649,  we  find  the  following  sentence :  "  Citizens  of  the  United  States 

have  a  right  to  expatriate  themselves  in  time  of  war  as  well 
[  •  267  ]  as  in  •time  of  peace,  until  restrained  by  congress ; "  and  for 

this  doctrine  the  author  quotes  Talbot  v.  Janson,  3  D.  133, 
and  the  case  of  The  Santissima  Trinidada,  7  W.  348 ;  in  both  which 
cases  the  author  has  obviously  mistaken  the  argument  of  counsel  for 
the  opinion  of  the  court ;  for  the  court  in  both  cases  expressly  waive 
expressing  an  opinion,  as  not  called  for  by  the  case,  since,  if  conceded, 
the  facts  were  not  sufficient  to  sustain  the  defence. 

The  author  also  quotes  a  case  from  1  Peters,  161,  which  directly 
negatives  the  doctrine,  and  a  case  from  4  Hall's  Law  Journal,  462, 
which  must  have  been  quoted  to  sustain  the  opposite  doctrine.  It  is 
the  case  of  The  United  States  v.  Williams,  in  which  the  chief  jus- 
tice of  the  United  States  presided,  and  in  which  the  right  of  election 
is  expressly  negatived,  and  the  individual  who  pleaded  expatriation 
is  convicted  and  punished. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  supreme  court  of  appeals  in  law  and  equity  in  and  for  the 
State  of  South  Carolina,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  considered  and  declared  by  this  court  that  Ann 
Shanks,  the  mother  of  the  original  defendants,  was  at  the  time  of 
her  death  a  British  subject,  within  the  true  intent  and  meaning  of 
the  ninth  article  of  the  treaty  of  amity,  commerce,  and  navigation, 
made  between  his  Britannic  majesty  and  the  United  States  of 
America,  on  the  19th  of  November,  1794,  and  that  the  said  original 
defendants,  as  her  heirs  and  British  subjects,  are  capable  to  take,  and 
did  take  by  descent  from  her  the  moiely  of  the  land  in  the  proceed- 
ings mentioned,  and  are  entitled  to  the  proceeds  of  the  sale  thereof, 
now  in  the  registry  of  the  circuit  court  of  equity,  as  in  the  said  pro- 
ceedings mentioned.  It  is  therefore  considered  and  adjudged  by  this 
court,  that  there  is  error  in  the  decree  of  the  said  court  of  appeals 
in  equity,  of  the  State  of  South  Carolina,  in  affirming  the  decree  of 
the  circuit  court,  in  .said  proceedings  mentioned,  whereby  it  was 
ordered  and  decreed,  that  the  money  arising  from  the  sale  of  the 
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land  in  question,  theretofore  reserved  *  subject  to  the  order  [  *  268  ] 
of  the  court,  be  paid  over  to  the  petitioners,  as  the  only 
heirs  who  are  capable  of  taking  the  same.  And  it  is  further  ordered 
and  adjudged  by  this  court,  that  for  this  cause  the  decree  of  the  circuit 
court  aforesaid,  and  of  the  court  of  appeals  aforesaid  be  and  each  of 
them  is  herebyreversed«  And  it  is  further  ordered  and  adjudged  by  this 
court,  that  the  cause  be  remanded  to  the  said  court  of  appeals,  with 
directions  that  a  decree  be  entered  therein,  that  the  said  moiety 
of  the  said  proceeds  of  the  said  sale  be  paid  over  to  the  original 
defendants,  (the  present  plaintiffs  in  error,)  as  their  right,  and  that 
such  further  proceedings  be  had  therein  as  to  justice  and  equity  may 
in  the  premises  appertain. 

8  P.  99 ;  14  P.  614 ;  19  H.  898;  20  H.  8. 


James  D.  Wolf  v.  George  F.  Usher. 

8  P.  269. 

In  this  case,  on  opening  the  record,  it  appeared  to  contain  a  cer- 
tificate that  the  judges  of  the  circuit  court  for  Rhode  Island  district 
had  differed  in  opinion,  but  the  point  on  which  they  differed  was  not 
stated.  The  case  was  remanded  with  directions  to  proceed  according 
to  law. 

CozCy  tot  the  plaintiffi 

Whipple^  contr^ 

William  ATClunt,  Plaintiff  in  Error,  v.  Wtllis  Silliman,  Defend- 
ant in  Error. 

3  p.  270. 

Under  the  34th  section  of  the  Jndidarj  Act,  (1  Stats,  at  Large,  92,)  the  acts  of  limitations 
of  the  several  States,  where  no  special  provision  has  been  made  by  congress,  form  rules 
of  decisions  in  the  courts  of  the  United  States,  and  the  same  effect  is  given  to  them  as  is 
given  to  them  in  the  state  courts. 

A  state  statute  of  limitations  barring  "all  actions  on  the  case,"  bars  an  action  on  the  case 
against  an  officer  of  the  United  States  for  non-feasance  in  office. 

The  case  is  stated  in  the  opinion  of  the  court 

Doddridge^  for  the  plaintiff. 

Berrien^  (attorney-general,)  contra. 

•  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  •276  J 

This  suit  was  brought  by  the  plaintiff  against  the  defend- 
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ant,  as  register  of  the  United  States  land-office  at  Zanesville,  in  the  dis- 
trict of  Ohio.  The  declaration  charges  that,  on  the  2d  of  Augast,  in  the 
year  1810,  the  plaintiff  produced  to  the  defendant,  in  his  office  of  regis- 
ter, the  receipts  of  the  receiver  of  public  moneys  at  that  office,  as  fol- 
lows, namely :  one  number  three  thousand  two  hundred  and  fifty-five, 
and  another  number  three  thousand  two  hundred  and  fifty-six,  amount- 
ing together  to  the  sum  of  one  hundred  and  ninety  dollars  eighty-nine 
cents,  of  moneys  paid  by  the  plaintiff  to  the  receiver  for  the  purchase 
.  of  public  lands  in  the  said  district,  being  the  one  twentieth  part  of 
the  purchase-money  for  section  number  six,  in  township  number 
twelve,  and  range  number  thirteen,  and  firaction  number  five,  in  the 
same  township  and  range  adjoining  the  said  section,  and  for  section 
number  twelve,  and  firaction  number  one,  adjoining  in  township  num- 
ber thirteen,  and  range  number  fourteen  of  public  lands  within  that 
district ;  and  that  the  plaintiff  then  and  there  applied  to  the  defend- 
ant for  the  purchase  of  the  said  lands,  that  is,  each  of  the  said  sec- 
tions with  the  firactions  attached  according  to  law,  and 
[  *276  ]  requested  that  his  application*  should  be  entered  on  the 
books  of  the  defendant's  office ;  upon  which  application, 
the  defendant  informed  the  plaintiff  that  the  said  lands  had  been 
sold  at  Marietta,  before  the  establishment  of  the  land-office  at  Zanes- 
ville ;  and  if  not  so  sold  there,  that  they  had  not  been  offered  at 
public  sale  at  Zanesville ;  whereupon  the  plaintiff  insisted  on  his 
applications,  and  requested  to  have  them  entered,  according  to  the 
provisions  of  the  tenth  section  of  the  act  of  congress,  approved  the 
18th  of  May,  1796,^  entitled  "  an  act  providing  for  the  sale  of  the  lands 
of  the  United  States,  in  the  territory  northwest  of  the  Biver  Ohio,  and 
above  the  mouth  of  Kentucky  River."  The  declaration  then  charges, 
that  the  register  refused  to  enter  the  application,  although  the  lands 
had  never  been  legally  applied  for  nor  spld,  and  were  then  liable  to 
be  applied  for  and  sold.  The  damages  are  laid  at  fifty  thousand 
dollars. 

To  this  declaration  the  defendant  pleaded  not  guilty,  whereupon 
issue  is  joined,  and  not  guilty  within  six  years  before  the  commence- 
ment of  the  suit.  To  the  latter  plea  there  is  a  general  demurrer,  and 
joinder  in  demurrer.  The  circuit  court  of  the  United  States  for  the 
district  of  Ohio,  overruled  this  demurrer,  and  sustained  the  plea  of 
the  statute  of  limitations,  and  this  writ  of  error  is  brought  to  reverse 
that  decision. 

For  the  plaintiff  in  error,  it  is  contended 

1.  That  the  statute  of  limitations  does  not  apply  to  an  action 

1 1  Stats,  at  Lai^e,  468.    (iuuxre,    8th  section. 
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upon  the  case  brought  for  an  act  of  non-feasance  or  mal-feasance 
in  office. 

2.  That  no  statute  of  limitations  of  the  State  of  Ohio,  then  in 
force,  is  pleadable  to  an  action  upon  the  case  brought  by  a  citizen  of 
one  State  against  a  citizen  of  another,  in  the  circuit  court  of  the 
United  States,  for  mal-feasance  or  non-feasance  in  office,  in  a  minis- 
terial officer  of  the  general  government,  and  especially  where  the 
plaintiff's  rights  accrued  to  him  under  a  law  of  congress. 

The  decision  in  this  cause  depends  upon  the  construction  of  the 
statute  of  Ohio,  which  prescribes  the  time  within  which 
certain  actions  must  be  brought.     It  is  a  well-settled  *  [  *  277  ] 
principle,  that  a  statute  of  limitations  is  the  law  of  the 
forum,  and  operates  upon  all  who  submit  themselves  to  its  juris- 
diction. 

In  the  thirty-fourth  section  of  the  judiciary  act  of  1789,  it  is  pro- 
vided, "  that  the  laws  of  the  several  States,  except  where  the  consti- 
tution, treaties,  or  statutes  of  the  United  States  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law,  in  the  courts  of  the  United  States,  in  cases  where  they 
apply." 

Under  this  statute,  the  acts  of  limitations  of  the  several  States, 
where  no  special  provision  has  been  made  by  congress,  form  a  rule 
of  decision  in  the  courts  of  the  United  States,  and  the  same  effect  is 
given  to  them  as  is  given  in  the  state  courts.  The  act  in  question 
provides,  ^'  that  all  actions  hereinafter  mentioned,  shall  be  sued  or 
brought  within  the  time  hereinafter  limited ;  all  actions  of  trespass, 
for  assault,  menace,  battery,  and  wounding,  actions  of  slander  for 
words  spoken  or  libel,  and  for  false  imprisonment,  within  one  year 
next  after  the  cause  of  such  actions  or  suits ;  and  all  actions  of  book 
accounts,  or  for  forcible  entry  and  detainer,  or  forcible  detainer,  within 
four  years  after  the  cause  of  such  action  or  suits,  and  all  actions  of 
trespass  upon  real  property,  trespass,  detinue,  trover,  and  conversion, 
and  replevin,  all  actions  upon  the  case,  and  of  debt  for  rent,  shall  be 
su^d  or  brought  within  six  years  next  after  the  cause  of  such  actions 
or  suits." 

It  is  contended  that  this  statute  cannot  be  so  construed  as  to  inter- 
pose a  bar  to  any  remedy  sought  against  an  officer  of  the  United 
States  for  a  failure  in  the  performance  of  his  duty ;  that  such  a  case 
could  not  have  been  contemplated  by  the  legislature ;  that  the  lan- 
guage of  the  statute  does  not  necessarily  embrace  it,  and  conse- 
quently, Ibe  statute  can  only  apply  in  cases  of  non-feasance  or 
mal-feasance  in  office,  to  persons  who  act  under  the  authority  of  the 
State,  and  are  amenable  to  it» 
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It  is  not  probable  that  the  legislature  of  Ohio,  in  the  passage  of 
iliis  statute,  had  any  reference  to  the  misconduct  of  an  officer  of  Mie 
United  States.  Nor  does  it  seem  to  have  been  their  inten* 
[  *  278  ]  tion  to  restrict  the  provision  of  the  statute  *  to  any  particu- 
lar causes  for  which  the  action  on  the  case  will  he.  In  the 
actions  of  trespass,  debt,  and  covenant  specified,  the  particular  causes 
of  action  barred  by  the  statute  are  stated;  but  this  is  not  done  in  the 
action  on  the  case,  nor  is  it  done  in  the  action  of  detinue,  trover,  and 
conversion,  and  replevin. 

Where  the  statute  is  not  restricteid  to  particular  causes  of  action, 
but  provides  that  the  action,  by  its  technical  denomination,  shall  be 
barred,  if  not  brought  within  a  limited  time,  every  cause  for  which 
the  action  may  be  prosecuted  is  within  the  statute. 

If  the  statute  required  the  action  of  debt  for  rent  to  be  brought 
within  six  years  from  the  time  the  cause  of  action  arose,  the  bar 
could  extend  to  no  other  action  of  debt.  But,  if  the  statute  pro* 
vided  that  all  actions  of  debt  should  be  prosecuted  within  six  years, 
then  it  would  operate  against  the  action  for  whatever  cause  it  was 
brought. 

The  action  on  the  case  must  be  brought  within  six  years  from  the 
time  the  cause  of  action  arose,  and  it  is  immaterial  what  that  cause 
may  be ;  the  statute  bars  the  remedy  by  this  form  of  action,  if  it  be 
not  prosecuted  within  the  time. 

In  giving  a  construction  to  this  statute,  where  the  action  is  barred 
by  its  denomination,  the  court  cannot  look  into  the  cause  of  action* 
They  may  do  this  in  those  cases  wh^re  actions  are  barred  when 
brought  for  causes  specified  in  the  statute,  for  the  statute  only 
operates  against  such  actions  when  prosecuted  on  the  grounds 
stated. 

By  bringing  his  action  on  the  case,  the  plaintiff  has  selected  the 
appropriate  remedy  for  the  injury  complained  of.  This  remedy  the 
statute  bars.  Can  the  court  then,  by  referring  to  the  ground  of  the 
action,  take  the  case  out  of  the  statute. 

The  demurrer  admits  the  plea  of  the  statute,  and  as  it  declares,  in 
express  terms,  that  the  action  is  barred,  the  court  can  give  no  other 
effect  to  it  by  construction. 

Of  late  years,  the  courts  in  England,  and  in  this  country,  have 
considered  statutes  of  lixnitations  more  favorably  than  formerly. 
They  rest  upon  sound  policy,  and  tend  to  tiie  peace  and  wel- 
[  *  279  ]  fare  of  society.  The  courts  do  not  now,  unless  *  compelled 
by  the  force  of  former  decisions,  give  a  strained  construe* 
tion  to  evade  the  effect  of  those  statutes.  By  requiring  those  who 
complain  of  injuries  to  seek  redress  by  action  at  law,  within  a  reason- 
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able  time,  a  salutary  vigilance  is  imposed,  and  an  end  is  put  to 
litigation. 

The  judgment  in  this  case  must  be  afBrmed. 

9  H.  407;  2B.  699;  1  WaL  176;  6  Wal.  682. 


James  Jackson,  on  the  demise  of  Harman  V.  Hart,  Plaintiff  in  Error 

V.  Elias  Lamphire,  Defendant  in  Error. 

3  P.  280. 

Under  the  25th  section  of  the  Jadiciary  Act,  (1  Stats,  at  Large,  85,)  this  conrt  cannot  declare 
an  act  of  a  state  legislature  void  becaose  it  conflicts  with  the  constitation  of  the  State. 

▲  patent  of  land  from  a  State  does  not  amonnt  to  a  oontract  that  the  patentee  and  his  assigns 
diall  enjoy  the  land  free  from  all  legislatire  regulations  in  violation  of  the  constitution  of 
the  State,  but  onlj  that  the  State  will  not  impair  the  force  of  the  grant;  and  a  law 
erecting  a  commission  to  try  conflicting  titles  held  under  the  patentee,  though  repugnant 
to  the  state  constitution,  does  not  impair  the  obligation  of  a  contract 

Error  to  the  court  for  the  trial  of  impeachments  and  correction  of 
errors  in  the  State  of  New  York,  in  an  action  of  ejectment.  The 
case  is  stated  in  the  opinion  of  the  court. 

Storrs^  for  the  plaintiff 

Hoffman^  contra. 

[  •  287  ]      •  Baldwin,  J.,  delivered  the  opinion  of  the  court 

Both  parties  claim  the  premises  in  question,  under  John^ 
Cornelius,  to  whom  the  State  of  New  York  granted  them  by  patent, 
dated  the  7th  of  July,  1790,  in  consideration  of  his  military  services 
in  the  revolutionary  war. 

Six  years  before  the  date  of  the  patent,  and  while  the  titie  of 
Cornelius  was  imperfect,  he  conveyed  the  premises  to  Henry  Hart| 
the  father  of  the  plaintiff's  lessor,  by  deed  dated  January  the  17th, 
1784,  proved  and  deposited  in  the  office  of  the  clerk  of  the  county  of 
Albany,  according  to  law,  on  the  25th  of  April,  1795. 

*  Henry  Hart  died  in  1788,  leaving  the  plaintiff,  his  only  [  *  288  ] 
diild,  and  heir  at  law,  who  was  bom  the  2l8t  of  Septem- 
ber, 1784,  removed  to  Canada  in  1791,  and  remained  there  till  1807 
or  1808,  when  he  returned  to  Albany,  where  he  resided  till  the  com- 
mencement of  this  suit  of  May  term,  1825:  he  claims  as  heir  at  law 
to  his  father. 

On  the  23d  of  June,  1784,  John  ComeliiiB  conveyed  the  same 
premises  to  Samuel  Broom  by  deed,  duly  proved  and  deposited  as 
aforesaid  on  the  8d  of  April,  1795.  The  titie  of  Broom,  by  sundry 
mesne  conveyances,  became  veeted  in  William  J.  Vredenbuq;h«  .wfap 


420         SUPREME   COURT  OF  THE  UNITED   STATES. 

Jackson  v.  Larophire.    S  P. 

conveyed  to  the  defendant  The  premises  were  vacant  till  1808, 
when  possession  was  taken  under  Vredenburgh,  who  then  held  the 
title  of  Broom. 

The  defendant  did  not  question  the  original  validity  of  the  deed  to 
Henry  Hart,  but  rested  his  defence  on  an  act  of  assembly  of  the 
State  of  New  York,  passed  the  24th  of  March,  1797,  to  settle  disputes 
concerning  titles  to  lands  in  the  county  of  Onondaga,  the  provisions 
of  which  are  set  forth  in  the  case. 

The  defendant  offered  in  evidence  an  award  made  by  two  of  the 
commissioners  appointed  by  this  act,  awarding  the  land  in  con- 
troversy to  William  J.  Vredenburgh  and  John  Patterson  (to  whom 
Broom  had  conveyed);  the  award  was  dated  December  17,  1799, 
and  no  dissent  was  entered  by  the  plaintiff.  The  court  admitted  the 
award  to  be  read  in  evidence ;  and  gave  in  charge  to  the  jury,  that  it 
was  competent  and  conclusive  to  defeat  the  title  of  the  plaintiff 
Judgment  was  rendered  for  the  defendant  in  the  supreme  court,  and 
afiirmed  in  the  court  of  errors ;  and  the  case  comes  before  us  by  writ 
of  error,  under  the  26th  section  of  the  Judiciary  Act. 

The  plaintiff  contends,  that  the  act  of  the  24th  of  March,  1797,  and 
all  proceedings  under  it,  are  void ;  being  a  violation  both  of  that  part 
of  the  constitution  of  the  United  States  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts,  and  of  the 
constitution  of  the  State  of  New  York,  which  declares  that  the  legis- 
lature shall  at  no  time  institute  any  new  court  but  such  as  shall  pro<^ 
ceed  according  to  the  course  of  the  common  law ;  and  that 
[  •  289  ]  trial  by  •jury  in  all  cases  in  which  it  hath  heretofore  been 
used,  shall  be  established,  and  remain  inviolate  forever. 

This  court  has  no  authority,  on  a  writ  of  error  from  a  state  court, 
to  declare  a  state  law  void  on  account  of  its  collision  with  a  state 
constitution ;  it  not  being  a  case  embraced  in  the.  Judiciary  Act,  which 
alone  gives  power  to  issue  a  writ  of  error  in  this  case ;  and  will  there- 
fore  refrain  from  expressing  any  opinion  on  the  points  made  by  the 
plaintiff's  counsel,  in  relation  to  the  constitution  of  New  York. 

The  plaintiff  insists,  that  the  patent  to  John  Cornelius  creates  a 
contract  with  the  grantee,  his  heirs  and  assigns,  that  they  should 
enjoy  the  land  therein  granted,  fr^e  from  any  legislative  regulations 
to  be  made  in  violation  of  the  constitution  of  the  State ;  that  the  act 
in  question  does  violate  some  of  its  provisions ;  and  therefore  impairs 
the  obligation  of  a  contract. 

The  court  are  not  inclined  to  adopt  this  reasoning,  or  to  consider 
this  as  a  case  coming  fairly  v^dthin  the  clause  of  the  constitution  of 
the  United  States  relied  on  by  the  plaintiff.  The  only  contract  made 
by  the  State  is  a  grant  to  John  Cornelius,  his  heirs  and  assigns,  of 
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the  land  in  question :  the  patent  contains  no  covenant  to  do  or  not  to 
do  any  further  act  in  relation  to  the  land  ;  and  we  do  not,  in  this  case, 
feel  at  liberty  to  create  one  by  implication.  The  State  has  not  by 
this  act  impaired  the  force  of  the  grant ;  it  does  not  profess  or  attempt 
to  take  the  land  from  the  assigns  of  Cornelius,  and  give  it  to  one  not 
claiming  under  him ;  neither  does  the  award  produce  that  effect ;  the 
grant  remains  in  full  force,  the  property  conveyed  is  held  by  his 
grantee,  and  the  State  asserts  no  claims  to  it.  The  question  between 
the  parties  is,  which  of  the  deeds  from  Cornelius  carries  the  title. 
Presuming  that  the  laws  of  New  York  authorized  a  soldier  to  convey 
his  bounty  land  before  receiving  a  patent,  and  that  at  the  date  of  the 
deeds  there  was  no  law  compelling  the  grantees  to  record  them,  they 
would  take  priority  from  their  date.  This  is  the  legal  result  of  the 
deeds,  but  there  is  no  contract  on  the  part  of  the  State,  that  the 
priority  of  title  shall  depend  solely  on  the  principles  of  the  common 
law,  or  that  the  State  shall  pass  no  law  imposing  on  a 
grantee  the  *  performance  of  acts  which  were  not  necessary  [  *  290  ] 
to  the  legal  operation  of  his  deed  at  the  time  it  was 
delivered.  It  is  within  the  undoubted  power  of  state  legislatures  to 
pass  recording  acts,  by  which  the  elder  grantee  shall  be  postponed  to 
a  younger,  if  the  prior  deed  is  not  recorded  within  the  limited  time ; 
and  the  power  is  the  same  whether  the  deed  is  dated  before  or  after 
the  passage  of  the  recording  act.  Though  the  effect  of  such  a  law 
IS  to  render  the  prior  deed  fraudulent  and  void  against  a  subsequent 
purchaser,  it  is  not  a  law  impairing  the  obligation  of  contracts ;  such 
too  is  the  power  to  pass  acts  of  limitations,  and  their  effect.  Reasons 
of  sound  policy  have  led  to  the  general  adoption  of  laws  of  both 
descriptions,  and  their  validity  cannot  be  questioned.  The  time  and 
manner  of  their  operatio/i,  the  exceptions  to  them,  and  the  acts  from 
which  the  time  limited  shall  begin  to  run,  will  generally  depend  on 
the  sound  discretion  of  the  legislature,  according  to  the  nature  of  the 
titles,  the  situation  of  the  country,  and  the  emergency  which  leads  to 
their  enactment.  Cases  may  occur  where  the  provisions  of  a  law  on 
those  subjects  may  be  so  unreasonable  as  to  amount  to  a  denial  of  a 
right,  and  call  for  the  interposition  of  the  court ;  but  the  present  is  not 
one. 

The  State  of  New  York,  in  1794,  had  felt  the  necessity  of  legislat- 
ing on  these  military  lands.  The  preamble  to  the  recording  act  of 
January,  1794,  shows  very  strongly  the  policy  of  compelling  the  deeds 
for  these  lands  to  be  recorded ;  and  the  known  condition  of  that  part 
of  the  State,  covered  by  military  grants,  presented  equally  cogent 
reasons,  in  our  opinion,  for  the  passage  of  the  act  in  question. 

As  this  court  is  confined  to  the  consideration  of  only  one  question 
VOL.  VIII.  36 
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growing  out  of  this  law,  we  do  not  think  it  necessary  to  examine  its 
provisions  in  detail ;  it  is  sufficient  to  say,  that  we  can  see  nothing  in 
them  inconsistent  with  the  constitution  of  the  United  States,  or  the 
principles  of  sound  legislation.  Whether  it  is  considered  as  an  act 
of  limitations,  or  one  in  the  nature  of  a  recording  act,  or  as  a  law  sui 
generis^  called  for  by  the  peculiar  situation  of  that  part  of  the  State 

on  which  it  operates,  we  are  unanimously  of  opinion  that 
[  *  291  ]  it  is  not  a  law  which  impairs  the  obligation  *of  a  contract; 

and  that  in  receiving  the  award  in  evidence,  and  declaring 
it  to  be  CQmpetent  and  conclusive  on  the  right  of  the  plaintiff,  there 
was  no  error  in  the  judgment  of  the  court  below.  The  judgment  is 
therefore  affirmed. 

11  P.  420;  12  P.  410;  14  P.  540,  614;  SH.  608;  6  H.301,  507;  7  H.  776;  10  H.  511. 

20H.84. 


Samuel  D.  Harris,  Plaintiff  in  Error,  v.  James  Dennis. 

8  P.  392. 

Under  the  62d  section  of  the  Collection  Act  of  March  2, 1799,  (I  State,  at  Lai^  673,)  the 
United  States  have  no  lien  for  duties. 

But  goods  imported  from  a  foreign  country  and  not  entered,  are  in  the  cnstodj  of  the  lawi 
of  the  United  States,  and  cannot  be  attached  npon  State  process. 

If  it  appear  from  the  record  that  an  act  of  congress  must  have  been  construed  by  the  highest 
eourt  of  a  State,  and  the  decision  was  against  the  plaintiff  in  error,  this  court  has  juris- 
diction under  the  25rh  section  of  the  Judiciary  Act,  (I  Stats,  at  Large,  85.) 

The  case  is  stated  in  the  opinion  of  the  court. 

Dwdap  and  Berrien^  (attorney-general,)  for  the  plaintifL 

Webster^  contra. 

[  *  299  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  judgment  of  the  supreme 
judicial  court  of  the  State  of  Massachusetts. 

The  original  action  was  trover,  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  for  twenty-three  cases  of  silk,  which  had 
been  attached  by  Dennie,  as  deputy  sheriff  of  the  county  of  Suffolk, 
and  afterwards  attached  by  Harris,  as  marshal  of  the  district  of 
Massachusetts.  The  cause  was  tried  upon  the  general  issue,  and  a 
special  verdict  found,  upon  which  the  state  court  rendered  judgment 
in  favor  of  the  original  plaintiff. 

The  special  verdict  was  as  follows.     The  jury  find  that 

[  •  300  ]  *  the  merchandise  described  in  the  declaration  was  brought 

in  a  vessel  of  the  United  States  into  the  port  of  Boston,  in 

the  collection  district  of  Boston  and  Charleston  in  MassachusettSi 
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from  a  foreign  port,  prior  to  the  commencement  of  this  action.  That 
the  said  merchandise  came  consigned  to  George  D' Wolf  and  John 
Smith,  as  was  evidenced  by  the  manifest  of  the  cargo  of  the  said 
vessel  at  the  time  of  the  importation.  That  soon  affcer  the  arrival  of 
the  said  vessel  with  the  merchandise  on  board,  as  aforesaid,  the 
collector  of  the  said  port  caused  an  inspector  of  the  custom-house  to 
be  placed  on  board  thereof,  in  conformity  with  the  requirements  of 
law  in  such  cases.  That  soon  after  the  arrival  of  the  said  vessel,  and 
prior  to  the  entry  of  the  said  merchandise  with  the  collector,  and 
prior  to  the  payment  or  any  security  for  the  payment  of  the  duties 
thereupon,  the  same  were  attached  in  due  form  of  law  as  the  property 
of  the  said  Gteorge  D' Wolf  and  John  Smith,  by  virtue  of  several  writs 
of  attachment  issued  from  the  court  of  common  pleas  for  the  said 
county  of  Suffolk,  in  favor  of  Andrew  Blanchard  and  others ;  the 
said  attachment  having  been  made  by  the  plaintiff  in  his  capacity  of 
a  deputy  of  the  sheriff  of  the  aforesaid  county  of  Suffolk,  prior  to  the 
inspector's  being  put  on  board,  as  aforesaid.  That  at  the  time  of  the 
said  attachment,  the  said  sheriff  offered  to  give  to  said  collector 
security  for  the  payment  of  the  duties  upon  the  said  merchandise, 
which  the  said  collector  declined  to  accept.  That  about  seventeen 
days  subsequently  to  the  time  of  the  attachment,  the  said  merchan- 
dise being  in  the  custom-house  stores,  under  the  following  agreement, 
namely :  "  District  of  Boston  and  Charleston,  port  of  Boston,  August 
29,  1826.  I  certify  that  there  has  been  received  in  store,  from  on 
board  the  brig  Rob  Roy,  whereof  ■  ■  ■      is  master,  from  Canton, 

the  following  merchandise,  namely,  twenty-three  cases  of  silk,  A.  O. 
1  to  23,  lodged  by  D.  Rhodes,  Jr.  inspector,  and  under  whose  care 
the  vessel  was  unladen.  (Signed)  B.  H.  Scott,  public  storekeeper. 
I  hold  the  above  twenty-three  cases  of  silks  subject  to  order  of  James 
Dennie,  deputy  sheriff  (Signed)  B.  H.  Scott"  The  defendant 
(Harris)  being  marshal,  &c.,  attached  the  said  merchandise, 
and  took  the  same,  by  virtue  of  several  writs  to  *  him  [  *  301  ] 
directed,  in  favor  of  the  United  States,  against  the  said 
D'Wolf ;  which  writs  were  duly  issued  from  the  district  court  of  the 
United  States  for  the  district  of  Massachusetts ;  which  writs  were 
founded  on  bonds  for  duties  theretofore  given  by  the  said  D'Wolf 
and  Smith,  and  which  bonds  were  then  due  and  unpaid,  being  for  a 
large  sum  of  money.  That  the  said  D'Wolf  and  Smith,  at  the  time 
of  the  said  importation  of  the  merchandise  aforesaid,  were  jointly 
and  severally  indebted  to  the  United  States  on  various  other  bonds 
for  duties,  besid.es  those  on  which  the  writs  aforesaid  were  instituted, 
which  said  first-mentioned  bonds  were  also  then  due  and  unsatisfied 
and  that  the  bonds  for  duties  above  referred  to  and  upon  which  the 
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attaxihment  by  the  said  marshal  was  made,  amounted  to  a  much 
larger  sum  than  the  value  of  the  merchandise  thus  attached.  Bmt 
whether  or  not,  &c,  &c.,  in  the  common  form  of  special  verdicts. 

As  this  case  comes  from  a  state  court,  under  the  25th  section 
of  the  Judiciary  Act,  of  1789,  it  is  necessary  to  consider,  whether 
this  court  can  entertain  any  jurisdiction  thereof,  consistently  with 
the  terms  of  that  enactment.  That  section,  among  other  things, 
enacts  that  a  final  judgment  of  the  highest  state  court  may  be 
revised,  where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under,  any  State,  on  the  ground  of  their  being 
repugnant  to  the  constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity ;  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the  constitution,  or  of  a 
treaty,  or  statute  of,  or  commiBsion  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege,  or  exemption  specially 
set  up,  or  claimed  by  either  party,  under  such  clause  of  the  said  con- 
stitution, treaty,  statute,  or  commission. 

The  objection  is,  that  this  court  has  not  jurisdiction  of  this  case, 
because  it  does  not  appear  upon  the  record  that  any  question  within 
the  purview  of  the  26th  section  arose  in  the  state  court  upon  the 
decision  on  the  special  verdict.  But  it  has  been  often  decided  in 
this  court,  that  it  is  not  necessary  that  it  should  appear,  in  termsi 
upon  the  record,  that  any  such  question  was  made.  It  is 
[  *  302]  sufficient,  if  from  the  *  facts  stated  such  a  question  must 
have  arisen,  and  the  judgment  of  the  state  court  would  not 
have  been  what  it  is,  if  there  had  not  been  a  misconstruction  of  some 
act  of  congress,  &c.,  &c.,  or  a  decision  against  the  validity  of  the 
right,  title,  privilege,  or  exemption  set  up  under  it  4  W.  311 ;  12  W. 
117 ;  2  P.  245,  380,  409. 

In  the  present  case,  it  is  contended  that  the  United  States,  by 
virtue  of  the  62d  section  of  the  Revenue  Collection  Act  of  1799,  had 
a  lien  on  the  present  merchandise  for  aU  debts  antecedently  due  on 
custom-house  bonds  by  IF  Wolf  and  Smith,  and  that  consequently 
the  attachment  of  the  marshal  overreached  that  of  the  private  credi- 
tors, and  that  the  state  court  have  decided  against  such  lien.  K 
there  be  no  such  lien,  still,  it  is  contended  that,  under  the  provisions 
of  the  Revenue  Collection  Act  of  1799,  the  merchandise  was  not 
liable  to  attachment  at  the  suit  of  any  private  creditors  under  the 
circumstances ;  and  that  the  state  court,  in  giving  judgment  for  the 
plaintiff,  must  have  overruled  that  defence  and  misconstrued  the 
act. 

The  question  as  to  the  lien  of  the  United  States  for  duties  ante- 
cedently due,  was  certainly  presented  by  the  special  verdict.     But 
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we  axe  all  of  opinion  that  the  decision  of  the  state  court,  disallowing 
such  a  lien,  was  certainly  correct. 

The  62d  section  of  the  act  of  1799,  after  providing  for  the  manner 
of  paying  duties,  and  of  giving  bonds  for  duties,  and  the  terms  of 
credit  to  be  allowed  therefor,  goes  on  to  provide,  "  that  no  person 
whose  bond  has  been  received,  either  as  principal  or  surety,  for  the  pay- 
ment of  duties,  or  for  whom  any  bond  has  been  given  by  an  agent, 
factor,  or  other  person  in  pursuance  of  the  provisions  herein  contained, 
and  which  bond  may  be  due  and  unsatisfied,  shall  be  allowed  a  future 
credit  for  duties,  until  such  bond  be  fully  paid  or  discharged."  The 
only  effect  of  this  provision  is,  that  the  delinquent  debtor  is  denied 
at  the  custom-house  any  future  credit  for  duties,  until  his  unsatisfied 
bonds  are  paid.  He  is  compellable  to  pay  the  duties  in  cash  ;  and 
upon  such  payment  he  is  entitled  to  the  delivery  of  the  goods 
imported.  There  is  not  the  slightest  suggestion  in  the  clause,  that 
the  United  States  shall  have  any  lien  on  such  goods  for  any 
•duties  due  on  any  other  goods,  for  which  the  importer  has  [  *  303  ] 
given  bonds,  and  for  which  he  is  a  delinquent.  It  was  at 
once  perceived  by  congress,  that  the  salutary  effect  of  this  provision, 
denying  credit  upon  duties,  would  be  defeated  by  artifices  and 
evasions,  and  the  substitution  of  new  owners  or  consignees  after  the 
arrival  of  the  goods  in  port,  and  before  the  entry  thereof  at  the 
custom-house.  To  repress  such  contrivances,  the  next  succeeding 
clause  of  the  act  provides,  ^Hhat  to  prevent  firauds  arising  firom 
collusive  transfers,  it  is  hereby  declared  that  all  goods,  &c.,  imported 
into  the  United  States,  shall,  for  the  purposes  of  this  act,  be  deemed 
and  held  to  be  the  property  of  the  persons  to  whom  the  said  goods, 
&c.,  may  be  consigned,  any  sale,  transfer,  or  assignment  prior  to  the 
entry  and  payment,  or  securing  the  payment,  of  the  duties  on  the 
said  goods,  &c.,  and  the  payment  of  all  bonds  then  due  and  unsatis- 
fied by  the  said  consignee,  to  the  contrary  notwithstanding."  The 
manifest  intent  of  this  clause  was  to  compel  the  original  consignee 
to  enter  the  goods ;  and  if  he  was  a  delinquent,  to  compel  him  to 
pay  his  prior  bonds,  or  to  relinquish  all  credit  for  the  duties  accruing 
upon  the  goods  so  imported  and  consigned  to  him.  It  does  not 
purport  to  create  any  lien  upon  such  goods  for  any  duties  due  upon 
other  goods ;  but  merely  ascertains  who  shall  be  deemed  the  owner, 
for  the  purpose  of  entering  the  goods  and  securing  the  duties.  The 
state  court,  therefore,  did  not,  so  far  as  this  question  is  concerned, 
misconstrue  the  act  of  congress,  or  deny  any  right  of  the  United 
States  existing  under  it. 

The  other  point  is  one  of  far  more  importance ;  and,  in  our  opin- 
ion, deserves  a  serious  consideration.     If,  consistentlv  with  the  laws 
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of  the  United  States^  goods  in  the  predicament  of  the  present  were 
not  liable  to  any  attachment  by  a  state  officer,  it  is  very  clear  that 
the  present  suit  could  not  be  sustained,  and  that  judgment  ought  to 
have  been  given  upon  the  special  verdict  in  favor  of  the  original  de- 
fendant. And  in  our  opinion,  these  goods  were  not  liable  to  such  an 
attachment.  In  examining  the  Revenue  Collection  Act  of  1799,  i( 
will  be  found  that  numerous  provisions  have  been  solicit- 
[  *  304  ]  ously  introduced,  in  order  to  prevent  *  any  unlivery,  or  re- 
moval of  any  goods  imported  from  any  foreign  port  in  any 
vessel  arriving  in  the  United  States,  until  after  a  permit  shall  have 
been  obtained  from  the  proper  officer  of  the  customs  for  that  purpose. 
These  provisions  not  only  apply  to  vessels  which  have  already  arrived 
in  port,  but  to  those  which  are  within  four  leagues  of  the  coast  of 
the  United  States.  The  sections  of  the  act,  from  the  twenty-seventh 
to  the  fifty-eighth,^  are  in  a  great  measure  addressed  to  this  subject. 
From  the  moment  of  their  arrival  in  port,  the  goods  are,  in  legal  con- 
templation, in  the  custody  of  the  United  States ;  and  every  proceed- 
ing which  interferes  with,  or  obstructs  or  controls  that  custody,  is  a 
virtual  violation  of  the  provisions  of  the  act  Now,  an  attachment 
of  such  goods  by  a  state  officer,  presupposes  a  right  to  take  the  pos- 
session and  custody  of  those  goods,  and  to  make  such  possession 
and  custody  exclusive.  If  the  officer  attaches  upon  mesne  process, 
he  has  a  right  to  hold  the  possession  to  answer  the  exigency  of  that 
process.  If  he  attaches  upon  an  execution,  he  is  bound  to  sell  ot. 
may  sell  the  goods  within  a  limited  period,  and  thus  virtually  dis- 
place the  custody  of  the  United  States.  The  act  of  congress  recog- 
nizes no  such  authority,  and  admits  of  no  such  exercise  of  right. 

No  person  but  the  owner  or  consignee,  or,  in  his  absence  or  sick- 
ness, his  agent  or  factor  in  his  name,  is  entitled  to  enter  the  goods  at 
the  custom-house,  or  give  bond  for  the  duties  or  pay  the  duties. 
(Sect.  36,  62.)*  Upon  the  entry,  the  original  invoices  are  to  be  pro- 
duced and  sworn  to ;  and  the  whole  objects  of  the  act  would  be  de- 
feated by  allowing  a  mere  stranger  to  make  the  entry,  or  take  the 
oath  prescribed  on  the  entry.  The  sheriff  is  in  no  just  or  legal  sense 
the  owner  or  consignee ;  (and  he  must,  to  have  the  benefit  of  the 
act,  be  the  original  consignee ;)  or  the  agent  or  factor  of  the  owner 
or  consignee.  He  is  a  mere  stranger,  acting  in  invUum.  He  cannot 
then  enter  the  goods,  or  claim  a  right  to  pay  the  duties,  or  procure  a 
permit  to  unlade  them ;  for  such  permit  is  allowed  in  favor  only  of 
the  party  making  the  entry,  and  paying  or  giving  bond  for  the  duties. 
(Sects.  49, 50.)  *   If  within  the  number  of  days  allowed  by  law  for  uu- 
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lading  the  cargo,  the  duties  are  not  paid  or  secured,  the 
•  goods  are  required  to  be  }daced  in  the  government  stores,  [  *  305  ] 
under  the  custody  and  possession  of  the  government  offi- 
cers.    And  at  the  expiration  of  nine  months,  the  goods  so  stored  are 
to  be  sold,  if  the  duties  thereon  have  not  been  previously  paid  or 
secured.     ( Sect  56.)  ^ 

It  is  plain  that  these  proceedings  are  at  war  with  the  notion  that 
any  state  officer  can,  in  the  interval,  have  any  possession  or  right  to 
control  the  disposition  of  these  goods ;  and  the  United  States  have 
nowhere  recognized  or  provided  for  a  concurrent  possession  or  custody 
by  any  such  officer.  In  short,  the  United  States,  having  a  lien  on 
the  goods  for  the  payment  of  the  duties  accruing  thereon,  and  being 
entitled  to  a  virtual  custody  of  them  from  the  time  of  their  arrival 
in  port  Until  the  duties  are  paid  or  secured,  any  attachment  by  a  state 
officer,  is  an  interference  with  such  lien  and  right  of  custody ;  and, 
being  repugnant  to  the  laws  of  the  United  States,  is  void. 

It  has  been  suggested,  that  the  certificate  of  the  storekeeper,  de» 
daring  that  he  held  the  silks  subject  to  the  order  of  the  attaching 
officer,  might  vary  the  application  of  this  doctrine.  But  such  an 
agreement  was  a  plain  departure  from  the  duty  of  the  storekeeper, 
and  was  unauthorized  by  the  laws  of  the  United  States.  It  cannot, 
then,  be  admitted  to  vary  the  rights  of  the  parties.  See  56th  section 
of  the  act  of  1799. 

TMs  view  of  the  subject  renders  it  wholly  unnecessary  to  consider 
the  point,  so  elaborately  argued  at  the  bar,  whether,  by  the  laws  of 
Massachusetts,  an  attachment  would  lie  in  such  a  case.  If  it  would, 
the  present  attachment  would  not  be  helped  thereby,  because  it  in- 
volves an  interference  with  the  regulations  prescribed  by  congress  on 
the  subject  of  imported  goods. 

Upon  the  whole,  it  is  the  unanimous  opinion  of  the  court,  that 
the  judgment  of  the  state  court  ought  to  be  reversed;  and  that 
a  mandate  issue  to  that  court,  with  directions  to  enter  judgment 
upon  the  special  verdict,  in  favor  of  the  original  defendant. 

4R  U7, 410;  6  P.  248;  6  P.  41,  262;  10  P.  868;  12  H.  Ill;  20  H.  688. 


Rachel  Canter,  Administratrix  of  David  Canter,  deceased,  Claim- 
ant, V,  The  American  Insurance  Company,  and  Ocean  Insur- 
ance Company  op  New  York,  Appellants. 

8  P.  307. 

Where  there  is  probable  groand  for  a  suit  or  defence  in  rem,  in  the  admiralty,  the  Bncoessfiil 
party  is  not  entitled  to  damages,  only  to  costs  and  expenses. 
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When  damages  are  claimed  in  the  original  proceeding,  and  only  costs  and  expenses  allowed, 
and  no  appeal  from  the  refusal  to  allow  damages,  is  taken,  the  claim  to  damages  is 
waived. 

No  appeal  lies  from  so  mach  of  a  decree  as  allows  expenses  and  costs  in  admiralty.  Their 
allowance  is  not  regulated  by  positive  law,  but  by  sound  discretion. 

The  case  is  stated  in  the  opinion  of  the  court 
Coxe  and  Webster ^  for  the  appellants. 
Ogdenj  contra. 

[  *  316  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  case  was  formerly  before  this  court,  upon  an  appeal 
taken  by  the  original  libellants,  the  American  and  Ocean  Insurance 
Companies,  to  the  decree  of  the  circuit  court,  awarding  restitution  of 
the  property  to  the  claimant,  Canter,  with  costs.  That  decree  was 
affirmed  by  this  court,  and  a  mandate  issued  to  the  circuit  court,  com- 
manding "  that  such  execution  and  proceedings  be  had  in  said  cause, 
as  according  to  right  and  justice,  and  the  laws  of  the  United  States, 
ought  to  be  had,  the  appeal  notwithstanding."  The  case  is  reported 
at  large  in  1  P.  511. 

When  the  case  came  before  the  circuit  court  upon  the  mandate, 
Canter  made  an  application  to  the  court  to  refer  the  same  to  the 
proper  officer  to  examine  into  the  damages  sustained  by  him  in  con- 
sequence of  the  proceedings  of  the  libeUants,  and  to  report  thereon. 
A  reference  was  accordingly  made  to  the  register  to  ascertain  the 
damages ;  and  when  the  case  came  on  before  him,  the  libellants  en- 
tered a  protest  against  any  such  proceedings,  upon  the  grounds  that 
the  mandate  gave  no  authority  to  fnquire  into  damages ;  that 
none  had  been  in  fact  awarded,  either  by  the  district, 
[  •  317  ]  •  circuit,  or  supreme  court ;  and  that  the  libellants  were  not 
in  any  manner  liable  for  damages.  The  register,  notwith- 
standing the  protest,  proceeded  to  inquire  into  the  damages,  and 
made  his  report  thereon  to  the  circuit  court,  where  the  same  grounds 
of  objection  were  again  taken  by  the  libellants.  The  court,  upon 
the  hearing,  asserted  the  right  to  inquire  into  the  damages,  as  a 
matter  undisposed  of  in  the  former  decree ;  but  denied  any  allowance 
of  them  upon  the  merits,  and  decreed  costs  and  expenses  only  to  the 
claimant  From  this  last  decree  both  parties  have  appealed  to  this 
court ;  and  the  case  now  stands  before  us  for  judgment  upon  these 
cross  appeals. 

It  is  proper  to  add  that  the  libellants,  in  their  original  libel,  prayed 
that  the  three  hundred  and  fifty-six  bales  of  cotton  might  be  decreed 
to  them,  with  damages  and  costs ;  and  that  the  claimant  Canter,  in 
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bis  claim,  also  prayed  for  restitution  of  the  cotton,  with  damages  and 
costs.  The  district  court  decreed  restitution  to  the  libellants  of  part 
of  the  cotton,  and  dismissed  the  libel  as  to  the  residue,  without  any 
award  of  damages  on  either  side.  Both  parties  appealed  from  this 
decree  to  the  circuit  court,  where,  upon  the  hearing,  the  decree  of  the 
district  court  was  reversed,  and  restitution  of  all  the  cotton  was  de- 
creed to  Canter,  with  costs,  (as  has  been  before  mentioned,)  but 
without  any  award  of  damages,  or  any  express  reservation  of  that 
question  in  the  decree. 

Two  questions  have  been  made  and  argued  at  the  bar.  The  first 
is,  whether,  under  the  circumstances,  the  inquiry  into  damages  could 
be  entertained  by  the  court  below,  after  the  cause  was  remanded  for 
execution  by  the  mandate  of  this  court  The  second  is,  whether, 
if  such  proceedings  could  be  had,  the  present  is  a  fit  case  for 
damages.  ' 

In  respect  to  the  last  question,  if  we  felt  at  liberty  to  entertain  it, 
we  should  have  no  difiiculty  in  concurring  in  the  opinion  of  the  cir- 
cuit court,  that  this  case  was  not  a  fit  one  for  an  award  of  damages. 
The  proceedings  of  the  libeUants  were  in  the  ordinary  course,  to 
vindicate  a  supposed  legal  title  to  the  property.  There  is 
no  pretence  to  say  that  the  *  suit  was  instituted  without  [  *  318  ] 
probable  cause,  or  was  conducted  in  a  malicious  or  op- 
pressive manner.  The  libeUants  had  a  right  to  submit  their  title  to 
the  decision  of  a  judicial  tribunal  in  any  legal  mode  which  promised 
them  an  effectual  and  speedy  redress.  They  have  failed;  not  so 
much  firom  any  infirmity  in  their  original  title  as  firom  the  sentence 
of  a  court,  of  competent  jurisdiction,  (whose  very  jurisdiction  was 
the  matter  in  question,)  having  been  adjudged  to  be  conclusive  upon 
that  title.  Where  parties  litigate  in  the  admiralty,  and  there  was  a 
probable  ground  for  the  suit  or  defence ;  the  court  consider  the  only 
compensation  which  the  successful  party  is  entitled  to,  is  a  compen- 
sation in  costs  and  expenses.  K  the  party  has  suffered  any  loss  be- 
yond these,  it  is,  as  was  justly  observed  in  the  opinion  of  the  circuit 
court,,  damnum  absque  injuria. 

But  we  are  of  opinion  that  the  question  of  damages  is  not  now 
open  before  this  court  The  original  decree  of  restitution  with  costs, 
without  any  allowance  of  damages,  or  any  express  reservation  of 
that  question,  was  a  virtual  denial  of  damages,  and  a  final  decree  as 
to  the  demand  of  damages  set  up  by  Canter  in  his  original  claim. 
It  was  his  duty  at  that  time  to  have  filed  a  cross-appeal,  if  he  meant 
to  rely  upon  his  claim  for  damages ;  and  not  having  then  done  so,  it 
was  a  waiver  of  the  claim,  and  a  submission  to  the  decree  of  restitu- 
tion and  costs  only.    It  is  of  great  importance  to  the. due  adminis- 
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hration  of  justice,  and  is  in  fdrtherance  of  the  manifest  intention  of 
the  legislature,  in  giving  appellate  jurisdiction  to  this  court  upon 
final  decrees  only,  that  causes  should  not  come  up  here  in  fragments, 
upon  successive  appeals.  It  would  occasion  very  great  delays,  and 
oppressive  expenses.  We  have  already  had  occasion  to  advert  to 
this  subject  in  the  cases  of  The  Santa  Maria,  10  W.  431 ;  The  Pal- 
myra, 10  W.  502 ;  Chace  v.  Vasquez,  11  W.  429.  We  wish  it  now 
to  be  understood  by  the  bar,  as  the  settled  practice  of  this  court,  that 
wherever  damages  are  claimed  by  the  libellant  or  the  claimant  in  the 
original  proceedings,  if  a  decree  for  restitution  and  costs 
[  *  319  ]  only  passes,  it  is  a  virtual  *  denial  of  damages ;  and  the 
party  will  be  deemed  to  have  waived  the  claim  for  dam- 
ages,  unless  he  then  interposes  an  appeal,  or  cross-appeal,  to  sustain 
that  claim. 

As  to  the  costs  and  expenses,  we  perceive  no  error  in  the  allow- 
ance of  them  in  the  circuit  court.  They  are  not  matters  positively 
limited  by  law,  but  are  allowed  in  the  exercise  of  a  sound  discretion 
of  the  court  And  besides,  it  may  be  added  that  no  appeal  lies 
from  a  mere  decree  respecting  costs  and  expenses. 

The  decree  of  the  circuit  court  is  therefore  affirmed,  with  costs. 

17  H.  684;  6  Wal.  877. 


Daniel  Stringer,  Philip  M.  Linger,  Nicholas,  Margaret,  and 
Joseph  Linger,  Plaintiffs  in  Error,  v.  The  Lessee  of  John 
Young,  Archibald  INFCall,  Mart  Cadwallader,  William 
Reed,  and  Anne,  his  Wife,  and  Harriet  M'Call. 

8  P.  820. 

Where  the  plaintiff  claimed  tinder  a  patent  from  the  State  of  Yii^nia;  held:  1.  That 
entries  made  sabsequent  to  his  patent  oonld  not  affect  his  title.  3.  That  if  irrelevant  evi- 
dence was  pat  in  by  the  plaintiff,  without  objection,  this  would  not  anthoriae  the  defend- 
ant to  offer  irrelevant  evidence,  certainly  not  that  which  did  not  tend  to  disprove  that  of 
the  plaintiff.  8.  On  a  trial  at  law,  no  inquiry  can  be  made  into  the  regularity  of  the  pre- 
requisites of  a  patent,  valid  on  its  face.  4.  Misnomer  of  the  county  in  which  the  land  was 
said  in  the  patent  to  lie,  is  open  to  explanation,  and  does  not,  per  Me,  avoid  the  grant. 

The  case  is  stated  in  the  opinion  of  the  court 
Smyth^  for  the  plalntiflfe. 
Doddridge  J  contra. 

[  *  336  ]      *  Marshall,  C.  X,  delivered  the  opinion  of  the  oonrt 

This  was  an  ejectment  brought  in  the  district  court  of 
the  United  States  for  the  western  district  of  Virginia.  The  jury 
found  a  yeidict  for  the  phiintifis,  on  which  the  judgment  of  the  cawt 


JANUARY  TERM,   1830.  481 

Stringer  v.  Yoang's  Lessee.    8  P. 

was  rendered,  which  judgment  has  been  brought  t6  this  court  by 
writ  of  error.  At  the  trial,  three  bills  of  exception  were  taken  to 
opinions  given  by  the  court  to  the  jury,  and  the  cause  depends  on 
the  correctness  of  these  opinions.  The  £b:st  bill  of  exceptions  is,  in 
substance,  the  plaintiffs  at  the  trial  of  this  cause  produced  a  grant, 
(setting  it  forth  in  words  and  figures  therein.)  This  grant  is  issued 
to  John  Young,  dated  the  10th  of  June,  1786,  for  4,000  acres, 
bounded  as  follows :  Beginning  at  a  black  oak  corner  to  land  en- 
tered by  Gteorge  Jackson,  and  running  thence  N.  3*^  W.  1,001  poles, 
crossing  waters  of  Stone  Coal  Creek  to  a  beech ;  thence  N.  80^  E« 
641  poles,  crossing  a  branch  of  said  creek  to  a  white  oak  S.  3^  E. 
1,001  poles,  by  lands  surveyed  for  Thomas  Laidley,  to  a  white  oak ; 
and  thence  S.  80^  W.  660  poles,  crossing  waters  by  lands  of  said 
waters  to  the  beginning.  Also,  the  plat  and  report  of  the  surveyor, 
Thomas  Raymond,  made  in  this  cause,  in  pursuance  of  an  order,  &c. 
The  plaintiff  also  offered  in  evidence  a  number  of  entries  of  recent 
date,  made  by  the  defendant.  Stringer,  within  the  bounds  of  the  tract 
of  land  designated  on  said  report  as  John  Young's  4,000  acres, 
being  the  land  claimed  by  the  plaintiffs;  and  attempted 
to  prove  by  a  witness  that  Young,  when  *  he  made  said  [  *  337  ] 
entries,  had  heard  of  the  plaintiffs'  claim  to  the  land  in  con- 
troversy. The  defendants  thereupon  offered  to  introduce,  as  evi- 
dence, official  copies  of  entries  made  by  other  and  third  persons  since 
the  date  of  the  plaintiff'  grant,  for  the  purpose  of  proving  a  general 
opinion,  that  the  lands  contained  in  the  report  and  diagram  of  the 
surveyor,  made  in  this  cause,  were  vacant  at  the  date  of  such  entries, 
and  to  disprove  notice  to  Stringer  of  the  identity  of  the  plaintiffs' 
daim,  when  he  made  the  entries  under  which  the  defendants  claim ; 
but  the  court  declared  its  opinion  to  be  that  the  said  evidence  was 
inadmissible,  and  rejected  the  same* 

The  testimony  offered  by  the  defendants  was  unquestionably  irrele- 
vant. Entries  made  subsequent  to  the  plaintiffs'  grant,  whatever 
might  be  the  impression  under  which  they  were  made,  could  not  pos- 
sibly affect  the  title,  and  were,  therefore,  clearly  inadmissible.  This 
principle  has  never  been  controverted;  but  the  plaintifis  in  error 
insist  that  they  had  a  right  to  introduce  this  testimony,  in  order  to 
rebut  other  equally  irrelevant  testimony,  which  had  been  offered  by 
the  plaintiffs  in  ejectment.  This  testimony  was  the  recent  entries 
made  by  Stringer,  and  the  witness  who  proved  that,  at  the  time  of 
making  them,  he  had  no  notice  of  the  plaintiffs'  daim.  ThiB  testi- 
mony  was  undoubtedly  inelevant,  and,  had  it  been  opposed,  could 
not  have  been  properly  admitted  Had  the  defendant  moved  the 
court  to  instruct  the  jury  that  it  must  be  utterly  disregarded,  that  it 
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mast  not  be  considered  by  them  as  testimony,  and  this  instmction 
had  been  refused,  the  refiisal  to  give  it  would  have  been  error.  The 
defendant,  however,  has  not  taken  this  course,  but  has  chosen  to 
repel  the  testimony  by  other  evidence,  which  was  clearly  inadmissi- 
ble. Whether  a  case  may  exist  in  which  improper  testimony  may 
be  calculated  to  make  such  an  impression  on  the  jury  that  no  in- 
struction given  by  the  judge  can  eflface  it,  and  whether,  in  such  a 
case,  testimony  not  otherwise  admissible  may  be  introduced,  which 
is  strictly  and  directly  calculated  to  disprove  it,  are  questions  on 
which  this  court  does  not  mean  to  inc^cate  any  opinion.     It  is 

unnecessary,  because  the  testimony  rejected  by  the  court  is 
[  *  338  ]  not  of  this  character.     Entries  *  made  subsequent  to  the 

plaintiffs'  grant  by  others  can  have  no  tendency  to  dis- 
prove the  evidence  of  notice  by  the  defendant  when  his  entries  were 
made. 

The  second  bill  of  exceptions  is  in  these  words :  Upon  the  trial 
of  this  cause,  the  plaintiffs,  in  support  of  the  issue  on  their  part, 
introduced  a  grant  to  the  lessor  of  the  plaintifis,  in  the  words  and 
figures  following :  "  Patrick  Henry,"  &c  The  defendants  thereupon 
offered  to  introduce  the  surveyor's  book  of  Monongalia  county,  to 
prove  no  such  survey  had  ever  been  returned  to  the  office  of  said 
surveyor,  and  recorded  in  the  book  of  said  office ;  a^d  further  offered 
to  introduce  evidence  that  Henry  Fink,  the  deputy  upon  whose  sur- 
vey said  grant  purports  to  have  issued,  resided,  at  the  date  of 
the  survey,  in  Harrison  county,  and  was  not  a  deputy  surveyor  of 
Monongalia  county.  The  defendants  offered  said  evidence  to  prove 
the  said  grant  issued  without  any  survey  having  been  made,  and 
that  the  register  of  the  land-office  issued  said  grant  without  proper 
authority,  and  that  the  same  was  therefore  void.  To  the  giving  of 
which  evidence  the  plaintiffs,  by  their  counsel,  objected;  and  the 
court  declared  its  opinion  to  be,  that  such  evidence  could  not  be 
given  for  the  purposes  aforesaid,  and  rejected  the  same.  Whereupon 
ttie  defendants,  by  their  counsel,  offered  the  same  evidence  to  disprove 
the  identity  of  the  land  contained  in  the  plaintifis'  grant  with  that 
now  claimed  by  the  plaintiffs,  and  represented  by  the  figure  in  the 
said  surveyor's  report  But  the  court  declared  its  opinion  to  be,  that 
the  said  evidence  ought  not  to  be  received  for  the  last-mentioned 
purpose. 

In  rejecting  this  testimony,  the  court  decided  that  the  non-appear- 
ance of  the  survey  on  whic^  the  grant  of  the  plaintiffs  had  been 
issued  on  the  book  of  the  surveyor  of  Monongalia  county,  where  it 
ought  to  have  been  recorded,  and  the  fact  that  the  person  who  made 
the  survey  was  not,  at  the  time,  a  deputy  surveyor  of  Monongalia 
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county,  could  not  avoid  the  patent;  and  that  the  evidence  of  those 
facts  was  consequently  inadmissible. 

The  land  law  of  Virginia  directs  that,  within  three  months  after 
a  survey  is  made,  the  surveyor  shall  enter  the  plat  and  cer- 
tificate *  thereof  in  a  book,  well  bound,  to  be  provided  by  [  *  339  ] 
the  court  of  his  county,  at  the  county  charge.  After  pre- 
scribing this  among  other  duties,  the  law  proceeds  to  enact,  that 
any  surveyor  failing  in  any  of  the  duties  aforesaid,  shall  be  liable 
to  be  indicted,  &;c.  The  law,  however,  does  not  declare  that  the 
validity  of  such  survey  shall  depend  in  any  degree  on  its  being  re- 
corded. 

The  act  also  directs  that  the  surveyor  ^<  shall,  as  soon  as  it  can 
conveniently  be  done,  and  within  three  months,  at  the  furthest,  after 
making  the  survey,  deliver  to  his  employer  or  his  order  a  fair  and 
true  plat  and  certificate  of  such  survey,"  &c.  This  plat  and  certifi* 
cate  is  to  be  returned  into  the  land-office  within  twelve  months,  at 
furthest.  It  may  be  returned  immediately ;  and,  consequently,  may 
be  returned  to  the  land-office  before  the  expiration  of  •  the  three 
months  allowed  to  the  surveyor  for  recording  it  in  his  book.  This 
plat  and  certificate  of  survey  is  an  authority  to  the  register  to  issue 
a  patent. 

The  surveyor  undoubtedly  neglects  his  duty  if  he  fails  to  record 
the  plat  and  certificate  of  survey,  aiid  is  punishable  for  this  neg- 
lect; but  the  act  furnishes  no  foundation  for  the  opinion  that  the 
validity  of  the  survey  or  of  the  patent  is  in  any  degree  afiected 
by  it 

This  point  occurred  in  the  case  of  Taylor  v.  Brown,  5  C.  234. 
That  was  a  suit  in  chancery,  brought  by  a  junior  patentee  to  estab- 
lish an  elder  equitable  title  against  the  elder  patent.  Both  claimed 
under  old  military  surveys,  made  in  virtue  of  military  warrants, 
granted  for  services  under  the  regal  government,  an  entry  of  which 
with  the  surveyor  was  not  required  by  law ;  consequently,  the  sur- 
vey w^&  the  foundation  of  a  title  to  be  asserted  in  a  court  of  equity, 
against  a  title  which  was  valid  at  law.  The  omission  of  any  cir- 
cumstance afiecting  his  title  was  not,  as  in  this  case,  cured  by  the 
patent 

In  answer  to  the  objection,  that  the  survey  was  not  recorded 
within  the  time  prescribed  by  the  act  of  1748,  which  contains  a  sim- 
ilar provision  to  that  which  is  found  in  the  present  land  law,  tlie 
court  said :  '<  This  section  is  merely  directory  to  the  sur- 
veyor. It  does  not  make  the  validity  of  the  survey  *  de-  [  *  340  J 
pendent  on  its  being  recorded,  nor  does  it  give  the  proprie- 
tor any  right  to  control  the  conduct  of  the  surveyor  in  this  respecd 
VOL.  VIII.  37 
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His  title,  where  it  can  commence  without  an  entry,  begins  with  the 
survey ;  and  it  would  be  unreasonable  to  deprive  him  of  that  title, 
by  the  subsequent  neglect  of  an  officer  not  appointed  by  himself,  in 
not  performing  an  act  which  the  law  does  not  pronounce  necessary 
to  his  title,  the  performance  of  which  he  has  not  the  means  of  co- 
ercing."    We  adhere  to  this  opinion. 

The  circumstance  that  Fink,  who  is  stated  not  to  have  resided  at 
the  time  in  Monongalia,  nor  to  have  been  a  deputy  surveyor  of  that 
county,  has  also  been  considered  as  vitiating  the  patent. 

The  chief  surveyor  appoints  deputies  at  his  will,  and  no  mode  of 
appointment  is  prescribed.  The  survey  made  by  his  deputy  is  ex- 
amined and  adopted  by  himself,  and  is  certified  by  himself  to  the 
register  of  the  land-office.  He  recognizes  the  actual  surveyor  as  his 
deputy  in  that  particular  transaction ;  and  this,  if  it  be  unusual  or 
irregular,  cannot  affect  the  grant.  This  point,  also,  appears  to  have 
been  substantially  decided  in  the  case  of  Taylor  v.  Brown.  In  that 
case,  Taylor's  survey  was  made  by  Hancock  Taylor,  who  was  killed 
by  Indians,  so  that  he  never  returned  the  plat  and  certificate  of  sur- 
vey to  William  Preston,  the  principal  surveyor,  as  was  required  by 
law.  His  field  notes,  however,  were  brought  to  the  principal  sur- 
veyor, who  made  out  a  plat  and  certificate  of  survey  from  them.  To 
the  objection  that  the  plat  and  certificate,  not  having  been  returned 
to  the  office,  the  survey  was  not  completed,  the  court  answered : 
"  This  survey,  then,  is  in  law  language  made  by  William  Preston. 
It  is  confirmed,  as  a  survey  made  by  him.  The  law  recognizes  it  as 
his  survey.     Assuredly,  then,  his  certificate  may  authenticate  it" 

It  cannot  escape  observation  that,  if  these  objections  were  properly 
overruled  when  urged  in  support  of  the  legal  title,  against  an  equity 
dependent  entirely  on  the  survey,  they  can  have  no  weight  when 
urged  against  the  validity  of  a  patent  which  has  been  regularly  issued 
in  all  the  forms  of  law. 

In  Virginia,  the  patent  is  the  completion  of  title,  and 
[  *  341  ]  establishes  *  the  performance  of  every  prerequisite.  No 
inquiry  into  the  regularity  of  those  preliminary  measures 
which  ought  to  precede  it  is  made  in  a  trial  at  law.  No  case  has 
shown  that  it  may  be  impeached  at  law,  unless  it  be  for  fraud ;  not 
legal  and  technical,  but  actual  and  positive  fraud  in  fact,  committed 
by  the  person  who  obtained  it ;  and  even  this  is  questioned. 

In  Hambledon  et  aL  v.  Wells,  reported  in  a  note  in  1  Hen.  & 
Munf.  307,  the  defendants  in  ejectment  in  the  district  court  oflfered 
evidence  to  prove  that  the  grant  under  which  the  lessor  claimed,  was 
defective  in  several  prerequisites  to  a  patent.  The  court  of  appeals 
oyenruled  these  objections ;  but  determined  ^^  that  the  district  court 
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erred  in  not  permitting  the  appellants  to  give  evidence  that  the  ap- 
pellee procured  the  plat  on  which  the  patent  was  obtained  to  be  re- 
turned to  the  office,  knowing  that  an  actual  survey  had  not  been 
made."  In  this  case,  the  objectionable  act  was  a  firaud  knowingly 
committed  by  the  patentee  himself.  Even  this  case  has  been  question- 
ed ;  though  not,  as  far  as  is  known,  expressly  overruled. 

In  Witherington  v.  AFDonald,  1  Hen.  &  Munf.  306,  the  defendant 
in  ejectment  offered  evidence  to  show  that  the  survey  upon  which  the 
plaintiff's  patent  was  founded  was  illegal ;  and  also  that  the  patent 
was  obtained  upon  a  certificate  signed  by  Charles  Lewis,  as  clerk  of 
the  land-office,  instead  of  being  signed  by  the  register  or  his  deputy, 
as  is  required  by  law.  The  defendant  excepted  to  the  opinion  of  the 
court  rejecting  this  testimony,  and  appealed  to  the  court  of  appeals. 
The  judgment  was  unanimously  affirmed  in  that  court  In  the  course 
of  the  trial,  the  case  of  Hambledon  v.  Wells  was  mentioned  by 
several  of  the  judges  with  disapprobation ;  and  it  was  said,  that  a 
single  case  decided  by  three  judges  against  two,  was  not  considered 
as  conclusively  settling  the  law. 

The  case  of  Hoofnagle  v.  Anderson,  7  W.  212,  was  a  suit  in 
chancery,  brought  to  obtain  a  conveyance  for  a  tract  of  land  in  the 
Virginia  military  reserve,  in  the  State  of  Ohio,  for  which  Anderson 
had  obtained  a  patent.  After  its  emanation,  the  plaintiff 
had  located  a  military  land-warrant  *  on  the  same  land,  [  *  342  ] 
issued  for  services  performed  by  an  officer  in  the  Virginia 
line,  on  continental  establishment.  The  services  performed  by  the 
officer  on  whose  warrant  Anderson's  patent  had  been  issued,  were  in 
the  state  line ;  though  the  warrant  was  expressed,  by  mistake,  to  be 
for  services  in  the  continental  line.  This  court  said :  "  It  is  not 
doubted  that  a  patent  appropriates  the  land.  Any  defects  in  the  pre- 
liminary steps  which  are  required  by  law,  are  cured  by  the  patent 
It  is  a  title  firom  its  date,  and  has  always  been  held  conclusive 
against  all  whose  rights  did  not  commence  previous  to  its  emana- 
tion." 

After  the  rejection  of  Uiis  testimony,  when  offered  to  defeat  the 
patent,  it  was  offered  for  the  purpose  of  disproving  that  the  land  con- 
tained in  the  patent  was  the  same  land  claimed  in  the  suit  The 
court  rejected  it  when  offered  for  this  purpose  also. 

It  is  admitted  to  have  been  indispensably  necessary  to  the  plaintifTs 
action,  to  show  a  valid  title  to  the  land  in  controversy ;  and  that  the 
defendants  were  at  liberty  to  meet  this  testimony  by  any  evidence 
tending  in  any  degree  to  disprove  this  identity.  But  the  defendants 
were  not  at  liberty  to  offer  evidence  having  no  such  tendency,  but 
which  might  either  effect  a  different  purpose,  or  be  wholly  irrelevant 
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The  question  of  its  relevancy  must  be  decided  by  the  court ;  and  any 
error  in  its  judgment  would  be  corrected  by  an  appellate  tribunal 

Now  this  court  ccmnot  perceive  that  the  omission  of  the  surveyor 
to  record  the  survey,  or  the  fact  that  the  survey  was  made  by  a  per- 
son not  a  regular  deputy,  had  any  tendency  to  prove  that  the  land 
described  in  the  patent  was  not  the  land  for  which  the  suit  was  in- 
stituted. 

The  third  exception  stated  that  the  plaintiff  had  offered  in  evidence 
a  grant  as  set  forth  in  the  second  bill  of  exceptions,  &c.  The  de- 
fendants thereupon  offered  in  evidence  a  certified  copy  of  an  act  of 
the  assembly  of  Virginia,  establishing  the  country  of  Harrison  in  the 
words  and  figures  following :  "  An  act  for  dividing,  &c.,"  and  a  copy 
of  the  certificate  of  survey  on  which  said  grant  issued,  in  the  wordft 
and  figures  following :  "  December  13th,  1784,  &c.,"  and 
[  *  343  ]  proved  *  that  the  land  purported  to  be  granted,  and  the  land 
claimed  as  having  been  surveyed,  lay  in  the  bounds  of  the 
county  of  Harrison,  established  as  aforesaid ;  and  therefore  the  de- 
fendants moved  to  instruct  the  jury,  that  if  they  are  satisfied,  from 
the  testimony,  that  the  land  lay  in  a  different  county  from  that  in 
which  the  survey  purports  to  have  been  made,  that  the  grant  was 
void ;  and  that  it  was  not  competent  for  the  plaintiffs  to  contradict 
the  call  for  the  county  in  the  patent  and  survey ;  but  the  court  then 
and  there  declared  its  opinion  to  the  jury,  that  if  even  the  facts 
aforesaid  were  true,  they  could  not  avail  the  defendants  in  the  present 
action,  and  that  the  grant  under  these  circumstances  would  not  be 
void. 

The  warrant  was  entered  for  the  land  in  controversy  with  the  sur- 
▼eyor  of  Monongalia  county  on  the  7th  of  April,  1784;  At  the  May 
session  of  that  year,  the  general  assembly  divided  the  county  of 
Monongalia,  and  created  a  new  county,  to  take  effect  in  July,  by  the 
name  of  Harrison.  The  land  on  which  Young's  warrant  was  entered 
lay  in  the  new  county.  The  certificate  of  survey  is  dated  in  De- 
cember, 1784,  and,  in  accordance  with  the  entry,  states  the  land  to 
lay  in  Monongalia.     The  grant  conforms  with  the  certificate. 

The  land  law  of  Virginia  enacts  that  warrants  shall  be  lodged 
with  the  surveyor  of  the  county  in  which  the  lands  lie,  and  that  the 
party  shall  direct  the  location  thereof  specially  and  precisely.  It  also 
enacts,  that  "  every  chief  surveyor  shall  proceed  with  all  practicable 
dispatch  to  survey  all  lands  entered  for  in  his  office."  No  provision 
is  made  for  the  division  of  a  county  between  the  entry  and  survey. 
The  act  establishing  the  county  of  Harrison,  does  not  direct  that  the 
surveyor  of  the  coimty  of  Monongalia  shall  furnish  the  surveyor  of 
the  new  county  with  copies  of  the  entries  of  lands  lying  in  HarrisoUi 
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and  with  the  warrants  on  which  they  were  made.  In  this  state  of 
things  the  survey  was  made  under  the  authority  of  the  surveyor  of 
Monongalia,  and  the  plat  and  certificate  on  which  the  patent  after- 
wards issued  were  transmitted  to  the  land-office.  It  was  not  till  the 
year  1788,  that  the  legislature  passed  an  act  on  this  subject,  which 
directs  that  when  any  county  shall  be  thereafter  divided,  the 
•  surveyor  of  the  new  county  shall  be  furnished  with  copies  [  *  344  ] 
of  the  entries  of  all  the  surveyed  lands  lying  in  his  county. 

If  in  this  uncertain  state  of  the  law,  the  surveyor  of  Monongalia 
county  has  surveyed  an  entry  properly  made  in  his  office,  for  land 
which  by  a  subsequent  division  of  the  county  falls  into  Harrison, 
and  has  made  his  certificate  as  if  the  county  still  remained  undivided; 
ought  this  error,  if  it  be  an  error  of  the  officer,  to  annul  the  patent, 
and  deprive  the  unoffending  patentee  of  his  property  ? 

The  counsel  for  the  plaintiffs  in  error  has  produced  several  cases  to 
show  that  a  mistake  of  this  character  in  a  royal  grant,  or  any  mis- 
information to  the  officers  of  the  crown,  will  vitiate  the  instrument. 
We  are  not  sure  that  grants  which  may  be  supposed  to  proceed 
from  royal  munificence,  are  to  be  placed  precisely  on  the  same  foot- 
ing with  grants  which  are  the  completion  of  a  contract  of  sale,  every 
preliminary  step  in  which  is  taken  by  officers  appointed  for  the  pur- 
pose by  government,  who  act  without  the  control  of  the  purchaser. 
After  making  his  location,  he  may  show  the  land  located,  but  has 
nothing  to  do  with  the  authority  of  the  surveyor,  or  the  language 
in  which  he  may  make  out  his  plat  and  certificate  of  survey.  In  this 
case,  there  could  have  been  no  imposition  attempted  on  the  govern- 
ment by  the  purchaser.  The  mistake  is  accounted  for,  and  there  can 
be  no  imputation  on  the  intrinsic  fairness  of  the  transaction.  The 
misnomer  of  the  county  might  take  place,  as  has  been  suggested  at 
the  bar,  in  a  case  in  which  all  the  proceedings  were  perfectly  regular. 
Had  the  survey  been  made  the  day  before  the  law  dividing  the  county 
of  Monongalia  took  effect,  the  plat  and  certificate  of  the  surveyor 
must  have  stated  the  land  to  be  in  Monongalia.  The  patent  could 
not  have  issued  until  six  months  afterwards,  and  must  have  stated 
the  lands  to  lie  in  Monongalia ;  although  at  the  time  of  its  emanation 
they  would  in  fact  lie  in  Harrison.  To  say  in  such  a  case  that  the 
misnomer  of  the  county  could  avoid  the  patent,  would  shock  every 
sense  of  justice  and  of  law  too  much  to  be  maintained.  This  mis- 
nomer of  the  county,  then,  must  admit  of  explanation ;  and  if  ex- 
planation can  be  received,  the  patent  is  not  absolutely  void. 

•  The  circumstances  on  which  the  motion  to  reject  the  [  *  346  ] 
grant  was  made  might  be  very  proper  for  the  consideration 
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of  the  jury,  on  the  question  whether  it  comprehended  the  land  in 
controversy ;  but  do  not,  we  think,  destroy  its  validity. 

A  vast  deal  of  testimony,  of  which  the  court  can  take  no  notice,  is 
crowded  into  this  record.  The  bills  of  exceptions  taken  to  the  opin- 
ions of  the  district  judge  present  the  only  points  which  we  are  at 
liberty  to  consider.  In  those  opinions  there  is,  we  think,  no  error. 
The  judgment  is  affirmed,  with  costs. 

6  P.  328. 


Alexander   Finlay   and  John   Mitchell,  Plaintifls  in  Error,  ir. 

William   King's   Lessee. 

3  P.  346. 

A  testator  devised  a8  follows:  In  case  of  having  no  children,  I  then  leave  and  bequeathe  all 
my  real  estate,  at  the  death  of  my  wife,  to  William  King,  son  of  brother  James  King,  on 
condition  of  his  marrying  a  daughter  of  William  Trigg,  and  my  niece  Rachel,  his  wife, 
late  Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue  of  said  marriage ;  and  in  case  such 
marriage  should  not  take  place,  I  leave  and  bequeathe  said  estate  to  any  child,  giving  pref- 
erence to  age,  of  William  and  Rachel  Trigg,  that  will  marry  a  child  of  my  brother  James 
EiBg's,  or  of  sister  Elizabeth's,  wife  of  John  Mitchell,  and  to  their  issue.'*  Hdd,  I.  Thai 
the  condition  on  which  the  testator  devised  to  William  King  was  a  condition  subsequent 

2.  That  the  lands  not  devised  to  the  wife  of  the  testator  vested  in  possession  on  his  death 

3.  That  in  an  action  at  law  the  question  c«uld  not  be  determined  upon  what  trust,  if  any, 
William  King  took. 

This  was  a  writ  of  error  to  the  district  court  of  the  United  States 
for  the  western  district  of  Virginia,  in  an  action  of  ejectment,  tried 
upon  an  agreed  case,  which  was  as  follows :  — 

*  347  ]       •  We  agree  that  William  King  departed  this  life  on  the 

•  348  ]  8th  •  day  of  October,  1808,  having  first  duly  made  and  pub- 

lished his  last  will  and  testament,  which  was  afterwards 
admitted  to  record  in  the  county  court  of  Washington  county,  in 
Virginia,  where  he  had  resided,  and  is  in  the  words  and  figures  fol- 
lowing :  — 

"  Meditating  on  the  uncertainty  of  human  life,  I  William  King, 
have  thought  proper  to  make  and  ordain  this  to  be  my  last  will  and 
testament,  leaving  and  bequeathing  my  worldly  estate  in  the  manner 
following,  to  wit :  — 

"  To  my  beloved  wife  Mary,  in  addition  to  her  legal  dower  of  all 
my  estate,  the  dwelling-house  and  other  buildings  on  lot  number  ten 
in  Abingdon,  where  I  now  reside,  together  with  the  garden,  orchard, 
and  that  part  of  my  fruit  hill  plantation  south  of  the  great  road  and 
lands  adjacent  to  Abingdon,  now  rented  to  C.  Finlay  and  Co.,  and 
at  my  father's  decease,  including  those  in  his  occupancy  on  the  nortii 
side  of  the  great  road,  for  her  natural  life. 
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"  I  also  will  and  declare  that  in  case  my  beloved  wife  Mary  hath 
hereafter  a  child  or  children  by  me,  that  the  said  child  or  children  is 
and  are  to  be  sole  heirs  of  my  whole  estate,  real  and  personal,  except- 
ing one  third  part  of  specified  legacies  and  appropriations  hereinafter 
mentioned ;  which,  in  case  of  my  having  children,  will  reduce  each 
legacy  hereinafter  mentioned  to  one  third  part  of  the  amount  hereafter 
specified,  and  the  disposition  of  the  real  estate,  as  hereafter  mentioned, 
in  that  case  wholly  void. 

^'  In  case  of  having  no  children,  I  then  leave  and  bequeathe  aU  my 
real  estate,  at  the  death  of  my  wife,  to  WiUiam  King,  son  of  brother 
James  King,  on  condition  of  his  marrying  a  daughter  of  William 
Trigg's,  and  my  niece  Rachel,  his  wife,  lately  Rachel  Finlay,  in 
trust  for  the  eldest  son  or  issue  of  said  marriage ;  and  in  case  such 
marriage  should  not  take  plsu^e,  I  leave  and  bequeathe  said  estate  to 
any  child,  giving  preference  to  age,  of  said  William  and  Rachel 
Trigg  that  will  marry  a  child  of  my  brother  James  Bang's,  or  of  sister 
Elizabeth's,  wife  to  John  Mitchell,  and  to  their  issue ;  and  during  the 
lifetime  of  my  wife,  it  is  my  intention  and  request  that  William 
Trigg,  James  King,  and  her,  do  carry  on  my  business  in 
copartnership,  both  saltworks  and  *  merchandising,  each  [  *  349  ] 
equal  shares ;  and  that  in  consideration  of  the  use  of  my 
capital  they  pay  out  of  the  same  the  following  legacies :  — 

«  To  John  Mitchell,  on  condition  of  his  assisting  and  carrying  on 
business  with  them  at  the  usual  salary  as  formerly,  namely,  $1,000 
per  year,  for  from  two  to  five  years,  as  they  may  wish  his  assistance. 
An  additional  sum  of  $10,000,  payable  five  years  after  my  decease, 
and  to  each  of  his  children,  upon  coming  of  age,  $1,000  more  than 
the  general  legacy  hereafter  mentioned. 

"  To  Connally  Finlay  a  like  sum  of  $10,000,  payable  in  five  years. 

"  To  my  nieces,  Elizabeth  Finlay  and  Elizabeth  Mitchell,  (being 
called  for  my  grandmother,  with  whom  I  was  brought  up,)  $10,000, 
in  twelve  months  after  marriage,  provided  they  are  then  eighteen 
years  of  age ;  if  not,  at  the  age  of  eighteen ;  to  each  of  my  other 
nephews  and  nieces,  at  the  age  of  eighteen,  that  is,  children  of  my 
brother  James,  sisters  Nancy  and  Elizabeth,  $1,000  each ;  to  each 
of  the  children  of  my  half-broth6r  Samuel,  and  half-sister  Hannah, 
$300  each,  as  aforesaid ;  to  my  said  sister  Hannah,  in  two  years  after 
my  decease,  $1,000 ;  and  to  my  said  half-brother  Samuel,  in  case  of 
personal  application  to  the  manager  at  Saltville,  or  to  my  executors 
in  Abingdon,  on  the  1st  day  of  January  annually  during  his  life  $150 ; 
if  not  called  for  on  said  day,  to  be  void  for  that  year,  and  receipt  to 
be  personally  given. 

^  It  is  my  wish  and  request  that  my  wife,  William  Trigg,  and 
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James  King,  or  any  two  of  them  that  shall  concur  in  carrying  on  the 
business,  should  either  join  all  the  young  men  that  may  reside  with 
me,  and  be  assisting  me  in  my  decease,  that  are  worthy ;  or  furnish 
them  with  four  or  five  thousand  dollars  worth  of  goods  at  a  reason- 
able advance,  on  a  credit  of  from  three  to  five  years,  taking  bonds, 
with  interest,  from  one  year  after  supply. 

"  In  case  my  brother  James  should  prefer  continuing  partnership 
with  Charles  S.  Carson,  (in  place  of  closing  the  business  of  King, 
Carson  and  King,  as  soon  as  legal  and  convenient,)  then  my  will  is 
that  William  Trigg  and  my  wife  carry  on  the  business,  one 
[  •  350  ]  third  of  each  for  their  own  *  account,  and  the  remaining 
third  to  be  equally  divided  between  the  children  of  my 
brother  James,  and  sisters  Nancy  and  Elizabeth. 

"  To  my  father,  Thomas  King,  I  leave  during  his  life  the  houses 
he  now  resides  in  and  occupies  at  Fruit  hill,  together  with  that  part 
of  my  land  in  said  tract  north  of  the  great  road  that  he  chooses  to 
farm,  with  what  fruit  he  may  want  from  the  orchard ;  the  spring- 
house  being  intended  for  a  wash-house,  with  the  appurtenances, 
subject  to  the  direction  of  my  beloved  wife  Mary,  as  also  the  orchard, 
except  as  aforesaid.  I  also  leave  and  bequeathe  to  my  father  the  sum 
of  two  hundred  dollars  per  annum  during  his  life,  and  if,  accidentally, 
fire  should  destroy  his  Fincastle  house  and  buildings,  a  further  sum 
of  two  hundred  dollars  per  annum,  while  his  income  from  there  would 
cease. 

"  I  also  leave  and  bequeathe  to  the  Abingdon  Academy  the  sum  of 
1^10,000,  payable  to  the  trustees  in  the  year  1816,  or  lands  to  that 
amount,  to  be  vested  in  said  academy,  with  the  interest  or  rents 
thereon,  forever. 

^  Abingdon,  Vhrginia,  March  3, 1806.        "  WILLIAM  KING. 

■    "  Test    Wm.  D.  Nbelson, 
"Jno.  Doherty." 

"  I  hereby  appoint  William  Trigg,  of  Abingdon,  and  James  King, 
of  Nashville,  executors  of  my  last  will  and  testament  inclosed,  written 
by  my  own  hand,  and  signed  this  3d  day  of  March,  1806. 

"  WILLIAM  KING. 

"  The  other  wills  of  previous  dates  to  said  3d  of  March,  1806,  being 
void.  «  WILLIAM  KING." 

We  agree  that  William  King,  at  the  time  of  his  death,  was  seised 
and  possessed  of  seventy-six  tracts  of  land  in  the  said  county  of 
Washington,  containing  in  the  whole  19,473  acres  of  land,  on  one 
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of  which  tracts  is  the  saltworks,  which  have,  since  his  death,  been 
leased  for  years,  at  the  annual  rent  of  $30,000 ;  also  of  nineteen  lots 
in  the  town  of  Abingdon,  in  Washington  county,  nine  of 
which  *  produced  an  annual  rent  of  $660 ;  also  of  fourteen  [  *  351  ] 
tracts  of  land  in  the  county  of  Wythe,  containing  3,494^ ; 
also  of  eighteen  tracts  of  land  in  the  State  of  Tennessee,  containing 
in  the  whole  10,880 ;  also  of  shares  in  town  lots  in  several  of  the 
towns  in  the  said  State  of  Tennessee.  We  also  agree  that  the  said 
William  Eiog  survived  his  father*  in  the  will  mentioned ;  that  the 
said  William  Sling  had  brothers  and  sisters,  to  wit:  James  King,  a 
brother  of  the  whole  blood ;  Nancy,  a  sister  of  the  whole  blood,  the 
wife  of  Connally  Finlay,  in  the  will  mentioned ;  Samuel  King,  a 
brother  of  the  half  blood ;  Hannah,  a  sister  of  the  half  blood,  the  wife 
of  John  Allen  ;  aU  of  which  brothers  and  sisters  before  named,  sur- 
vived the  said  William  Sling ;  that  another  sister  of  the  said  William 
King,  of  the  whole  blood,  died  before  him,  and  was  named  Elizabeth, 
the  wife  of  John  Mitchell,  who  is  mentioned  in  the  will. 

We  agree  that  William  King,  the  lessor  of  the  plaintiff,  is  the 
same  WUliam  King,  the  son  of  James  King,  brother  of  the  testator, 
mentioned  by  him  in  the  will. 

We  farther  agree  that  William  Trigg,  in  the  will  mentioned,  de- 
parted this  life  on  the  4th  of  August,  1813,  leaving  Rachel  Trigg,  in 
the  will  mentioned,  his  widow,  and  four  sons,  the  said  Rachel  having 
borne  them  to  the  said  William  Trigg,  and  not  having  borne  any 
daughter  to  him  the  said  William  Trigg,  at  any  time,  which  said 
sons  are  now  living ;  that  Mary,  who  was  the  wife  of  the  said  Wil- 
liam King,  is  still  living,  aged  forty-three  years,  and  is  now  the  wife 
of  Francis  Smith. 

We  further  agree  that  William  King,  the  lessor  of  the  plaintiff^  is 
married  to  Sarah  Bekem ;  that  James  King  had  only  one  daughter, 
named  Rachel  Mary  Eliza,  who  is  now  the  wife  of  Alexander  McCall, 
and  that  Elizabeth,  the  wife  of  John  Mitchell,  had  only  two  daugh- 
ters, to  wit :  Elizabeth,  who  is  now  the  wife  of  WilUam  Heiskill, 
and  Polly,  who  is  now  the  wife  of  Abraham  B.  Trigg. 

We  agree  that  William  King,  the  testator,  died  seised  and  pos- 
sessed of  the  house  and  lot  in  the  declaration  mentioned..     We 
agree  the  lease  entry  and  ouster  in  the  declaration  supposed ; 
*  and  that  the  defendants  are  in  possession  of  the  house  and  [  *  352  ] 
lot  in  the  declaration  mentioned. 

If  upon  this  state  of  facts,  the  lessor  of  the  plaintiff  ought  to  re- 
cover at  this  time,  we  agree  that  judgment  shall  be  entered  for  him ; 
and  that  if  the  court  shgll  be  of  opinion  that  he  ought  not  to  recover 
Dntil  after  the  death  of  Mary,  the  wife  of  Francis  Smith,  or  that  he 
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ought  not  at  any  time  to  recover,  judgment  shall  be  entered  in  favor 
of  the  defendants.  We  also  agree  that  the  property  in  controversy 
is  worth  more  than  two  thousand  dollars. 

Skeffy^  for  the  plaintiff. 

Smyth  and  Webster^  for  the  defendant. 

The  case  was  held  under  advisement  from  the  last  term. 
[  *  374  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  brought  to  a  judgment  rendered  in 
an  ejectment  by  the  district  court  of  the  United  States,  for  the  west- 
em  district  of  Virginia.  The  judgment  was  pronounced  on  a  case 
agreed.     Three  questions  have  been  made  at  the  bar :  — 

1.  Is  the  condition  on  which  the  testator  has  devised  his  real  estate 
in  trust  to  William  King,  a  condition  precedent  or  subsequent  ? 

2.  K  subsequent,  at  what  time  does  the  estate  vest  in  possession  ? 

3.  What  is  the  nature  of  the  estate  when  vested  ? 
1.  Is  the  condition  precedent  or  subsequent  ? 

The  words  of  the  will  are,  "  in  case  of  having  no  children,  I  then 
leave  and  bequeathe  all  my  real  estate  at  the  death  of  my  wife  to 
WiUiam  King,  son  of  brother  James  King,  on  condition  of  his  mar- 
rying a  daughter  of  William  Trigg  and  my  niece  Rachel,  his  wife, 
lately  Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue  of  said  mar- 
riage, and  in  case  such  marriage  should  not  take  place,  I  leave  and 
bequeathe  said  estate  to  any  child,  giving  preference  to  age,  of  William 
and  Rachel  Trigg  that  will  marry  a  child  of  my  brother  James  King's 
or  of  sister  Elizabeth's,  wife  of  John  Mitchell,  and  to  their  issue." 

It  was  admitted  in  argument,  and  it  is  certainly  well  settled,  Willis, 
156.  2  Bos.  &  Pull.  295.  1  D.  &  E.  645,  that  there  are  no  technical 
appropriate  words  which  always  determine  whether  a  devise  be  on  a 
condition  precedent  or  subsequent.  The  same  words  have  been  de- 
termined differently,  and  the  question  is  always  a  question  of  intention. 
If  the  language  of  the  particular  clause,  or  of  the  whole 
[  •  375  ]  will,  •  shows  that  the  act  on  which  the  estate  depends  must 
be  performed  before  the  estate  can  vest,  the  condition  is  of 
course  precedent ;  and  unless  it  be  performed  the  devisee  can  take 
nothing.  K,  on  the  contrary,  the  act  does  not  necessarily  precede  the 
vesting  of  the  estate,  but  may  accompany  or  follow  it,  if  this  is  to 
be  collected  from  the  whole  will,  the  condition  is  subsequent. 

In  the  case  under  consideration,  the  testator  does  not  in  terms  give 
his  real  estate  to  William  King  on  his  marrying  the  daughter  of 
William  and  Rachel  Trigg,  but  at  the  deat>^  of  his,  the  testator's  wife, 


JANUARY  TERM,   1830.  44» 

Finlaj  v.  King's  Lessee.    8  P. 

on  condition  of  his  mairying  a  daughter  of  William  and  Rachel 
Trigg^  Whatever  doubt  may  be  entertained  respecting  the  lands  nqt 
given  to  the  wife  for  life,  the  testator  has  expressed  clearly  his  inten- 
tion, that  the  lands  incumbered  with  his  wife's  life-estate  should 
come  to  the  possession  of  William  King  at  her  death.  He  gives  the 
estate  at  that  time,  without  requiring  that  the  condition  annexed  to 
it  should  be  previously  performed.  The  estate  then  vests  in  posses- 
sion, whether  the  condition  on  which  it  was  to  depend  be  or  be  not 
performed.  It  cannot  be  supposed  to  have  been  his  intention  that 
the  devisee  should  take  possession  under  this  devise,  before  the  in- 
terest vested  in  him.  The  interest,  therefore,  must  have  vested  pre- 
viously or  at  the  time.  The  language  of  the  testator  does  not 
indicate  the  intention  that  the  marriage  must  take  place  during  the 
life  of  his  wife  ;  nor  do  the  circumstances  of  the  parties  justify  us  in 
imputing  such  an  intention  to  him.  The  time  of  her  death  was  un- 
certain, and  it  might  follow  close  upon  his  own.  The  contemplated 
marriage  could  not  possibly  take  place  until  the  lapse  of  many  years, 
because  one  of  the  parties  had  not  come  into  existence.  WUliam 
and  Rachel  Trigg  had  not  at  the  time,  and  never  have  had,  a  daugh- 
ter. The  testator  therefore  has  fixed  a  time  when  the  estate  is  to 
vest,  which  might  probably  precede  the  happening  of  the  event  on 
which  its  continuance  is  to  depend.  This  is  clearly  a  condition  sub- 
sequent, as  to  those  lands  in  which  an  estate  for  life  is  given  to  the 
wife  of  the  testator. 

Does  any  reason  exist  which  will  authorize  a  distinction  between 
those  lands  in  which    the    wife   took   a  life-estate,   and 
•those  of  which  no  other  present  disposition  is  made  in  [•STB] 
the  will. 

The  testator  makes  no  distinction.  In  one  clause,  he  gives  ^^  his 
whole  real  estate  at  the  death  of  his  wife  to  William  King,  son  of 
his  brother  James  Sling,  on  condition,"  &c.  If,  as  the  language 
would  seem  to  indicate,  the  devisee  was  entitied  to  possession  of  the 
whole  property  at  the  same  time,  that  is,  at  the  death  of  the  testator's 
wife,  it  would  follow  that  the  condition  on  which  the  whole  depends 
is  a  condition  subsequent  K  the  devise  should  be  construed,  as  the 
defendant  in  error  contends,  to  give  William  King  a  right  to  the  im- 
mediate possession  of  that  part  of  the  estate  of  which  no  other  dis- 
position is  made,  does  this  circumstance  fornish  any  reason  for  the 
opinion  that  this  part  of  the  [ejstate  depends  on  a  condition  prece- 
dent ?  We  think  not.  The  will  might  then  be  construed  as  if  it  were 
expressed  thus :  "  In  case  of  having  no  children,  I  then  leave  and  be- 
queathe all  my  real  estate,  subject  to  the  devise  to  my  wife  for  life,  to 
William  King,  son  of  my  brother  James  King,  on  condition  of  his 
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mgurying,"  &c.  This  is  the  most  unfavorable  manner  for  the  defend- 
ant in  error,  in  which  the  question  can  be  presented.  It  waives  the 
benefit  derived  from  fixing  a  time  for  the  possession  of  a  considerable 
part  of  the  estate,  which  might  very  probably  precede  the  event  on 
which  its  continuance  is  made  to  depend.  Had  even  this  been  the 
language  of  the  will,  the  estate  in  the  lands  would,  we  think,  depend 
on  a  condition  subsequent. 

It  is  a  general  rule,  that  a  devise  in  words  of  the  present  time,  as  I 
give  to  A  my  lands  in  B,  imports,  if  no  contrary  intent  appears,  an 
immediate  interest  which  vests  in  the  devisee  on  the  death  of  the 
testator.  It  is  also  a  general  rule,  that  if  an  estate  be  given  on  a 
condition,  for  the  performance  of  which  no  time  is  limited,  the  de- 
visee has  his  life  for  performance.  The  result  of  those  two  principles 
seems  to  be,  that  a  devise  to  A,  on  condition  that  he  shall  marry  B, 
if  uncontrolled  by  other  words,  takes  effect  immediately ;  and  the 
devisee  performs  the  condition,  if  he  marry  B  at  any  time  during  his 
life.  The  condition  is  subsequent.  We  have  found  no 
[  •  377  ]  case  in  which  a  general  devise  *  in  words,  importing  a  pres- 
ent interest  in  a  will,  making  no  other  disposition  of  the 
property,  on  a  condition  which  may  be  performed  at  anj  time,  has 
been  construed  from  the  mere  circumstance,  that  the  estate  is  given 
on  condition,  to  require  that  the  conditioa  must  be  performed  before 
the  estate  can  vest  There  are  many  cases  in  which  the  contrary 
principle  has  been  decided.  2  Atk.  18 ;  Cases  T.  T.  164, 166 ;  2  P. 
Wms.  626 ;  2  Pow.  on  Dev.  257  ;  1  Salk.  170 ;  4  Mod.  68 ;  2  Salk. 
670.  We  think  then  that  the  condition  on  which  the  devise  to  Wil- 
liam King  depended,  was  a  condition  subsequent. 

2.  The  second  point  is  one  of  more  difiiculty.  Does  that  part  of 
the  real  estate  which  is  not  otherwise  expressly  disposed  of,  vest  in 
William  King,  immediately,  or  at  the  death  of  the  testator's  wife? 

The  words  are,  "in  case  of  having  no  children,  I  then  leave  and 
bequeathe  all  my  real  estate,  at  the  death  of  my  wife,  to  William 
King,  son  of  brother  James  King,  on  condition,"  &c. 

These  words  certainly  import  that  the  whole  estate  should  vest  in 
possession  at  the  same  time,  and  mark  with  precision  when  that 
time  shall  be.  This  express  provision  can  be  controlled  only  by  a 
strong  and  manifest  intent,  to  be  coUected  from  the  whole  will.  But 
the  intent  of  the  testator  is  the  cardinal  rule  in  the  construction  of 
wills ;  and  if  that  intent  can  be  clearly  perceived,  and  is  not  contrary 
to  some  positive  rule  of  law,  it  must  prevail ;  although  in  giving 
effect  to  it  some  words  should  be  rejected,  or  so  restrained  in  their 
application,  as  materially  to  change  the  literal  meaning  of  the  par- 
ticular sentence. 
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The  counsel  for  the  defendant  in  error  insists  that  the  intent  to 
give  the  reid  estate  not  otherwise  disposed  of  immediately  to  William 
King,  is  apparent  on  the  face  of  the  will,  and  must  control  the  con- 
struction of  the  clause  under  consideration.  This  proposition  has 
been  so  fully  discussed  at  the  bar,  that  the  court  need  only  restate 
the  principles  which  have  been  already  advanced  in  the  argu- 
ment. 

*  Of  the  immense  estate  left  by  the  testator,  about  one  [  *  378  ] 
half,  including  her  dower,  was  given  to  his  wife  and  others 
for  her  life.     The  residue  was  given  to  William  King  immediately, 
on  the  trust  mentioned  in  the  will,  or  given  by  implication  to  the  tes- 
tator's wife,  or  was  permitted  to  descend  to  his  heir  at  law. 

As  the  devise  to  William  King  was  on  a  condition  subsequent,  it 
may  be  construed,  so  far  as  respects  the  time  of  taking  possession,  as 
if  it  had  been  conditionaL  The  condition  opposes  no  obstacle  to  his 
immediate  possession,  if  the  intent  of  the  testator  shall  require  that 
construction. 

We  will  first  consider  the  supposed  implied  devise  to  the  wife. 

As  William  King  was  not  the  heir  of  the  testator,  a  devise  to  him 
at  her  death  does  not  necessarily  imply  an  estate  in  her  during  life ; 
and  the  will  itself  furnishes  strong  reason  for  rejecting  this  construc- 
tion. His  wife,  as  might  well  be  supposed,  was  first  in  his  mind,  and 
was  kept  in  mind  throughout  the  wilL  He  notices  her  legal  right  to 
dower,  so  as  to  avoid  a  possible  implication  that  what  he  gave  her 
was  in  lien  of  dower,  afid  to  secure  her  from  the  necessity  of  relin- 
quishing all  interest  in  the  estate  bequeathed  to  her  as  preliminary 
to  claiming  her  dower.  She  claims  her  dower  under  the  will,  as  she 
does  the  other  laige  estate  bequeathed  to  her.  It  is  not  probable 
that  a  person  who  was  carefrd  to  notice  even  that  to  which  she 
would  have  been  entitled  under  the  law,  would  have  omitted  totally 
a  very  large  property  which  she  could  claim  only  under  the  will. 
He  even  notices  the  remainder  of  a  small  property  in  the  occupancy 
of  bis  father ;  and  mentions  his  wife  in  many  other  parts  of  his  will, 
in  a  manner  to  add  to  the  improbability  of  his  having  totally  omitted 
her  name,  when  a  very  large  benefit  was  intended.  It  seems  to  us 
to  be  contrary  to  reason  and  to  the  ordinary  rules  of  construction  to 
intend,  that  a  large  estate  is  given  by  an  unnecessary  implication  to 
a  wife  who  takes  her  dower  in  the  whole,  and  also  a  large  part  by 
express  words.  We  think  it  very  clear  that  there  is  no  implicative 
devise  to  the  wife. 

Does  the  property  in  question  descend  to  the  heir  at  law 
•  daring  the  life  of  the  wife  ?    Was  it  the  purpose  of  the  [  *  379  1 
testator  to  die  intestate  with  respect  to  it  until  her  death  ? 
VOL.  VIII.  38 
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We  cannot  think  that  such  was  his  purpose ;  or  that  his  will  au- 
thorizes the  court  to  say  so. 

The  introductory  clause  indicates  an  intention  to  dispose  of  all  his 
estate.  He  says :  "  I,  William  Ejing,  have  thought  proper  to  make 
and  ordain  this  to  be  my  last  will  and  testament,  leaving  and  be- 
queathing  my  worldly  estate  in  the  manner  following."  These 
words  are  entitled  to  considerable  influence  in  a  question  of  doubtful 
intent,  in  a  case  where  the  property  is  given,  and  the  question  arises 
between  the  heir  and  devisee  respecting  the  interest  devised.  The 
words  of  the  particular  clause  also  carry  the  whole  estate  from  the 
heir,  but  they  fix  the  death  of  the  testator's  wife  as  the  time  when 
the  devisee  shall  be  entitled  to  possession.  They  axe:  "  In  case  of 
having  no  children,  I  then  leave  and  bequeathe  all  my  real  estate,  at 
the  death  of  my  wife,  to  William  King,  son  of  brother  James  King," 
&c. 

It  is  admitted  that  if  this  clause  stood  alone,  unexplained  by  other 
parts  of  the  will,  the  real  estate,  not  otherwise  disposed  of,  would 
descend  to  the  heir.  The  law  gives  to  him  whatever  is  not  given  to 
others.  But  if  other  provisions  in  the  will  show  an  intent  that  the 
legal  title  of  the  heir  should  not  prevail,  those  other  provisions  must 
be  respected  in  construing  the  instrument.  Cases,  T.  T.  157;  1 
Coke,  1 ;  3  P.  Wms.  295 ;  1  WDs.  333 ;  1  Ves.  225 ;  1  Wash.  97, 
107  ;  1  CaU.  132 ;  1  Munf.  143, 145. 

When  the  will  was  made,  the  testator's  father  was  alive,  and  was 
consequently  to  be  considered  as  his  heir.  He  was  an  old  man ;  and 
the  provision  made  for  him  seems  to  have  contemplated  only  a  com- 
fortable supply  for  the  wants  of  one  who  had  grown  up  and  lived  in 
simple  unexpensive  habits.  The  testator  gives  himibr  life  the  houses 
in  which  he  then  resided,  with  so  much  land  as  he  might  choose  to 
farm,  what  fruit  he  might  want,  and  the  spring  house,  subject  to  the 
direction  of  his  wife ;  also  the  sum  of  $200  per  annum  during  his 
life;  and  if  fire  should  destroy  his  Fincastle  house,  a 
[  •  380  ]  •  further  sum  of  $220  per  annum  while  his  income  from 
that  source  should  be  suspended.  This  property  is  given 
to  his  wife  for  life  on  the  death  of  his  father.  These  moderate  pro- 
visions for  the  heir,  contemplating  only  the  ease  and  comfortable 
supply  of  the  wants  of  an  old  man,  comport  very  little  with  the  idea 
of  leaving  an  immense  estate,  consisting  among  other  articles  of 
numerous  tracts  of  land,  remote  from  each  other,  most  probably  of 
very  difficult  management,  to  descend  to  him.  It  is  not  probable  that 
this  estate  would  be  left  to  descend  to  him  for  the  life  of  Mrs.  King. 
Her  surviving  him  was  probable,  and  the  testator  expected  she  would 
survive  him.     The  lands  devised  to  him  are  given  to  her  for  life. 
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The  father,  who  was  the  presumptive  hehr  when  the  will  was 
made,  died  during  the  life  of  the  testator.  This  event  is  not  sup- 
posed to  affect  the  construction  of  the  will.  But  were  it  otherwise  ; 
were  it  supposed  that  he  might  look  forward  to  that  event,  and  con- 
template his  brothers  and  sisters  as  his  probable  heirs,  the  will  for- 
nishes  arguments  of  great  weight  in  support  of  the  opinion,  that  he 
did  not  intend  them  to  take  any  thing  not  expressly  devised  to  them. 
The  heirs  of  the  testator,  at  the  time  of  his  death,  were  James  King, 
a  brother  of  the  whole  blood,  Nancy  Finlay,  a  sister  of  the  whole 
blood,  Elizabeth  and  Polly,  the  daughters  of  EUzabeth  Mitchell,  a 
sister  of  the  whole  blood,  Samuel  King,  a  brother  of  the  half  blood, 
and  Hannah  Allen,  a  sister  of  the  half  blood.  Each  of  these  persons 
is  noticed  in  the  will.  For  some  of  them,  an  ample  provision  is 
made.  To  others,  less  favor  is  shown.  The  legacies  to  his  brother 
and  sister  of  the  half  blood  are  inconsiderable ;  while  his  bequests  to 
those  of  the  whole  blood  are  large.  No  one  of  them  is  omitted. 
The  circumstances  that  his  mind  was  clearly  directed  to  each,  and 
that  he  has  carefully  measured  out  his  bounty  to  each,  discriminating 
between  them  so  as  to  show  great  inequality  of  affection,  operate 
powerfully  against  the  opinion,  that  he  intended  to  leave  a  very  large 
property  to  descend  upon  them  by  the  silent  operation  of  law. 

The  whole  will  proves  the  primary  intention  of  the  testa- 
tor •to  have  been  to  keep  his  immense  real  estate  together,  [  *  381  J 
and  to  bestow  this  splendid  giffc  on  some  individual  who 
should  proceed  from  the  union  of  his  own  family  with  that  of  his 
wife.  In  case  of  having  no  children,  he  gives  all  his  real  estate,  at 
the  death  of  his  wife,  to  William,  the  son  of  his  brother  James,  on 
condition  of  his  marrying  a  daughter  of  William  Trigg  and  Rachel 
his  wife,  in  trust  for  the  eldest  son  or  issue  of  said  marriage.  If  such 
marriage  should  not  take  place,  he  gives  said  estate  to  any  child, 
giving  preference  to  age,  of  William  and  Rachel  Trigg,  who  should 
marry  a  child  of  his  brother  James,  or  of  his  sister  Elizabeth.  Wil- 
liam Trigg  was  the  brother  of  his  wife.  His  primary  object,  then,  is 
the  issue  of  a  marriage  between  his  nephew  William  King  and  a 
daughter  of  WiUiam  Trigg,  by  his  then  wife,  the  niece  of  the  testa^ 
tor.  His  second  object  was  the  issue  of  any  marriage  which  might 
take  place  between  any  child  of  William  and  Rachel  Trigg,  and  any 
child  of  his  brother  James  or  of  his  sister  Elizabeth.  That  both  these 
objects  have  been  defeated  by  the  course  of  subsequent  events,  does 
not  change  the  construction  of  the  wilL  The  testator  undoubtedly 
expected  the  one  or  the  other  of  them  to  take  place,  and  his  intention 
respecting  the  immediate  interest  of  the  devisee  or  the  descent  to  the 
heir,  is  the  same  as  if  a  daughter  had  afterwards  been  born  to  Wit 
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liam  and  Rachel  Trigg,  who  had  intermarried  with  William  King. 
The  will,  therefore,  is  to  be  constraed  in  that  respect,  as  if  the  con- 
templated marriage  had  been  actually  consummated.  It  was  not 
very  probable,  at  the  date  of  the  will,  that  the  devisee  of  this  im- 
mense fortune  might  come  into  existence  in  less  than  twenty  years, 
nor  that  the  wife  might  live  fifty  years.  In  the  mean  time,  no  provision 
whatever  is  made  for  him.  To  what  purpose  should  the  profits  of 
the  estate  intended  for  him  be  withheld  during  the  lifetime  of  the 
testator's  wife,  since  those  profits  were  not  to  be  received  by  her  ? 
Why  should  her  death  be  the  event  on  which  lands  in  which  no  in- 
terest was  given  to  her,  should  be  enjoyed  by  the  devisee  ?  We  per- 
ceive at  once  the  reason  why  the  devise  of  those  lands  in  which  she 
had  a  life-estate,  should  take  effect  at  her  death ;  but  there  is  no 
reason  for  postponing  the  possession  of  lands  from  which 
[*  382  ]  she  could  derive  no  *  benefit,  and  which  were  not  given  to 
others  to.  the  same  period. 

The  devise  over,  too,  has  considerable  influence  in  this  question. 
It  may  be  on  a  contingency  too  remote  to  be  supported  by  law; 
but  the  testator's  intention  is  not  the  less  manifested  on  that  ac- 
count. He  did  not  suppose  it  too  remote ;  and  in  fact  it  might  have 
happened  in  a  few  years.  Had  William  King,  the  devisee,  died 
young,  or  had  William  or  Rachel  Trigg  died  without  leaving  a 
daughter,  a  fact  which  has  actually  happened,  and  any  child  of 
William  and  Rachel  Trigg  had  married  a  child  of  James  King  or  of 
Elizabeth  Mitchell,  then  the  whole  estate  is  given  to  such  child,  and 
to  the  issue  of  the  marriage.  Had  either  of  these  events  taken  place, 
the  estate  is  given  firom  the  heirs.  It  consists  very  well  with  the 
general  intention  of  the  testator  and  his  mode  of  thinking,  as  mani- 
fested in  his  will,  to  suppose  an  intention  that  the  profits  should 
accumulate  for  the  benefit  of  those  for  whom  the  estate  was  de- 
signed; we  can  perceive  nothing  in  the  will  to  countenance  the 
idea  that  he  contemplated  the  descent  of  these  lands  to  his  heirs. 
Nothing  could  be  more  contrary  to  his  general  purpose  than  the  dis- 
tribution which  the  law  would  make  of  his  real  estate  among  his 
heirs.  This  may  be  the  result  of  a  total  failure  of  aU  the  provisions 
in  the  will,  but  cannot  be  considered  as  the  inunediate  effect  if  a 
contrary  intention  is  perceived,  and  if  the  words  can  be  so  construed 
as  to  support  that  intention. 

The  words  used  by  the  testator  show  that  nothing  was  furthei 
from  his  mind  than  a  partial  intestacy.  He  says  he  has  thought 
proper  to  made  his  will,  ^'  leaving  and  bequeathing  his  worldly  estate 
in  manner  following : "  after  making  a  considerable  provision  for  his 
wife,  and  devising  to  others  during  her  life,  he  gives  ^<  all  his  real 
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estate  at  her  death  "  to  his  nephew,  on  condition,  and  on  failure  to 
perform  the  condition,  gives  "  the  said  estate  "  over.  Being  about  to 
devise  all  his  estate  to  his  nephew,  and  knowing  that  his  wife  and 
others  would  hold  a  large  part  of  it  for  her  life,  it  was  obvious  that 
his  nephew  oould  not  take  all  till  her  death.  But  if  he  devised  the 
whole  estate,  that  which  could  not  be  taken  by  the  wife, 
or  by.  others  for  her  life,  would  pass  to  the  nephew,  *  if  a  [  *  383  ] 
clear  intention  appears  in  the  whole  will  to  intercept  the 
descent  to  the  heir ;  although  the  clause  taken  literally,  would  post- 
pone the  possession,  even  of  that  part  in  which  the  wife  has  no  in- 
terest, till  her  death.  To  effect  this  intention,  the  court  will  vary  the 
strict  meaning  of  words,  and  sometimes  transpose  them.  1  CalL 
132.  The  word  "  aU "  may  be  transposed  so  that  the  clause  may 
read  "  in  case  of  having  no  children,  I  then  leave  my  real  estate,  all, 
at  the  death  of  my  wife,  to  William  King,"  &c.  Let  the  clause  be 
thus  read,  and  no  one  could  hesitate  on  its  construction.  The  whole 
estate  is  devised  to  William  King ;  but  the  possession  of  that  part 
of  it  which  is  given  to  the  wife,  or  others  for  her  life,  is  postponed 
till  her  death.  The  whole  will  bears  marks  of  being  written  by  a 
man  whose  language  was  far  from  being  accurate,  and  whose  words, 
if  taken  literally,  would,  in  some  instances,  defeat  his  intention* 
That  intention,  we  think,  was  to  devise  his  whole  real  estate  to 
William  Ejing,  in  trust,  on  a  condition  subsequent,  postponing  the 
possession  of  that  part  of  it  which  was  given  to  the  wife  and  others, 
for  her  life,  till  her  death. 

3.  The  third  point  is  one  of  great  interest  to  the  parties.  Did 
William  King  take  an  estate  which,  in  the  events  that  have  hap- 
pened, enures  to  his  own  benefit ;  or  is  he,  in  the  existing  state  of 
iMngs,  to  be  considered  as  a  trustee  for  the  heirs  of  the  testator  ? 

This  question  cannot  properly  be  decided  in  this  cause.  It  be- 
longs to  a  court  of  chancery,  and  will  be  determined  when  the  heirs 
shall  bring  a  bill  to  enforce  the  execution  of  the  trust.  We  do  not 
mean  to  indicate  any  opinion  upon  it..  The  legal  title  is,  we  think| 
in  William  King,  whoever  may  daim  the  beneficial  interest,  and  the 
judgment  is  therefore  affirmed  with  costs. 

Johnson,  J.,  dissenting. 

The  defendant  here  was  plaintiff  in  ejectment  in  the  court  below, 
in  a  suit  to  recover  certain  lands,  part  of  the  estate  of  William  King, 
the  elder. 

The  cause  comes  up  on  a  case  stated  according  to  the 
*  practice  of  Virginia,  and    upon  which   judgment  was  [  *  384  ] 
rendered  for  the  plaintiff 

38* 
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The  right  to  recover  depends  upon  the  will  of  William  King  the 
elder,  and  the  events  that  have  occurred  to  defeat  or  give  effect  to 
the  provisions  of  that  will. 

The  operative  words  of  the  will  are  these :  "  In  case  of  my  having 
no  chUdren,  I  then  leave  and  bequeathe  all  my  real  estate,  at  the 
death  of  my  wife,  to  William  King,  son  of  brother  James  King,  on 
condition  of  his  marrying  a  daughter  of  William  Trigg,  and  my 
niece  Rachel,  his  wife,  in  trust  for  the  eldest  son  or  issue  of  such 
marriage )  and  in  case  such  marriage  should  not  take  place,  I  leave 
and  bequeathe  said  estate  to  any  child,  giving  preference  to  age,  of 
said  William  and  Rachel  Trigg,  that  will  marry  a  child  of  my 
brother  James  or  of  my  sister  Elizabeth,  wife  to  John  Mitchell." 

The  testator  died  without  issue,  and  none  of  the  devisees  intended 
to  be  provided  for  came  within  the  description  of  heir  at  law. 

As  Mrs.  Trigg  died  without  having  had  issue  female,  the  marriage 
contemplated  for  William,  the  defendant,  never  became  possible; 
neither  has  any  one  of  the  marriages  contemplated  in  the  alternative 
taken  place  between  the  issue  of  the  Triggs  and  the  issue  of  testa- 
tor's brother  or  sister;  but  from  the  case  stated  it  appears  that, 
although  remote  and  improbable,  the  event  of  one  of  the  contem- 
plated marriages  is  not  impossible. 

These,  however,  appear  to  be  immaterial  facts  in  the  present  case; 
since  it  has  not  been  contended  in  argument  that  the  limitation  over 
depending  upon  the  failure  of  William's  marriage  with  a  daughter 
of  the  Triggs,  is  limited  by  the  will  to  take  effect  within  the  term 
prescribed  by  the  law  of  executory  devises.  Unless  it  could  be  con- 
fined to  the  life  of  Mrs.  Sang,  on  the  failure  of  WiUiam's  marriage, 
it  is  obvious  that  the  object  of  that  devise  over  might  not  come  in 
esse  until  after  every  life  in  being  had  terminated,  and  might  not 
marry  for  more  than  twenty-one  years  afterwards. 

Without  committing  myself,  however,  on  this  point,  I  shall  pass 
it  over;  considering  it  only  as  assumed  for  the  purpose 
[  *  385  ]  *  of  the  present  argument.  After  the  most  diligent  at- 
tention to  the  questions  in  this  cause,  I  cannot  help  coming 
to  the  conclusion,  that  its  difficulties  are  rather  artificial  or  factitious; 
and  that  the  true  legal  view  of  it  is  that  which  is  most  simple  and 
most  consistent  with  the  truth  of  the  case,  to  wit ;  that  as  to  the 
mass  of  his  estate  comprised  in  this  clause,  the  testator's  views  had 
been  wholly  baffled  by  events ;  that  the  devise  in  favor  of  the  off- 
spring of  certain  marriages  in  his  own  family  having  altogether 
failed,  the  law  must  dispose  of  his  property,  he  having  made  no 
ulterior  disposition  of  it ;  and  this,  at  last,  wiU  probably  come  the 
nearest  to  a  correct  view  of  the  testator's  intentions ;  for  we  are  at 
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liberty  to  conclude,  in  the  absence  of  such  ulterior  disposition,  that 
unless  the  estate  should  vest  in  the  manner  in  which  he  had  pro- 
posed to  vest  it,  he  was  indifferent  as  to  what  became  of  it,  or  could 
do  no  better  than  leave  it  to  the  law.  If  he  had  felt  that  strong 
predilection  for  his  supposed  favorite  nephew,  the  present  defendant, 
which  was  so  much  insisted  upon  in  argument,  it  may  be  presumed 
that  the  interests  of  that  nephew  would  not  have  been  forgotten. 

Much  use  has  been  made  of  this  assumed  predilection,  in  order  to 
establish  an  inference  of  intention  in  William's  favor. 

To  my  mind,  the  wiU  seems  calculated  to  induce  a  contrary  con- 
clusion ;  for  there  is  not  a  provision  in  the  vnH  made  in  his  favor, 
individually.  He  takes,  if  at  all,  in  trust  for  his  own  issue,  and  even 
that  issue  is  only  conditionally  an  object  of  favor ;  unless  mingled 
with  the  blood  of  the  Triggs,  it  is  rejected,  and  the  blood  of  the 
Triggs  is  followed  up  into  other  connections,  to  William's  entire 
exclusion.  Nor  is  the  offspring  of  his  brother  and  sister  admitted  to 
higher  favor,  unless  they  be  connected  with  the  offspring  of  the  Triggs. 

I  think  it  clear,  then,  that  the  primary  objects  of  testator's  bounty 
were  the  children  of  the  Triggs,  or  their  offspring,  and  not  William 
or  his  oflbpring. 

At  the  dose  of  the  argument  at  the  last  term,  I  intimated  to 
counsel  my  impression  that  the  cause  had  not  been  argued  on 
its  true  grounds.  I  considered  it  a  case  of  conditional 
*  limitation;  whereas  it  was  argued  exclusively  with  refer-  [*386] 
ence  to  the  law  of  conditions ;  the  one  party  maintaining 
that  the  marriage  of  WiUiam  was  a  condition  precedent,  and  there- 
fore, as  it  never  took  place,  nothing  ever  vested  in  him ;  the  other, 
that  the  marriage  was  a  condition  subsequent,  and  having  become, 
without  default  in  him,  impossible,  he  took  the  estate  discharged  of 
the  condition ;  but  both  conceding  that  the  cause  must  be  disposed 
of  on  the  law  of  conditions. 

It  is  deariy  a  case  of  conditional  limitation ;  but  if  it  is  to  be 
decided  on  the  law  of  conditions,  instead  of  the  law  of  contingencies, 
I  think  there  is  abundant  reason  for  maintaining  that  it  is  a  case  of 
condition  precedent,  not  subsequent.  Were  this  a  common  law 
conveyance,  I  should  think  differently,  for  reasons  well  known  to  the 
profession ;  but  in  a  will,  there  is  not  one  case  in  a  thousand  in 
which  it  would  ever  enter  the  mind  of  a  testator,  when  he  gives 
upon  condition  generally,  that  any  interest  vests  until  performance. 
I  feel  no  hesitation  in  laying  it  down  as  the  ordinary  import  of 
words  of  condition  in  a  will,  that  they  impose  a  condition  precedent 
unless  accompanying  words  or  the  general  purpose  for  imposing  the 
oondrtion  suggest  the  contrary.    In  the  present  instance,  there  can- 
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not  be  a  reason  assigned  why  any  interest  should  vest  in  William, 
prior  to  that  marriage  which  was  to  give  birth  to  the  issue  that  was 
the  sole  object  of  the  testator's  bounty.  It  was  not  William  for 
whom  any  beneficial  interest  was  intended,  but  the  issue  of  a  par- 
ticular marriage,  in  which  the  will  distinctly  shows  that  the  blood  of 
the  Triggs  was  the  favored  object.  We  must  force  the  words  of 
the  testator  from  their  simple  and  natural  meaning,  before  WiUiam 
can,  in  any  event,  become  more  than  a  mere  trustee  in  interest. 
And  why  create  him  trustee  ?  At  his  tender  age,  too,  for  an  event 
so  remote  and  uncertain;  for  persons  whose  coming  in  esse  d^ 
pended  upon  so  many  contingencies,  must  necessarily  be  so  long 
deferred  ;  and  whose  interests  would,  by  operation  of  law,  be  com- 
mitted into  hands  so  much  more  competent.  Why  make  him  a 
trustee,  who  would  need  himself  a  guardian? 

It  has  been  urged  that  the  testator  has  declared  he  did  not 
mean  to  die  intestate  as  to  any  part  of  his  property; 
[  •  387  ]  •and  %hat  marriage  being  a  valuable  consideration,  Wil- 
liam must  be  considered  a  purchaser. 

As  to  the  first  of  these  arguments,  it  is  clear  that  the  testator 
never  lost  sight  of  his  avowed  intention,  and  actually  did  dispose 
of  all  his  property,  though  not  of  all  his  estate  in  it;  and  with  so 
many  alternatives  and  precautions,  as  might  well  have  satisfied  an 
ignorant  man,  if  not  any  man,  that  he  could  not  die  intestate  as  to 
any  part  of  it.  And  as  to  William's  being  a  purchaser,  although  it 
might  well  be  denied  before  the  event  of  his  marriage,  yet,  if  it  be 
admitted,  the  consideration  in  view  was  not  his  own  advancement, 
but  that  of  his  issue.  That  was  to  him  a  legal  and  adequate  con- 
sideration, either  for  marrying  or  waiting  for  the  marriage.  A  pur- 
chase jnade  for  a  child,  is  a  case  excepted  from  that  class  of  result- 
ing trusts  which  arise  when  one  individual  pays  the  consideration, 
and  another  takes  the  title.  The  natural  feelings  imputed  to  the 
parent  are  held  sufficient  to  take  the  case  out  of  the  general  rule.  2 
Mad.  Ch.  116,  et  passim. 

If  this  will  is  to  be  adjudged  to  vest  a  present  interest  in  William, 
subject  to  be  defeated  by  breach  of  the  condition,  or  rather  waiting 
to  be  rendered  absolute  by  the  performance  of  the  condition;  in 
other  words,  if  it  is  to  be  construed  to  create  a  condition  subsequent, 
it  must  be  for  the  purpose  of  carrying  into  effect  this  will,  or  some 
purpose  of  the  testator  expressed  in  it.  But  if  it  can  be  shown  that 
it  would  be  nugatory  as  to  William,  and  unnecessary  as  to  all  other 
interests,  the  argument  fails. 

I  can  conceive  of  no  interests  that  can  be  involved  in  this  question, 
unless  it  be,  1.  The  interests  of  the  devisees  over.  2.  Those  of  the 
heir  at  law ;  or,  8.  Those  of  WiUiam  himself: 


JANUARY  TERM,   1830.  4M 

Finlay  v.  King's  Lessee.    3  P. 


Now,  as  to  the  first,  it  would  be  contrary  to  the  most  express  terms 
of  the  will,  to  give  William  a  continuing  interest,  or  any  present  in- 
terest. On  a  question  of  intention,  it  is  immaterial  whether  the 
devise  over  be  too  remote  or  not  too  remote.  The  argument  is  the 
same,  and  as  to  them,  the  devise  creates  a  legal  interest :  they  axe 
hot  to  take  under  the  trust  to  William ;  but  in  the  event  of 
his  marriage  failing,  the  devise  *  over  is  of  a  legal  interest,  so  [  *  388  ] 
that  the  trust  is  expressly  restricted  to  the  object  of  its  crea- 
tion, which  object  arises  only  upon  the  marriage  of  William.  The 
words  are,  ^<  and  in  case  such  marriage  should  not  take  effect,  I  leave 
and  bequeathe  such  estate  to  any  child,"  &c.  So  that,  upon  the  fail- 
ure of  the  marriage,*the  trust  was  intended  to  be,  as  to  the  devise 
over,  as  though  it  never  had  been  mentioned. 

This  is  expressly  limiting  William's  interest  to  the  purposes  of  its 
creation,  and  rendering  it  idle  and  useless,  except  in  the  event  of  the 
marriage. 

And  why  should  the  heir  at  law  ask  to  invest  William  with  an  ex- 
isting interest  ?  He  has  no  need  of  a  legal  estate  in  William  to 
maintain  his  right.  His  claim,  as  of  an  undisposed  residue,  is  better 
than  of  a  resulting  trust  under  the  devise  to  William. 

Or  why  should  the  court  adjudge  this  a  condition  subsequent  in 
behalf  even  of  William  himself?  The  law  is  clear,  that  he  can  take 
no  beneficial  interest  under  fhis  will ;  his  case  is  one  of  the  strongest 
possible  against  the  arising  of  any  implication  in  favor  of  a  devisee. 
In  the  case  of  Wheeler  v.  Stfeer,  Mosely,  301,  case  165,  in  which  the 
executors  claimed  a  beneficial  interest  in  the  residue  of  property 
given  them  in  trust,  the  court  declares  it  to  be  the  strongest  case  pos« 
sible  against  them,  that  they  take  expressly  in  trust. 

And  in  the  case  of  MUnes  v.  Slater,  8  Ves.  308,  where  a  similar 
claim  was  preferred,  it  was  held  to  be  conclusive  against  it,  that  one 
of  their  number  was  created  trustee.  The  heir  is  not  to  be  precluded 
or  postponed,  except  upon  express  words,  or  strong,  if  not  unavoid- 
able implication.  Here  the  implications  are  all  against  him  w^ho 
would  preclude  the  heir  at  law. 

If,  then,  the  purpose  and  the  words  of  the  will  point  to  the  mar- 
riage of  William,  for  the  initiation  of  the  testator's  bounty,  and  no 
interest  or  object  whatever  will  be  subserved  by  vesting  in  William 
a  present  interest,  it  follows  that  the  marriage,  which  is  the  con- 
dition, should  be  held  a  condition  precedent. 

Nor  can  I  feel  the  force  of  that  argument  in  favor  of  a 
present  or  beneficial  devise  to  William,  which  is  deduced*  [  •389  ] 
from  the  circumstance  that  no  provision  is  made  by  the  will 
for  the  application  of  the  income  during  the  interval  that  must  ensua 
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between  the  marriage  of  William  and  birth  of  issue;  an  interval 
which,  by  possibility,  might  last  many  years. 

K  this  were  an  application  for  a  maintenance  out  of  that  incomCi 
such  an  implication  might  have  weight ;  but  it  certainly  goes  no 
further ;  and  even  to  that  point  the  inference  is  not  unavoidable,  since 
it  is  perfectly  consistent  with  the  character  and  duties  of  a  trusteei 
to  receive  and  invest  the  rents  and  profits  of  the  trust  estate  in  ex- 
pectancy of  the  event  which  is  to  appropriate  them.  And  where  no 
specific  instructions  are  given  him,  a  prudent  man  will  claim  and  re- 
ceive the  directions  and  protection  of  a  court  of  equity,  in  applying 
such  income ;  it  is  every  day's  practice. 

If,  then,  neither  does  the  will  give  nor  the  law  imply  any  beneficial 
interest  to  William,  there  can  be  no  reason  for  vesting  any  thing  in 
him  before  the  marriage. 

Believing  as  I  do,  that  if  the  case  must  be  disposed  of  upon  the  ques- 
tion whether  the  condition,  if  a  case  of  condition  be  precedent  or  sub- 
sequent, it  ought  to  be  adjudged  a  condition  precedent,  I  should  here 
conclude.  But  as  the  case  has  been  laid  over,  and  there  is  no  know- 
ing on  what  point  it  may  go  off,  I  must  proceed  to  examine  it  in  other 
points  of  view. 

I  will  then  next  examine  the  rights  of  William  upon  the  h}rpoth- 
esis  that  it  is  a  condition  subsequent. 

If  a  condition  subsequent,  he  can  onl^,  in  the  most  favorable  view 
of  his  interests,  be  placed  in  the  same  relations,  and  acquire  the  same 
rights  by  its  becoming  impossible,  that  Vould  have  resulted  from  the 
performance  of  the  condition. 

Suppose,  then,  the  condition  performed,  what  would  have  been 
the  character  and  extent  of  his  rights  ?  On  what  principle  could  he 
be  discharged  from  the  trust  on  which  every  thing  is  given  to  him 
that  the  will  gives  ?  Would  he  have  held  to  his  own  use  or  to  that 
of  his  issue  ?  He  would  not  have  acquired  an  estate  tail 
[  *  390  ]  under  the  rule  in  *  Shelly's  case,  because  he  was  a  mere 
trustee;  his  legal  estate  could  not  unite  with  the  use  to 
his  issue  so  as  to  make  one  estate.     And  if  he  would  have  held 

« 

in  trust  for  his  issue  by  that  marriage,  what  would  have  been  the 
consequence  of  his  dying  without  issue?  The  question  is  easily 
answered. 

The  reversion  of  the  use,  in  the  event  supposed,  never  passed  from 
the  testator.  The  disposition  of  the  law  was  this :  upon  the  death  of 
testator,  the  whole  descended  upon  the  heir,  to  await  the  event  of 
William's  marriage.  Upon  his  marriage,  he  would  have  become  en- 
titled to  take  and  hold  in  trust  for  the  issue  of  that  marriage.  But 
what  is  the  rule  of  law  when  a  trust  is  created  for  an  object  that 
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never  comes  into  existence,  or  a  purpose  that  fails  ?  It  cannot  be 
questioned  that  the  trustee  then  holds  to  the  use  of  the  heir  at  law. 
I  will  not  say  it  is  absurd,  but  it  does  appear  to  me  irreconcilable 
with  any  principles  that  I  am  acquainted  with,  that  a  trust  should  be 
converted  into  a  beneficial  interest  by  the  occurrence  of  an  event 
which  makes  the  trust  idle  and  without  an  object;  and  it  is  not 
easily  reconcilable  with  reason  or  with  the  views  of  the  testator,  that 
an  interest  which  the  heir  at  law  would  unquestionably  have  retained 
even  after  the  marriage,  should  be  devested  by  the  impossibility  that 
the  marriage  should  ever  take  place. 

There  is  not  wanting  legal  authority  for  maintaining,  on  the  con- 
trary, that,  had  the  marriage  taken  place,  and  the  wife  died  without 
issue,  so  as  to  render  it  impossible  that  the  object  of  the  trust  should 
ever  come  in  esse,  the  estate  would  immediately  have  returned  to  the  heir 
at  law.  I  allude  to  the  case  of  Mansfield  v»  Dugard,  1  Eq.  Ca.  Abr.  195, 
1  Feame,  372,  in  which  the  devise  was  to  the  wife  until  the  son  at^ 
tained  his  age  of  twenty-one  years.  The  son  died  at  thirteen,  and 
it  was  ruled  that  the  wife's  estate  determined  on  the  son's  decease. 

But  it  is  with  reluctance  I  bestow  time  upon  examining  these  ques- 
tions, so  thoroughly  am  I  satisfied  that  this  case  does  not  turn  on  the 
doctrine  of  conditions.  It  is  a  case  of  conditional  limitation,  and 
therefore  to  be  disposed  of  upon  very  different  principles. 
Cases  of  conditional  limitation  *  partake  of  the  nature  of  [  *  391  ] 
conditions ;  but  they  are  cases  of  contingency,  and  to  be 
adjudged  upon  the  principles  applicable  to  contingent  estates.  Their 
distinguishing  characteristics  are,  that  they  contain  a  condition  either 
to  devest  an  estate  vested,  or  to  prevent  the  vesting  of  an  estate 
contemplated,  and  to  carry  over  the  interest  to  another  party,  or  to 
some  other  purpose,  not  to  the  heir.  Whereas,  it  is  indispensable 
to  the  legal  idea  of  a  condition  that  it  should  enure  to  the  benefit  of 
the  heir,  that  he  should  enter,  and  that  the  effect  of  entry  should 
be  the  restoration  of  the  original  estate,  not  the  creation  of  a  new 
estate.  A  conditional  limitation  is  comprised  among  executory 
devises,  and  therefore  can  be  created  by  will  alone ;  but  estates  on 
condition  may  be  created  by  deed  or  will.  As  to  the  estate  to  be 
created  or  carried  over,  as  well  as  in  those  instances  in  which  it 
anticipates  or  prevents  an  estate  from  vesting,  it  is  obvious  that 
conditional  limitations  must  be  assimilated  to  conditions  precedent 
But  as  the  contingency  may  also  operate  to  devest  an  estate  taken 
presently,  it  is  equally  obvious  that  it  then  approximates  to  a  con- 
dition subsequent  in  one  of  its  effects.  In  either  case,  however, 
it  is  regarded  as  a  contingency,  and  the  law  of  conditions  is  not 
applied  to  it,  to  any  purpose  that  would  defeat  the  estate  of  the 


466         SUPREME  COURT  OF  THE  UNITED  STATES. 

ilnlay  t;.  King's  Lessee.    3  P. 

second  taker.  It  is,  on  the  contrary,  so  moulded  and  applied  as  may 
give  effect  to  the  devise  over. 

The  question,  whether  this  is  a  case  of  condition  or  of  conditional 
limitation,  is  easily  decided  by  subjecting  it  to  a  very  simple  and 
obvious  test. 

Let  us  assume  for  argument  that  the  devise  over  on  failure  of 
William's  marriage  is  not  too  remote,  that  he  took  under  a  condition 
subsequent,  and  committed  a  clear  breach  of  the  condition.  In  that 
event,  if  this  is  a  case  subject  to  the  law  of  conditions,  the  heir  alone 
could  enter,  and  his  entry  would  restore  the  original  estate,  not  carry 
over  an  estate  to  another,  for  it  is  a  canon  of  the  law  of  conditions^ 
that  although  entry  for  condition  broken  may  defeat  one  estate,  it 
cannot  create  a  new  one  or  carry  over  another  estate ;  it  may  restore  the 
estate  of  him  who  imposed  the  condition,  but  does  no  more. 
[  *392  ]  *What,  then,  would  become  of  the  devise  over?  of  the 
will  ?  and  of  testator's  intention  ?  They  would  be  defeated, 
and  hence  words  of  condition  in  such  cases  are  construed  words  of 
limitation,  and  the  condition  converted  into  a  contingency  upon  the 
happening  or  failure  of  which  the  estate  devised  in  the  alternative 
goes  over  and  vests  without  entry.  There  is  no  other  mode  of  carry- 
ing into  effect  the  intention  of  the  testator  but  by  giving  to  his  lan- 
guage a  meaning  that  wiU  comport  with  that  intention.  The  only 
difficulty  in  this  cause,  and  that  which  probably  preoccupied  the 
attention  of  counsel  with  the  law  of  conditions,  has  resulted  from 
mere  casualty.  By  a  series  of  unanticipated  events,  the  heir  at  law 
is  at  this  time  actually  thrown  into  the  same  relation,  with  regard  to 
the  defendant  here,  in  which  he  would  have  stood,  had  the  case  been 
one  purely  of  condition.  That  is,  if  the  devise  over  be  put  out  of 
the  will,  as  too  remote  in  its  creation,  then,  in  effect,  the  entry  of 
the  heir,  if  he  has  a  right  to  enter,  would  enure  to  his  own  benefit 

But  this  can  make  no  change  in  the  law  of  the  case.  Whatever 
was  the  legal  character  of  the  right  of  the  parties,  it  was  the  effect 
of  the  testator's  intention  as  deduced  from  the  will.  His  intention 
remains  the  same,  although  the  arbitrary  rules  of  law  may  prevent 
that  intention  from  being  carried  into  effect.  The  rule  of  law  which 
converts  words  of  condition  into  words  of  limitation,  in  certain  cases, 
proceeds  upon  intention,  and  cannot  be  affected  by  the  occurrence  of 
incidents  which  defeat  the  execution  of  that  intention.  The  present 
is  one  of  the  most  frequent  and  familiar  occurrence  in  the  books,  of 
those  instances  in  which  that  rule  of  construction  prevails.  Neither 
the  first  taker,  nor  the  devisee,  ever  was  heu:  at  law ;  and  in  that  case 
Liord  Hale  has  said,  (Fry's  case  in  Ventris,  199,)  "  that  it  is  a  rule 
which  has  received  as  many  resolutions  as  ever  point  did,  that  al- 
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though  the  word  condition  is  used,  limiting  the  estate  over  to  a 
stranger  makes  it  a  limitation." 

For  these  reasons,  I  am  clearly  of  opinion  that  the  role  of  law  ap 
plicable  to  conditions  subsequent,  when  become  impossible,  is  not  to 
govern  this  case.     That  it  must  be  disposed  of  on  the  law 
of  conditional  limitations,  and  William's  *  marriage  is  to  be  [  *  393  ] 
regarded  as  a  contingency,  not  a  condition. 

I  have  ahready  given  my  reasons  for  holding  this  to  be  a  condition 
precedent,  or  rather  a  contingency  which  is  to  vest,  not  to  devest  an 
interest ;  and  this  is  always  a  question  of  intention  to  be  deduced 
from  the  views  of  the  testator  in  imposing  conditions.  If  a  condi- 
tion precedent,  then  it  is  one  of  those  instances  in  which  the  first 
estate  is  anticipated,  and  never  vests ;  the  case  becomes  a  very  plain 
and  simple  one,  and  the  will  must  operate  as  if  it  read  thus :  "  K 
W.  K.  shall  marry  a  daughter  of  the  Triggs,  then  I  give  the  residue 
to  him  in  trust,  &c. ;  if  such  marriage  shall  not  take  place,  then  I 
give  it  over."  And  thus  construed,  there  can  be  little  doubt  that  the 
will  comes  nearest  to  the  good  sense  of  the  case  and  the  views  of  the 
testator.  Nor  can  there  be  any  ambiguity  in  the  law  of  the  case,  if 
so  construed.  William  would  take  nothing,  because  he  never  mar- 
ried ;  and  the  devise  over  being  too  remote,  there  is  no  first  taker  to 
carry  the  estate.  It  is  then  an  undisposed  residue,  and  to  be  distrib- 
uted according  to  the  lex  loci4  Under  this  view  of  the  case,  the 
judgment  must  certainly  be  against  William  King. 

But  if  he  took  a  present  interest,  defeasible  upon  the  condition  or 
contingency  of  refusing  to  marry  a  daughter  of  the  Triggs,  then  the 
inquiry  is,  what  effect  has  it  upon  the  state  of  right  in  a  case  of  con- 
ditional limitation,  that  without  his  fault  such  condition  or  contin- 
gency becomes  impossible?  On  this  point,  which  is  very  much  of 
an  authority  question,  it  must  be  acknowledged,  there  is  a  great  dearth 
of  adjudged  cases  as  well  as  of  learning  in  elementary  writers. 

If  it  may  be  decided  with  analogy  to  trusts,  the  objects  of  which 
have  failed  or  never  come  in  esse^  then  they  are  considered  as  deter- 
mined in  favor  of  the  heir  at  law,  as  in  the  Bishop  of  Durham's  case. 
If  it  may  be  determined  by  analogy  to  the  case  of  estates  to  endure 
until  the  happening  of  an  event  that  has  become  impossible,  then  I 
have  showed  that  it  determined  presentiy  in  favor  of  the  devise  over, 
the  court  declaring,  in  the  case  of  Mansfield  v,  Dugard,  1  Eq.  Ca.  Abr. 
195,  that  he  may  wait  forever,  if  his  right  is  to  be  suspended  on  an 
impossible  event. 

•And  if,  in  the  absence  of  any  other  established  rule,  we  [  *  394  ] 
may  be  guided  by  the  polestar  of  devises,  the  testator's 
intention,  certainly  nothing  could  comport  less  with  his  views  than 
VOL.  VII c.  39 
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to  pennit  an  event  which  he  looked  forward  to  as  the  certain  cause 
of  devesting  William  of  even  his  fiduciary  interest,  to  have  the  effect 
of  vesting  in  him  an  absolute  beneficial  interest,  or  any  other  interest 
which  could  stand  in  the  way  of  the  claim  of  his  own  legal  repre- 
sentatives. 

If  we  submit  the  question  to  the  plainest  test  of  reason,  as  applied 
to  the  law  of  limitation  and  contingencies,  then  it  seems  incontro- 
vertible that  when  a  limitation  over  is  made  to  depend  upon  the 
failure  of  a  certain  event,  the  limitation  ought  to  take  effect  when- 
ever it  is  ascertained  tiiat  the  event  must  fail,  as  when  it  has  become 
impossible ;  and  equally  so,  that  when  a  previous  interest,  although 
passing  presently  into  possession,  awaits  its  confirmation  from  the 
happening  of  a  certain  event,  that  there  is  no  reason  for  continuing 
that  estate,  when  it  is  definitely  established  that  the  event,  on  which 
it  depends  for  confirmation,  can  never  happen.  These  were  the  prin- 
ciples recognized  in  the  .case  of  Mansfield  v.  Dugard,  and  I  think  the 
reasonable  result  of  all  the  doctrine  of  conditional  limitations  consid- 
ered under  the  three  heads  into  which  the  csises  are  usually  distributed. 
There  was  a  case  cited  in  argument  to  sustain  the  judgment  below, 
on  which  so  much  reliance  was  placed  that  I  shall  not  pass  it  over 
unnoticed.  It  is  the  case  of  Thomas  v.  Howel,  reported  in  Salkeld 
and  Modern,  (1  Salk.  170 ;  4  Mod.  67,)  and  very  defectively  reported 
in  both.  The  report  in  Salkeld  does  not  give  the  half  of  the  case, 
and  that  in  4  Mod.  gives  a  very  unsatisfactory  account  of  the  rea- 
sons which  governed  the  court  An  attentive  examination  of  the 
&cts,  however,  will  enable  us  to  understand  the  case,  and  to  explain 
it  in  perfect  conformity  with  the  principles  which  govern  my  opinion. 

It  was  a  curiously  mixed  case,  in  which  the  law  of  conditions  and 
conditional  limitations  were  so  blended  as  to  have  been  scarcely 
severable.  It  was  the  case  of  a  father,  tenant  in  fee,  and  his  three 
daughters,  constituting  his  heirs  at  law.  The  father  devises 
I  *  395  ]  to  one  of  the  daughters  a  messuage  called  *  Lawhorn, "  upon 
condition  that  she  marry  T.  T.,  and  if  she  refuse  to  marry 
him,  then  over  to  trustees  in  trust  to  be  divided  among  the  three  co- 
heiresses, equally  or  otherwise,  as  they  please."  The  marriage  became 
impossible  by  the  death  of  T.  T.  under  twelve,  and  the  question  was 
which  to  apply  to  it,  the  law  of  conditions  or  the  law  of  limitations. 
The  majority  of  the  court,  three  out  of  four,  decided  that  it  came 
within  the  law  of  conditions.  One  held  it  to  be  a  conditional  limi- 
tation.    On  this  case  I  would  remark :  — 

1.  That  it  was  well  disposed  of  upon  the  law  of  conditions,  for 
the  devise  over  was  in  effect  to  the  heir  at  law,  so  that  the  ^ntry  for 
condition  broken  would  not  have  defeated  the  will,  but  have  carried 
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it  into  effect ;  the  reason,  therefore,  for  construing  words  of  condition 
into  words  of  limitation  did  not  exist,  especially  as  it  is  presumable 
that  there  was  nothing  to  prevent  the  operation  of  the  statute  of 
uses  in  favor  of  the  devisee  over  under  the  trust  in  the  will,  but, 

2.  There  was  room  for  a  doubt  on  the  question  arising  from  the 
effect  of  interposing  the  trust,  especially  if  the  power  of  making  an 
unequal  distribution  was  well  given  to  the  trustees;  for  then  the 
entry  of  the  heirs  would  have  defeated  the  testator's  views  ;  and  it 
ought  to  have  been  held  a  limitation,  according  to  the  opinion  of  the 
dissenting  judge. 

3.  I  think  it  very  clear  that  the  case  alluded  to  was  argued  and 
decided  under  a  general  admission  of  bench  and  bar,  that,  if  held  to 
be  a  case  of  condition,  the  effect  of  the  condition's  becoming  impos- 
sible, would  be  in  favor  of  the  first  taker ;  but  if  held  to  be  a  case  of 
conditional  limitation,  that  it  would  be  in  favor  of  the  party  claiming 
under  the  devise  over.  K  the  effect  had  been  held  to  be  the  same 
in  both  cases,  it  would  have  been  utterly  idle  to  raise  a  question 
upon  the  wilL 

And  lastly.  •  That  when  the  judges  in  that  case  come  to  the  con- 
clusion that  it  was  a  case  of  condition  and  not  of  limitation,  they 
proceed  to  examine  the  question,  whether  a  condition  precedent  or 
subsequent,  with  a  view  to  the  leading  motive  of  the  testator,  little 
regarding  any  particular  phraseology.  And  certainly,  with 
a  view  to  induce  T.  T.  to  address  *  the  daughter,  the  more  [  *  396  ] 
beneficially  the  will  operated  in  her  behalf,  the  greater  would 
be  the  inducement  held  out ;  and  accordingly  they  make  it  a  condi- 
tion subsequent  But  a  contrary  reason  operates  here,  for  the  leading 
motive  is  not  the  establishment  of  William  King,  but  the  formation 
and  advancement  of  a  particular  family  connection.  It  would  then 
have  comported  best  with  this  testator's  views  to  superadd  the  in- 
ducement of  necessity,  in  order  to  incline  William  King  to  the 
proposed  matrimonial  connection. 

There  could  have  been  no  reason  for  giving  it  to  him  until  the 
maniage  took  effect ;  it  would  have  been  better  to  let  it  accumulate 
in  the  hands  of  the  executors,  especially  considering  his  tender  age 
at  the  date  of  the  will. 

Upon  the  whole,  I  am  satisfied  that  if  this  case  is  to  be  disposed 
of  on  the  law  of  conditions,  there  is  nothing  in  the  will  or  the  views 
of  the  testator  that  should  make  it  a  condition  precedent ;  and  nothing 
certainly  has  occurred  since  to  make  it  necessary  to  give  it  that  charac- 
ter ;  for  had  he  married,  there  would  have  been  a  resulting  trust  in 
favor  of  the  heirs  if  the  marriage  failed  to  produce  issue,  and  that 
would  only  have  left  the  heir  at  law  where  he  is  now,  without  owing 


460         SUPREME   COURT  OF  THE  UNITED  STATES. 


Fowle  V.  The  Common  Coancil  of  Alexandria.    3  P. 


any  thing  to  the  aid  of  a  trust.  Whence  it  results  that  it  would  have 
been  useless  and  idle  to  have  vested  any  interest  in  William  at  any  time. 

But  I  am  perfectly  satisfied  that  the  case  is  one  to  which  the  law 
of  limitations  and  contingencies  alone  is  applicable,  and  that,  accord- 
ing to  the  principles  that  govern  that  class  of  cases,  the  impossibility 
of  the  contingency  does  not  confirm  the  estate  in  the  fiirst  taker,  but 
defeats  it. 

I  am  therefore  of  opinion  that  the  judgment  below  should  be 
reversed. 

8  P.  826;  14  H.  488;  15  H.  867 ;  6  Wal.  468. 


Anonymous. 

8  P.  397. 

On  application  being  made  to  the  court  for  an  authenticated  copy 
of  one  of  its  opinions,  to  be  used  in  a  court  in  England  — 

Marshall,  C.  J.,  said,  that  the  reporter  of  the  court  is  the  proper 
person  to  give  copies  of  the  opinions  delivered  by  the  court.  The 
opinions  we^e  delivered  to  him  after  they  were  read,  and  not  to  the 
derk,  and  they  were  not  therefore  in  his  office  to  be  copied.  Not 
being  filed  in  the  clerk's  office,  he  could  not  certify  copies  of  the 
opinions  under  the  seal  of  the  court 

K  an  authenticated  copy  of  the  opinion  of  the  court  is  desired, 
the  reporter  only  could  furnish  it,  certified ;  and  the  clerk  of  the  court 
may  certify,  under  the  seal  of  the  court,  that  he  is  the  reporter ;  if  this 
should  also  be  required. 

William  Fowle,  Surviving  Partner,  Plaintiff  in  Error  v.  Thb 

Common  Council  of  Alexandria. 

3  P.  398. 

The  power  to  grant  licenses  to  auctioneers  and  to  take  bonds  for  the  performance  of  their 

duty,  given  by  the  act  of  Virginia,  of  1796,  to  the  mayor,  aldermen,  and  commonalty,  and 

by  the  ordinance  of  1800,  transferred  to  the  mayor  and  commonalty,  has  not  been  vested 

in  the  common  coancil  of  Alexandria. 
The  injary  alleged  in  the  declaration  being  an  omission  to  take  a  bond  required  by  law,  and 

the  council  not  being  enabled,  or  required  to  take  it,  the  action  cannot  lie. 
An  auctioneer  is  not  an  agent  of  the  town,  and  the  town  is  not  responsible  for  his  misconduct. 
Nor  is  it  responsible  because  the  council  has  misconstrued  its  powers  and  granted  a  license 

without  authority. 
A  legislative  corporation,  established  as  a  part  of  the  government  of  the  country,  is  not 

liable  for  a  mere  non-feasance  of  its  officers  in  omitting  to  take  a  bond  before  granting  a 

license  to  an  auctioneer. 

Error  to  the  circuit  court  for  the  county  of  Alexandria,  in  the 
District  of  Columbia. 

The  case  is  stated  in  the  opinion  of  the  court. 
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Swannj  for  the  plaintiffi 
Jones  and  Ta^lor^  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  403  ] 

In  December,  1796,  the  general  assembly  of  Virginia  pass- 
ed an  act  entitled  "  an  act  concerning  corporations,"  declaring,  "  that 
from  and  after  the  passing  thereof,  the  mayor,  aldermen,  and  com- 
monalty of  the  corporate  towns  within  the  said  commonwealth,  and 
their  successors  should,  upon  request  of  any  person  desirous  thereof, 
grant  licenses  to  exercise,  in  such  town,  the  trade  or  business  of  an 
auctioneer ;  provided  that  no  such  license  should  be  granted  until  the 
person  or  persons  requesting  the  same  should  enter  into  bond  with  one 
or  more  sujSicient  sureties,  payable  to  the  mayor,  aldermen,  and  com- 
monalty of  such  corporate  town,  and  their  successors,  in 
such  penalty  and  with  such  *  condition  as  by  the  laws  and  [  *  404  ] 
ordinances  of  the  town  shall  be  required. 

In  the  year  1779,  the  town  of  Alexandria  was  incorporated  by  the 
name  of  "  the  mayor  and  commonalty  of  the  town  of  Alexandria." 
The  corporation  consisted  of  the  mayor,  recorder,  aldermen,  and 
common  counciknen.  t 

The  mayor,  recorder,  and  aldermen,  and  their  successors,  were 
constituted  justices  of  the  peace,  with  power  to  appoint  constables, 
surveyors  of  the  streets  and  highways,  and  to  hold  a  court  of  hustings 
once  in  every  month,  and  to  appoint  clerks,  a  sergeant,  and  other 
proper  officers. 

In  the  year  1800,  the  mayor  and  commonalty  passed  an  ordinance 
^  for  licensing  auctioneers  agreeably  to  an  act  of  the  general  assembly, 
passed  on  the  22d  of  December,  1796;"  by  which  it  was  enacted, 
that  the  mayor  and  commonalty  shall  grant  to  any  person  or  persons 
during  the  same,  a  license  to  exercise  the  trade  or  business  of  an 
auctioneer  within  the  town.  Provided,  that  no  such  license  shall  be 
granted  until  the  person  or  persons  applying  shall  enter  into  bond, 
with  one  or  more  good  securities,  in  the  sum  of  $20,000,  payable  to 
the  mayor  and  commonalty,  and  conditioned  for  liie  payment  of  the 
annual  rent  of  $500,  to  the  mayor  and  commonalty,  in  quarterly 
payments,  for  the  said  office,  and  for  the  due  and  faithful  performance 
of  all  the  duties  of  the  same ;  which  bond  shall  not  become  void  on 
the  first  recovery,  but  may  be  put  in  suit  and  prosecuted  from  time 
to  time,  by  and  at  the  costs  of  any  person  injured  J>y  a  breach  there- 
of until  the  whole  penalty  shall  be  recovered. 

In  1804,  congress  passed  an  act  ^  '^  to  amend  the  charter  of  Alex- 
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andria,"  in  which  provision  was  made  for  the  election  of  a  common 
council.  The  judicial  duties  of  the  mayor,  recorder,  and  aldermen 
having  been  transferred  to  the  circuit  court  of  the  United  States  for 
the  county  of  Alexandria,  it  was  enacted  that  the  common  councils 
elected  "  and  their  successors  shall  be  and  hereby  are  made  a  body 
politic  and  corporate,  by  the  name  of  the  common  council  of  Alex- 
andria." The  estate,  &c.,  vested  in  the  mayor  and  commonalty  was 
transferred  to  the  common  council,  and  the  usual  corporate 
[  *  405  ]  •  powers  to  sue  and  be  sued,  &c.,  to  erect  workhouses,  &c., 
to  provide  for  the  police  of  the  town,  &c.,  were  conferred 
on  that  body.  They  were  authorized  "to  appoint  a  superintendent' 
of  police,  commissioners  and  surveyors  of  the  streets,  constables, 
collectors  of  the  taxes,  and  all  other  ojSicers  who  may  be  deemed 
necessary  for  the  execution  of  their  laws,  who  shall  be  paid  for  theii 
services  a  reasonable  compensation,  and  whose  duties  and  powers 
shall  be  prescribed  in  such  manner  as  the  common  council  shall  deem 
fit  for  carrying  into  execution  the  powers  hereby  granted." 

The  twelfth  section  enacts  "  that  so  much  of  any  act  or  acts  of 
the  general  assembly  of  Virginia,  as  comes  within  the  purview  of 
this  act,  shallvbe  and  the  same  is  hereby  repealed.  Provided,  that 
nothing  herein  contained  shall  be  construed  to  impair  or  destroy  any 
right  or  remedy  which  the  mayor  and  commonalty  of  Alexandria 
now  possess  or  enjoy,  to  or  concerning  any  debts,  claims,  or  demands 
against  any  person  or  persons  whatsoever,  or  to  repeal  any  of  the 
laws  and  ordinances  of  the  mayor  and  commonalty  of  the  said  town 
now  in  force,  which  are  not  inconsistent  with  the  act." 

In  June,  1817,  the  common  council  of  Alexandria  passed  "  an  act 
to  amend  the  act  for  licensing  auctioneers,  and  for  other  purposes," 
in  the  following  words :  "  Be  it  enacted  by  the  common  council  of 
Alexandria,  that  every  person  or  persons  obtaining  a  license  to  exer- 
cise the  business  of  an  auctioneer  within  the  town  of  Alexandria 
shall  annually  apply  for  and  obtain  a  renewal  of  his  or  their  license, 
and  shall  also  annually  renew  his  or  their  bonds  for  the  same,  in  the 
manner  provided  by  law ;  and  every  person  failing  to  renew  such 
license  and  give  bond  annually  shall  cease  to  exercise  the  business  of 
an  auctioneer,  and  shall  be  proceeded  against  accordingly." 

The  declaration,  after  reciting  the  act  of  1796,  and  the  several 
ordinances  of  the  corporate  body  of  the  town  of  Alexandria,  charges 
thai  the  common  council  of  Alexandria,  on  the  day  of  | 

in  the  year  1815,  in  the  town  of  Alexandria,  did  grant  a  license  to 
one  Philip  G.  Marsteller,  to  exercise  the  trade  and  business  of  an 
auctioneer  within  the  said  town,  for  the  term  of  one  year, 
[  *  406  ]  and,  at  the  expiration  *  of  the  said  year,  did  renew  the  said 
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license  to  the  said  Philip  G.  Marsteller  for  one  other  year,  and 
did  continue  to  renew  the  said  license  from  the  end  of  the  said 
last-mentioned  year,  from  year  to  year,  until  the  day  of  , 

in  the  year  1819,  during  all  whicbutime,  that  is  to  say,  from  the 
day  of  ,  in  the  year  18ld^,  to  the  day  of  ,  in  the 

year  1819,  he,  the  said  Philip  G.  Marsteller,  did  exercise  the  trade  and 
business  of  an  auctioneer  in  the  said  town  of  Alexandria,  under  the 
said  license  and  authority  of  the  said  common  council ;  and  that, 
during  the  period  aforesaid,  the  said  plaintiff  delivered  to  him,  the 
said  Philip  G.  Marsteller,  sundry  goods,  wares,  and  merchandise,  to 
be  sold  by  him  at  auction  in  the  said  town  of  Alexandria,  and  that 
the  said  Philip  did,  from  time  to  time,  during  the  period  he  so  carried 
on  the  trade  of  an  auctioneer,  under  the  license  aforesaid,  sell  at  auc- 
tion the  said  goods,  &c.,  so  delivered  to  him  by  the  plaintiff,  to  the 
amount  of  $1,583.09,  which  said  sum  the  said  Philip,  though  often 
requested,  failed  to  pay  to  the  said  plaintiff. 

The  declaration  then  states  that  a  judgment  was  obtained  against 
the  said  Philip  for  the  said  sum,  which  he  was  totally  unable  to  pay, 
by  means  of  which  premises  the  plaintiff  became  entitled  to  the  ben- 
efit of  the  bond  and  security  which  ought  to  have  been  taken  by  the 
conunon  council  previous  to  granting  the  said  license  to  exercise  the 
trade  of  auctioneer  as  aforesaid.  Yet  the  defendants,  not  regarding 
their  duty  in  that  behalf,  but  contriving  to  deceive  and  injure  the 
plaintiff,  did  not,  and  would  not,  take  any  bond  and  security  as  afore- 
said, from  the  said  Philip  G.  Marsteller,  during  the  time  when  the 
transactions  aforesaid  took  place,  but,  on  the 'contrary,  so  carelessly, 
negligently,  and  improperly  conducting  themselves  in  the  premises, 
that,  by  and  through  the  negligence,  carelessness,  and  default  of  the 
defendants,  no  bond  and  security  was  taken  from  the  said  Philip,  and 
that  the  money  due  from  the  said  Philip  was  wholly  lost  to  him,  the 
said  plaintifi^  to  his  damage  $3,000.  • 

To  this  declaration  the  defendants  filed  a  general  demurrer,  and  at 
the  same  time  pleaded  the  general  issue. 

The  counsel  for  the  plaintiff  objected  to  receiving  at  the 
*  same  time  a  demurrer  and  a  plea  to  the  whole  declaration ;  [  *  407  ] 
but  the  court  overruled  the  objection,  under  the  act  of  as- 
sembly, which  is  in  these  words :  <^  The  plaintiff  in  replevin,  and  the 
defendant  in  all  other  actions,  may  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  he  shall  think  necessary  for  his  defence.'' 

The  court,  having  sustained  the  demurrer,  and  entered  judgment 
for  the  defendants,  the  plaintiff  has  brought  the  cause  by  writ  of 
enor  into  this  court 

The  power  to  license  auctioneers,  and  to  take  bonds  fox  their  good 
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behavior  in  office,  not  being  one  of  the  incidents  to  a  corporationi 
must  be  conferred  by  an  act  of  the  legislature ;  and,  in  executing  it, 
the  corporate  body  must  conform  to  the  act.  The  legislature  of  Vir- 
ginia conferred  this  power  on  the  mayor,  aldermen,  and  commonalty 
of  the  several  corporate  towns  within  that  commonwealth,  of  which 
Alexandria  was  one,  "  provided,  that  no  such  license  should  be 
granted  until  the  person  or  persons  requesting  the  same  should  enter 
into  bond,  with  one  or  more  sufficient  securities,  payable  to  the  may- 
or,  aldermen,  and  commonalty  of  such  corporation."  This  was  a 
limitation  on  the  power. 

Though  the  corporate  name  of  Alexandria  was  ^^  the  mayor  and 
commonalty,"  it  is  not  doubted  that  a  bond  taken  in  pursuance  of 
the  act  would  have  been  valid.    Jones,  261. 

In  the  year  1800,  when  the  corporation  of  Alexandria  determined 
to  act  upon  this  law,  an  ordinance  was  passed  authorizing  <'  t«he 
mayor  and  commonalty "  to  grant  licenses  to  auctioneers,  provided 
that  no  such  license  should  be  granted  until  bond  with  sufficient 
sureties  should  be  given,  payable  to  '*  the  mayor  and  commonalty." 
It  may  well  be  doubted  whether  this  ordinance  is  sustained  by  the 
legislative  act  in  pursuance  of  which  it  was  made.  That  act  author- 
ized ^^  the  mayor,  aldermen,  and  commonalty "  to  grant  licenses  to 
auctioneers,  first  taking  bonds  payable  to  the  <<  mayor,  aldermen,  and 
commonalty."  The'  ordinance  omits  the  <' aldermen,"  both  in  the 
clause  which  empowers  the  body  to  grant  licenses  and  in  that  which 
names  the  obligees  in  the  bond. 

But  supposing  this  difficulty  to  be  entirely  removed,  we 
(  •  408  ]  •  are  next  to  inquire  whether  the  powers  to  grant  licenses  to 
auctioneers,  and  to  take  bonds  for  the  performance  of  their 
duty,  which  were  given  by  the  act  of  1796,  to  Hie  mayor,  aldermen, 
and  commonalty,  and  by  the  ordinance  of  1800,  to  the  mayor  and 
oonunonalty,  have  been  transferred,  to  and  vested  in  the  common 
council  of  Alexandria. 

This  depends  on  the  act  of  congress,  passed  in  1804,  "  to  amend 
the  charter  of  Alexandria."  Under  this  instrument,  the  corporate 
body  consists  of  the  common  council  alone.  The  mayor  is  separated 
from  them,  and  the  aldermen  are  discontinued.  The  power  of  the 
mayor  and  commonalty  are  not  transferred  generally  to  the  common 
council,  but  the  powers  given  them  are  specially  enumerated.  We 
do  not  find  in  the  enumeration  the  power  to  grant  licenses  to  auc- 
tioneers. K  it  could  be  maintained  that  the  repealing  clause  does 
not  comprehend  the  act  of  1796,  still,  the  act  amending  the  charter 
changes  the  corporate  body  so  entirely  as  to  require  new  provisions 
to  enable  it  to  execute  the  powers  conferred  by  that  act     The  corpo- 
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rate  body  is  organized  anew,  and  does  not  retain  those  parts  which 
are  required  for  the  execution  of  the  act  of  1796.  An  enabling 
clause,  empowering  the  common  council  to  act  in  the  particular  case, 
or  some  general  clause  which  might  embrace  the  particular  case,  is 
necessary  under  the  new  organization  of  the  corporate  body.  It  has 
been  already  said  that  we  find  no  particular  provision ;  and  the  gen- 
eral powers  granted  are  so  limited  by  the  language  of  the  grant,  that 
they  cannot  be  fairly  construed  to  comprehend  the  subject  of  licenses 
to  auctioneers. 

It  may  be  admitted  that  the  ordinance  of  1800  is  not  repealed  by 
the  act  amending  the  charter.  But  that  ordinance  is  not  adapted  to 
the  new  corporate  body,  and  could  not  be  carried  into  execution  by 
the  common  council  till  modified  by  some  act  of  legislation. 

The  common  council  took  up  this  subject  in  1817,  and  passed  the 
act  recited  in  the  declaration.  We  are  relieved  from  inquiring 
whether  this  act  removed  or  could  remove  the  difficulties  which  have 
been  stated,  by  the  circumstance  that  the  declaration  changes 
the  non-feasance,  which  is  the  *  foundation  of  the  action,  as  [  *  409  ] 
commencing  in  the  year  1816.  We  do  not  think  any  law 
then  existed  which  empowered  the  common  council  of  Alexandria  to 
license  auctioneers,  or  to  take  bonds  for  the  faithful  performance  of  their 
duty.  The  injury  alleged  in  the  declaration  as  the  foundation  of  the 
action  is  the  omission  to  take  the  bond  required  by  law.  Now,  if  the 
common  council  was  not  required  or  enabled  by  law  to  take  a  bond, 
the  action  cannot  be  sustained. 

K  the  declaration  is  to  be  considered  as  stating  the  cause  of  action 
to  be  the  granting  a  license  without  previously  requiring  a  bond,  it 
will  not,  we  think,  help  the  case.  The  common  council  has  granted 
a  license  to  carry  on  the  trade  of  an  auctioneer,  which  the  law  did 
not  empower  that  body  to  grant  Is  the  town  responsible  for,  the 
losses  sustained  by  individuals  from  the  fraudulent  conduct  of  the 
auctioneer  ?  He  is  not  the  officer  or  agent  of  the  corporation,  but  is 
understood  to  act  for  himself  as  entirely  as  a  tavern-keeper,  or  any 
other  person  who  may  carry  on  any  business  under  a  license  from 
the  corporate  body. 

Is  a  municipal  corporation,  established  for  the  general  purposes  of 
government,  with  limited  legislative  powers,  liable  for  losses  conse- 
quent on  its  having  misconstrued  the  extent  of  its  powers  in  granting 
a  license  which  it  had  not  authority  to  grant,  without  taking  that 
security  for  the  conduct  of  the  person  obtaining  the  license*  which  its 
own  ordinances  had  been  supposed  to  require,  and  which  might 
protect  those  who  transacted  business  with  the  person  acting  under 
the  license?  We  find  no  case  in  which  this  principle  has  beeo 
affirmed. 
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Tbat  corporations  are  bound  by  their  contracts,  is  admitted ;  that 
money  corporations  or  those  carrying  on  business  for  themselves,  are 
liable  for  torts,  is  well  settled ;  but  that  a  legislative  corporation, 
established  as  a  part  of  the  government  of  the  country,  is  liable  for 
losses  sustained  by  a  non-feasance  by  an  omission  of  the  corporate 
body  to  observe  a  law  of  its  own,  in  which  no  penalty  is  provided,  is 
a  principle  for  which  we  can  find  no  precedent  We  are  not  pre- 
pared to  make  one  in  this  case. 

In  permitting  the  defendant  beloW  to  demur  and  plead  to 
[  •410  ]  *the  whole  declaration,  the  circuit  court  has  construed  the 
act  on  that  subject  as  it  has  been  construed  by  the  courts 
of  Virginia. 

There  is  no  error,  and  the  judgment  is  affirmed,  with  costs. 


John  Clat,  Plaintiff  in  Error,  v.  Abraham  Smith. 

8  P.  411. 

If  a  creditor,  who  is  a  citizen  of  one  State,  Yolantarilj  makes  himself  a  partj  to  proceedings 
ander  the  insolvent  law  of  another  State,  and  his  debtor  obtains  a  discharge  in  snch  pro- 
ceedings, his  debt  is  released. 

The  plaintiff  having  died  during  this  term,  while  the  case  was  held  ander  advisement, 
judgment  was  entered  as  of  the  first  day  of  the  term,  nunc  pro  tunc. 

The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  at  January  term,  1828,  by  Livingston^  and  was  held 
under  advisement  until  this  term ;  on  the  suggestion  of  counsel,  and 
for  information  upon  the  statute  law  of  the  State  of  Louisiana, 
referred  to  in  the  opinion  of  the  court. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  from  the  Louisiana  district,  by  writ  of  error, 
to  reverse  a  judgment  obtained  there  by  Smith  v.  Clay. 

Smith  is  a  citizen  of  Kentucky,  and  Clay  of  Louisiana,  and  the 
action  was  brought  to  recover  a  debt  incurred  in  the  year  1808. 

Clay's  defence  rests  upon  the  validity  of  a  discharge  obtained  in  a 
court  of  the  State,  under  a  law  of  the  State,  in  the  year  1811.  The 
plea  sets  out  his  petition  to  the  court,  his  surrender  of  his  effects,  the 
schedule  of  his  debts,  in  which  Smith's  debt  is  specified,  as  also  the 
payment  to  him  of  ten  per  cent,  the  dividend  declared  by 
[  *  412  ]  the  assignees  of  *  the  bankrupt,  and  the  judgment  of  the 
court  rendered  in  pursuance  of  the  consent  of  more  than  a 
majority  of  his  creditors  in  number  and  amount,  that  he  be  dis- 
charged, "  as  well  his  person  as  his  future  effects,  from  all  the  claims 
of  his  creditors."     The  language  of  the  plea  is,  <<  upon  which  said 
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petition,  the  usual  proceedings  being  had  thereon,  the  said  plaintiff 
and  other  creditors  smd  said  defendant  being  parties  thereto,  the  said 
supreme  court  by  their  final  decree  pronounced  in  the  premises,  on 
the  15th  of  June,  1811,  declared  the  said  defendant,  as  well  his  per- 
son as  his  subsequently  acquired  property  and  effects,  forever  released 
firom  all  claims,  debts,  and  demands,''  &c.,  previously  due. 

This  plea  is  demurred  to,  and  thus  the  question  is  raised,  whether 
Smith,  by  voluntarily  making  himself  party  to  such  proceedings,  has 
not  abandoned  his  extra  territorial  immunity  from  the  operation  of 
the  bankrupt  laws  of  Louisiana. 

We  are  of  opinion  that  he  did,  and  was  bound  by  the  decision  of 
the  state  court,  to  the  same  extent  to  which  the  citizens  of  that 
State  were  bound. 

Judgment  reversed* 

Case  remanded,  with  instructions  to  enter  judgment  for  defend- 
ant  there.  And,  in  consequence  of  the  death  of  Clay,  while  the 
cause  was  held  under  advisement,  that  it  be  entered,  nunc  pro  tunc^ 
as  on  the  first  day  of  this  term. 


William  Parsons,  Plaintiff  in  Error,  v.  James  Armor  and  T.  W. 
Oakey,  Syndics  of  the  Creditors  of  Jambs  Armor. 

3  P.  413. 

A  writ  of  error  having  broaght  up  a  record  from  the  district  court  for  Louisiana,  in  which 
it  appeared  that  the  law  and  fact  were  submitted  to  the  court,  and  the  testimony  was  all 
sent  up  in  the  record  —  Held,  I.  That  the  seventh  amendment  of  the  constitution  of  the 
United  States  did  not  prevent  parties  from  waiving  their  right  to  a  trial  by  jury.  2.  That 
this  could  not  be  treated  as  an  appeal,  nor  was  there  any  bill  of  exceptions  so  as  to  raise 
questions  of  law  upon  the  record.  3.  That,  in  tlie  actual  state  of  this  evidence,  the  court 
would  entertain  jurisdiction,  but  without  intending  to  make  a  precedent  for  such  mode  of 
proceeding. 

An  agent  being  authorized  to  buy  property  for  his  principal  and  pay  for  it  by  funds  raised 
by  drawing  bills,  cannot  make  his  principal  debtor  to  the  vendor  for  the  price  of  the  goods. 

If  the  principal  instructs  his  agent  to  purchase,  and  pay  out  of  funds  in  his  hands,  and 
the  vendor  has  notice  of  this  instruction,  and  the  agent  draws  on  the  principal  in  favor  cf 
the  vendor  in  payment  for  the  goods,  the  principal  is  not  bound  to  accept,  and  the  vendor 
cannot  charge  him  for  the  price. 

The  case  is  stated  in  the  opinion  of  the  court 
Living'Ston  and  Webster j  for  the  plaintiffi 
Jonesj  contriL 

*  Johnson,  J.,  delivered  the  opinion  of  the  court  [  *  4S4  ] 

This  cause  is  brought  up  by  writ  of  error  from  the  dis- 
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trict  court  of  Louisiana  district,  exercising  circuit  court  jurisdiction, 
in  a  suit  in  which  the  cause  of  action  was  in  the  nature  of  a  qtum^ 
turn  valebatj  for  a  quantity  of  tobacco  sold ;  but,  according  to  the 
practice  of  that  court,  the  suit  was  prosecuted  in  the  forms  of  the 
civil  law,  and  the  judgment  rendered  by  the  court,  the  parties  having 
waived  the  trial  by  jury.  The  record  consists  of  the  petition,  the 
answer,  the  whole  testimony,  as  well  depositions  as  documents,  intro- 
duced by  either  party,  and  the  fiat  of  the  judge  that  Armor,  the 
plaintiff  below,  recover  the  debt  as  demanded. 

In  the  argument,  counsel  considered  the  cause  as  in  nature  of  a 
case  stated,  that  is,  a  substitute  for  a  special  verdict,  but  this  court 
could  not  avoid  noticing  that  the  precedent  might  involve  it  in  the 
necessity  of  exercising  jurisdiction  over  cases  of  a  very  different 
character.  This  writ  of  error  does  not  bring  up  a  mere 
[  *425  ]  statement  of  facts,  but  a  *  mass  of  testimony,  and  however 
consistent  and  reconcilable  the  testimony  may  be  in  tbi^ 
ease,  it  may  be  very  different  in  future  causes  coming  up  from  the 
same  quarter,  and  by  means  of  the  same  process. 

The  difficulty  is  to  decide  under  what  character  we  shall  consider 
the  present  reference  to  the  revising  power  of  this  court.  If  treated 
strictly  as  a  writ  of  error,  it  is  certainly  not  an  attribute  of  that  writ, 
according  to  common  law  doctrine,  to  submit  the  testimony  as  well 
as  the  law  of  the  case  to  the  revision  of  this  court ;  and  then  there 
is  no  mode  in  which  we  could  treat  the  case  but  in  the  nature  of  a 
bill  of  exceptions ;  that  ib^  to  confine  ourselves  entirely  to  the  ques- 
tion, whether,  giving  the  utmost  force  to  the  testimony  in  favor  of 
the  party  in  possession  of  the  judgment  below,  he  was  legally  entitled 
to  a  judgment.  But  this  would  often  lead  this  court  to  decide  upon 
a  case  widely  different  firom  that  acted  upon  in  the  court  below. 
There  may  be  conflicting  testimony,  and  questions  of  credibility  in  the 
cause,  wMch  this  court  would  be  compelled  to  pass  by.  This  would 
be  increasing  appellate  jurisdiction  on  principles  very  different  firom 
the  received  opinions  and  judicial  habits  of  that  State,  and,  it  has 
been  argued,  equally  inconsistent  with  the  rights  extended  to  them  by 
congress. 

We  feel  no  difficulty  from  the  bearing  of  the  seventh  amendment 
of  the  constitution  in  this  case,  because,  if  this  be  a  suit  at  common 
law,  in  the  sense  of  the  amendment,  the  object  was  to  secure  a  right 
to  the  individual,  and  that  right  has  been  tendered  to  him  and  declined. 
The  words  of  the  amendment  are:  "the  right  to  the  trial  by  jury 
shall  be  preserved.''  Nor  are  we  at  liberty  to  treat  this  as  an  appeal 
in  a  cause  of  equity  jurisdiction  under  the  act  of  1803 ;  ^  because  the 

1  2  Stats,  at  Large,  Si4. 
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party  has   not  brought  up  his  cause  by  appeal,  but  by  writ  of 
error. 

The  present  case  is  one  which  may  be  treated  as  a  bill  of  excep- 
tions, or  a  case  submitted ;  since,  giving  the  utmost  force  to  the  testi- 
mony in  favoi;  of  Armor,  we  are  of  opinion  that  the  judgment  must 
be  reversed.  We  shall  proceed,  therefore,  to  examine  the 
merits  upon  that  principle,  without  *  committing  ourselves  [  *  426  ] 
either  upon  the  extent  of  the  appellate  power  of  this  court 
over  that  of  Louisiana,  or  the  appropriate  means  of  exercising  it. 

The  merits  of  this  case  may  be  comprised  within  the  following 
state  of  facts :  — 

Parsons  was  a  merchant  and  considerable  ship-owner,  established 
in  Boston,  and  in  the  habit  of  trading  to  New  Orleans.  Eben  Fiske 
was  a  commission  merchant,  established  in  New  Orleans,  with  whom 
Parsons  opened  a  correspondence  on  the  1st  of  October,  1821,  with 
a  commission  to  call  upon  his  previous  correspondents,  W.  and  N. 
Wyer,  for  a  balance  supposed  to  be  in  their  hands.  The  transactions, 
in  the  course  of  which  the  purchase  was  made  which  constitutes  the 
present  cause  of  action,  commenced  with  the  letter  of  the  19th  of 
October,  1821,  the  tenor  of  which  furnishes  the  true  exposition  of  the 
nature  and  extent  of  the  mandatory  power  under  which  Fiske  acted 
for  Parsons.     The  material  passages  are  these  :  — 

"  I  have  concluded  to  send  the  brig  Betsey,  John  Virgin,  master, 
for  New  Orleans.  She  will  probably  sail  next  week.  If  you  can 
purchase  one  hundred  and  fifty  hogsheads  of  very  good  tobacco, 
should  there  be  any  at  market,  &c.  If  these  articles  can  be  procured, 
I  wish  it  done  at  once,  &c.  You  will  please  draw  on  me  for  the 
funds  to  pay  for  the  cargo." 

The  examination  of  Fiske  furnishes  these  further  explanations  of 
the  relation  in  which  he  acted  with  regard  to  Parsons.  In  the  latter 
part  of  his  deposition  he  says:  "  he  was  the  correspondent  of  Parsons, 
from  whom  he  received  goods  on  consignment,  and  transacted  his 
business  exclusively  in  New  Orleans,  from  the  year  1821,  to  July, 
1825,  and  in  all  purchases  by  him  for  Parsons,  received  the  accounts 
and  transacted  the  business  in  his  own  name,  and  never  signed  his 
name  as  agent  for  Parsons  ; "  and,  further,  "  that  when  he  made  pur- 
chases, the  bills  of  parcels  were  made  out  in  his,  Fiske's,  name,  and 
the  accounts  assured  in  the  books  of  the  different  merchants  in  his 
name."  And,  in  the  commencement  of  his  deposition,  he  says: 
"  that  the  general  course  of  the  transactions  between  them  was,  that 
the  said  Parsons  sent  out  to  New  Orleans  iron,  steel,  &c., 
consigned  *to  witness,  which  he  would  sell  as  occasion  [^427  J 
offered,  most  frequentiy  on  credits     That  the  vessels  of  the 
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said  Parsons  visited  New  Orleans  every  year,  when  witness,  on  ac- 
count of  said  Parsons,  purchased  from  the  merchants  of  New  Orleans 
tobacco,  cotton,  &c.,  and  such  articles  as  Parsons  would  request, 
which  were  put  on  board  of  Parsons's  vessels,  and  on  his  account 
transported  to  different  ports  of  Europe  and  America.  To  put  him- 
self in  funds  for  these  purchases  so  made,  witness  drew  his  biUs  of 
exchange  on  said  Parsons,  which  had  always  been  duly  accepted  and 
paid  until  August,  1825."  "  That  witness  would  charge  said  Parsons 
with  purchases  made  for  him  as  well  as  for  the  disbursements  of  his 
vessels  and  other  expenses  and  charges,  and  would  credit  said  Parsons 
with  bills  drawn  on  him  from  time  to  time,  and  the  proceeds  of  nails, 
iron,  steel,  &c.,  as  sold ; "  and  then  refers  generally  to  the  accounts 
annexed  to  the  deposition  for  further  explanations  on  the  nature  of 
their  dealings. 

By  reference  to  these  accounts,  it  appears  that  the  bills  were  dis- 
posed of  generally  at  market  as  opportunity  offered ;  and  that  he 
never  acted  under  the  idea  of  being  restricted  to  the  drawing  of  bills 
to  pay  the  vendor  in  that  mode,  specifically,  for  each  purchase. 

With  regard  to  the  particular  purchase  under  consideration,  Fiske 
swears  that  the  payment  in  bills  made  a  part  of  the  contract,  and 
that  the  bills  drawn  were  all  paid  except  two,  making  up  the  balance 
here  sued  for.  And  it  has  been  thought  to  have  some  influence  upon 
the  merits  of  plaintiff's  demand,  that,  at  the  time  of  this  purchase, 
Fiske  stated  to  Armor  that  he  was  about  to  purchase  on  account  of 
Parsons,  and  showed  him  the  letters  of  Parsons  which  refer  to  the 
order  to  purchase  tobacco  for  loading  The  Mary  and  Betsey;  for 
which  object  this  purchase  was  made.  How  far  the  case  of  the 
plaintiffs  below  can  be  aided  by  those  letters  will  presently  be 
seen. 

The  simple   question  under  this  state  of  facts  is,  was  Parsons 

chargeable  to  Armor  as  vendor  of  this  parcel  of  tobacco  ? 

[  *  428  ]  This  must  be  decided  either  upon  the   general  *  powers 

vested  in  Fiske,  or  the  particular  circumstances  of  this  pui* 

chase. 

The  general  rule  is,  that  a  principal  is  bound  by  the  act  of  his 
agent  no  further  than  he  authorizes  that  agent  to  bind  him ;  but  the 
extent  of  the  power  given  to  an  agent  is  deducible  as  well  from  facts 
as  firom  express  delegation.  In  the  estimate  or  application  of  such 
facts,  the  law  has  regard  to  public  security,  and  often  applies  the  rule, 
that  "  he  who  trusts  must  pay."  So,  also,  collusion  with  an  agent  to 
get  a  debt  paid,  through  the  intervention  of  one  in  failing  circum- 
3tances,  has  been  held  to  make  the  principal  chargeable  on  the  ground 
of  immorsd  dealing.     To  one  or  otl\er  of  these  heads  all  the  cases  are 
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reducible;  and  into  one  or  other  of  these  classes  it  is  necessary  to 
bring  the  present  case,  or  Parsons  is  not  chargeable. 

It  has  been  argued  that  Fiske  was  the  general  agent  of  Parsons, 
for  the  purchase  of  cargoes  to  load  his  vessels,  and  as  such  had  power 
to  bind  him  as  original  vendee  to  this  plaintifT.  That  he  possessed  a 
general  power  to  draw  bills  in  payment  for  such  cargoes,  and  was 
either  bound  to  accept  such  bills,  or  became  bound  by  colluding  to 
create  a  credit  to  Fiske,  which  exposed  the  community  to  imposi- 
tion. 

But  all  this  argument  turns  upon  a  misapprehension  of  the  nature 
of  the  transactions  been  Parsons  and  Fiske. 

Every  one  knows  that  a  bill  of  exchange  is  the  substitute  for  the 
actual  transmission  of  money  by  sea  or  land.  Power,  therefore,  to 
draw  upon  a  house  in  good  credit,  and  to  throw  those  bills  upon  the 
market,  is  equivalent  to  a  deposit  of  cash  in  the  vaults  of  the  agent 
There  is  not  the  least  tittle  of  evidence  in  the  cause  to  show  that  Par- 
sons meant  to  use  the  credit  of  Fiske,  or  to  authorize  him  to  pledge 
the  credit  of  Parsons  in  any  thing  but  the  negotiation  of  bills.  This 
depended  on  the  confidence  which  merchants  who  wished  to  remit 
from  New  Orleans  would  place  in  the  solvency  and  integrity  of  the 
drawer  and  drawee,  and  had  no  connection  whatever  with  the  appli- 
cation of  the  money  thus  raised  to  the  purchases  ordered  by  the  prin- 
cipal. As  to  those  purchases,  the  agent  was  authorized  to 
go  no  further  *  than  to  apply  the  funds  deposited  with  him.  [  *429  ] 
And  the  case  is  reduced  to  the  plain  and  simple  rule  to  be 
found  everywhere,  from  the  time  of  Shower  and  Lord  Holt  down ; 
"  that  if  I  give  my  servant  money  to  purchase  for  me,  and  he  use  it, 
and  purchase  on  credit,  I  am  not  bound,  though  the  article  come  in 
fact  to  my  use." 

There  are  few,  if  any  cases,  to  be  found  in  modem  English  books 
on  this  subject ;  for  the  plain  reason,  that  the  nature  and  effects  of 
such  a  commission  or  employment,  are  top  well  understood  in  that 
country  to  have  admitted  of  litigation.  All  the  cases  which  have 
arisen  there  of  a  recent  date,  except  where  the  ground  of  collusion 
has  been  resorted  to,  are  cases  of  purchases  on  credit  Such  are  those 
of  Addison  and  (Jandasequi,  4  Taunt  574,  and  some  others  that  have 
been  quoted.  The  case  of  Wilson  v.  Hart,  7  Taunt  295,  was  a  case 
of  collusion. 

If,  in  the  present  case.  Parsons  were  chargeable  with  any  unfair 
dealing,  or  the  practice  of  uncandid  or  collusive  means  of  saving  the 
balance  for  which  it  appears  Fiske  had  overdrawn,  it  cannot  be 
questioned  that  he  is  chargeable.  But  on  this  part  of  the  case  two 
sonsiderations  are  important,  the  first  of  which  relates  to  the  amount 
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of  the  bills  which  Parsons  refused  to  accept,  and  the  second,  the  par- 
ticular notice  communicated  to  Armor  of  the  object  and  limits  of 
Fiske's  power  to  draw. 

Of  the  general  power  to  protest  the  bills  of  one  who  has  overdrawn, 
there  can  be  no  question,  for  it  is  the  only  security  which  one  who 
gives  a  power  to  draw  bills  and  throw  them  on  the  market,  or  per- 
haps to  draw  at  all,  has  against  the  bad  faith  of  his  correspondent. 
On  this  subject  he  takes  the  risk  of  paying  the  damages,  if  in  faidt, 
or  of  throwing  them  on  the  other,  if  he  has  actually  abused  his  trust. 
It  is  a  question  between  him  and  his  correspondent. 

It  is  true  that  in  this  case  the  amount  protested  appears  to  have 
gone  far  beyond  the  balance  acknowledged  by  Fiske.  But  then  Fiske 
held  a  large  quantity  of  tobacco  in  store,  which  Parsons  might  very 
well  suppose  would  not  be  given  up  to  his  order  after  protest  of  the 
bills,  and  in  refusing  payment  to  such  an  amount  may  have 
[  *  430  ]  had  in  view  an  indemnity  *  against  this  further  loss ;  a  loss 
which  actually  was  incurred;  so  that  in  this  he  is  not 
chargeable  with  mala  fides. 

The  second  consideration  is  equally  important  in  its  bearing  upon 
this  part  of  the  case. 

Parsons,  in  his  correspondence,  alleges  as  his  justification  for  refus- 
ing acceptance,  that  he  had  limited  Fiske  in  his  purchases  for  The 
Mary  and  Betsey,  to  the  application  of  the  funds  in  his  hands.  The 
balance  due  on  general  account  by  a  correspondent  is,  in  mercantile 
language,  a  fund  in  his  hands ;  and  so  the  correspondence  shows  that 
it  was  understood  to  be  in  this  instance.  Fiske  swears  that,  at  the 
time  of  the  purchase  firom  Armor,  he  showed  Armor  the  letters  from 
Parsons,  on  the  subject  of  the  purchase  of  the  cargo  for  The  Mary  and 
Betsey ;  and  by  referring  to  the  letters  of  the  9th  of  June  and  5th 
of  July,  1825,  which  must  be  here  meant,  we  find  both  expressly  refer- 
ring to  the  application  of  ^^  funds  in  hand,"  and  the  latter  intimating 
that  the  whole  purchase  will  scarcely  absorb  "  all  the  funds  in  hand." 

So  direct  an  intimation  that  the  purchase  of  these  cargoes  was  to 
balance  the  accounts  between  them,  removes  all  ground  for  im- 
puting collusion  to  parties. 

As  to  the  currency  given  to  these  bills,  by  the  regular  acceptance 
and  payment  of  them  up  to  the  date  of  the  bills,  if  this  is  to  deprive 
a  merchant  of  the  only  check  he  has  for  his  security,  by  preventing 
him  from  ever  refusing  his  acceptance,  credit  would  become  a  mis- 
fortune. 

Nor  does  it  affect  the  merits  of  this  cause,  that  the  original  con- 
tract was  made  for  a  payment  in  bills.  Such  was  not  the  negotiation 
to  which  Parsons  had  limited  Fiske ;  it  was  no  more,  as  between 
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Parsons  and  Armor,  than  a  purchase  of  bills,  with  the  cash  received 
for  the  tobacco ;  and  a  purchase  against  which  Armor  was  not  with- 
out a  warning,  furnished  by  the  letters  which  Fiske,  his  own  witness, 
swears  he  submitted  to  Armor,  prior  to  the  negotiation.  It  was  cre- 
ating new  funds  for  a  purchase,  not  purchasing  with  the  funds  ahready 
created,  or  in  the  hands  of  Fiske.  Judgment  reversed. 

3  p.  433 ;  7  P.  435 ;  11  P.  351 ;  16  P.  169 ;  5  H.  278 ;  7  H.  833. 


The  Bank  of  the  Commonwealth  of  Kentucky,  v.  Wistar,  Price, 

AND  WrSTAR* 

3  p.  431. 

A  jadgment  of  the  last  term  and  the  mandate  thereon,  not  having  included  interest,  pnrsnant 
to  the  rule  of  this  conrt,  it  was  held  to  be  a  clerical  error,  and  directed  to  be  amended  at 
this  term,  the  mandate  not  having  been  presented  to  the  court  below. 

The  judgment  of  this  court  in  this  case,  at  January  term,  1829, 
(2  P.  318,)  not  having  included  six  per  cent  damages,  pursuant  to  a 
general  rule  of  this  court,  on  motion  of  Mr.  Vinton^  (IMbr.  Bibb  oppos- 
ing,) 

•  Marshall,  C.  X,  delivered  the  opinion  of  the  court  [  •432  ] 

In  the  case  of  the  motion  to  amend  the  mandate,  the  court 
directs  the  amendment  to  be  made,  and  the  judgment  of  the  court  to 
be  reformed,  allowing  interest  at  the  rate  of  six  per  cent.  The  reason 
is,  that  by  a  rule  of  this  court,  when  there  are  no  special  circum- 
stances, six  per  cent,  interest  is  allowed  upon  the  amount  of  the  judg- 
ment in  the  court  below ;  under  special  circumstances,  damages  to 
the  amount  of  ten  per  cent  are  awarded  by  the  court  The  omission 
is  deemed  by  this  court  a  mere  clerical  error. 

On  consideration  of  the  motion  made  by  Mr.  Vinton,  of  counsel 
for  the  defendants  in  error,  in  this  cause,  on  a  prior  day  of  this  term, 
to  amend  the  judgment  of  this  court  rendered  in  this  cause  at  the 
January  term  of  this  court  in  the  year  of  our  Lord  1829 :  to  wit,  on 
the  14th  day  of  February  of  the  said  last-mentioned  year,  by  giving  to 
the  defeujdants  in  error  in  said  cause  on  said  judgment  damages  at 
the  rate  of  six  per  centum  per  annum,  it  is  ordered  and  adjudged  by 
thi3  court  that  the  said  judgment  of  this  court,  of  February  14,  A.  D. 
1829,  be  reformed  by  the  amendment  of  damages  at  the  rate  of  six 
per  centum  per  annum,  so  that  the  judgment  read  thus :  "  it  is  ad- 
judged and  ordered  by  this  court  that  the  judgment  of  the  said  circuit 
court  in  this  case  be  and  the  same  is  hereby  affirmed,  with  costs,  and 
damages  at  the  rate  of  six  per  centum  per  annum." 

UP.  267;  12  P.  488;  6H.  81;  15  H.  304;  21  H.  tt;i 

40* 
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William  Parsons,  Plaintiff  in  Error,  v.  Bedford,  Breedlove,  and 

Robeson,  Defendants. 

3  p.  43S. 

By  the  act  of  May  26, 1824,  (4  Stats,  at  Large,  62,)  to  regulate  the  mode  of  practice  of  the 
courts  of  the  United  States  in  the  district  of  Louisiana,  congress  has  not  altered  the  appel- 
late jurisdiction  of  this  court,  nor  attempted  to  gire  it  the  power  to  reexamine  the  facts 
once  tried  by  a  jury  in  an  action  at  law. 

"Suits  at  the  common  law,"  within  the  meaning  of  the  seventh  amendment  of  the  constita- 
tion,  include,  not  merely  modes  of  proceeding  known  to  the  common  law,  but  all  suits,  not 
of  equity  or  admiralty  jurisdiction,  in  which  legal  rights  are  settled  and  determined. 

Where  a  record  from  the  district  court  for  Louisiana,  contained  no  bill  of  exceptions  touch- 
ing any  instruction  to  the  jury — hdd,  that  even  if  all  the  evidence  on  which  the  jury  passed 
had  been  in  the  record,  this  court  could  not  examine  the  correctness  of  the  yerdict. 

The  case  is  stated  in  the  opinion  of  the  court. 

Livingston  and  Webster^  for  the  plaintiff 

Jones,  contra. 

[  •441  ]      *  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

The  facts  disclosed  on  the  record  are,  substantially,  as  follows :  — 
The  suit  was  originally  commenced  by  an  attachment,  brought  in 
the  parish  court  of  New  Orleans,  and  removed,  on  the  petition  of 
defendant,  into  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana ;  the  plaintiffs  being  citizens  of  Louisiana,  and 
the  defendant  a  citizen  of  Massachusetts. 

The  petition  of  the  plaintiffs  set  out  the  ground  of  their  action  to 
be  certain  sales  of  tobacco,  made  by  them  to  one  Eben  Fiske,  as  the 
factor  and  agent  of  the  defendant,  and  for  his  account,  at  New  Or- 
leans, in  June  and  July,  1825 ;  and  certain  bills  of  exchange  drawn  in 
their  favor  by  Fiske  at  New  Orleans,  on  the  defendant  at  Boston,  at 
several  dates,  from  the  2d  to  the  20th  of  July,  1825,  for  the  amounts 
of  such  sales.  The  defendant's  answer  (filed  in  the  district  court 
after  the  removal  of  the  cause  from  the  parish  court)  contains  a  gen- 
eral traverse  of  the  allegations  of  the  plaintiffs'  petition,  and  tenders 
an  issue,  tantamount  to  the  general  issue  of  nil  debet.  The  answer 
concludes  with  a  petition  of  reconvention  for  ten  thousand  dollars 
damages.  Upon  this  issue  the  cause  was  tried  in  the  district  court, 
by  consent  of  parties,  before  a  special  jury,  in  March,  1826,  and  a 
verdict  passed  against  the  defendant,  who  moved  the  court  for  a  new 
trial,  which  motion  was  overruled  by  the  court,  and  final  judgment 
rendered  on  the  verdict  against  the  defendant,  who  thereupon  sued 
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out  this  writ  of  error.     The  record  presents  two  bills  of  exceptions  on 
the  part  of  the  defendant,  now  plaintiff  in  error. 

First  bill  of  exceptions.  Fiske,  having  first  received  from  the  plain- 
tiffs a  full  and  absolute  release  (which  recites  that  the  plaintiffs  had 
dealt  with  him  as  the  factor  and  agent  of  the  defendant,  and  upon 
the  credit  and  responsibility  of  the  latter  alone,)  from  all  liability  to 
them  on  the  contract  of  sale  and  as  drawer  of  the  bills,  was  produced 
as  a  witness  on  the  part  of  the  plaintiffs  to  prove  that  he 
had  purchased  the  *  tobacco  as  agent  for  the  defendant  An  [  *  442  ] 
objection  on  the  part  of  the  defendant  to  the  competency  of 
Fiske,  on  the  ground  of  interest,  was  overruled  by  the  court 

Second  bill  of  exceptions.  The  defendant  moved  the  court  to 
direct  the  clerk  of  the  court  to  take  down  in  writing  the  testimony 
of  the  several  witnesses  examined  by  the  respective  parties,  in  order 
that  the  same  might  appear  of  record ;  such  being  the  practice  of 
the  several  courts  of  the  State  of  Louisiana,  according  to  the  consti- 
tution and  laws  thereof,  and  such  being  the  rule  of  practice,  in  the 
opinion  of  the  counsel  for  defendant,  to  be  pursued  in  this  court, 
according  to  the  act  of  congress  of  the  26th  of  May,  1824.  But  the 
derk  refused,  &c.,  and  the  court  refused  to  order  the  clerk  to  write 
down  the  same,  or  to  permit  the  ^vitnesses  themselves,  the  counsel 
for  either  of  the  parties,  or  any  other  person,  to  write  down  such  tes- 
timony ;  the  court  expressing  the  opinion  that  the  court  of  the  United 
States  is  not  governed  by  the  practice  of  the  courts  of  the  State  of 
Louisiana. 

No  charge  or  advice  whatever  was  given  or  asked  from  the  court 
to  the  jury  on  any  matter  of  law  or  fact  in  the  case,  nor  was  any 
question  whatever  reused  of  the  competency  or  admissibility  of  such 
evidence  other  than  a  specific  exception  before  taken  to  the  compe- 
tency of  Fiske,  on  the  sole  objection  of  interest,  the  substance  of  the 
facts  proved  by  him  being  in  no  manner  drawn  in  question  before  the 
court. 

The  record  sets  out  all  the  documentary  evidence,  all  of  which 
appears  to  have  been  admitted  by  both  parties.  This  consists  of  the 
protested  bills  above  mentioned,  with  an  admission  upon  the  record 
by  the  defendant  that  they  had  been  regularly  returned  under  protest 
to  the  plaintiffs,  and  that  plaintiffs  were,  at  the  time  the  suit  was 
commenced,  the  holders  and  owners  of  the  same ;  and  of  a  series  of 
defendant's  letters  to  his  agent  Fiske,  from  the  26th  of  March,  1823, 
to  the  10th  of  August,  1826,  containing  evidence  that  Fiske,  during 
all  that  time,  was  settied  at  New  Orleans,  and  was  the  factor  and 
agent  of  the  defendant,  there  to  receive  shipments  of  cargoes  from 
Boston  for  the  New  Orleans  market,  and  to  purchase  and  ship  from 
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[  •  443  ]  the  latter  place  to  the  *  defendant  at  Boston,  cargoes  of 
cotton  and  tobacco,  for  which  he  was  authorized  to  draw 
bills  on  Parsons  at  Boston. 

Upon  the  argument  in  this  court,  the  first  bill  of  exceptions  has 
been  abandoned  as  untenable,  and  in  our  judgment  upon  sound 
reasons. 

The  second  bill  of  exceptions  is  that  upon  which  the  court  is  now 
called  upon  to  deliver  its  opinion. 

By  the  act  of  Louisiana  of  the  28th  of  January,  1817,  section  10,  it 
is  provided  that  in  every  case  to  be  tried  by  a  jury,  if  one  of  the  par- 
ties demands  that  the  facts  set  forth  in  the  petition  and  answer  should 
be  submitted  to  the  jury  to  have  a  special  verdict  thereon,  both  par- 
ties shall  proceed,  before  the  swearing  of  the  jury,  to  make  a  written 
statement  of  the  facts  so  alleged  and  denied,  the  pertinency  of  which 
statement  shall  be  judged  of  by  the  court,  and  signed  by  the  judge ; 
and  the  jury  shall  be  sworn  to  decide  the  question  of  fact  or  facts  so 
alleged  and  denied,  and  their  verdict  or  opinion  thereof  shall  be 
unanimously  given  in  open  court,  &a,  and  be  conclusive  between  the 
parties  as  to  the  facts  in  said  cause,  as  well  in  the  court  where  the 
said  cause  is  tried  as  on  the  appeal,  and  the  court  shall  render  judg- 
ment, provided  that  the  jury  so  sworn  shall  be  prohibited  to  give  any 
general  verdict  in  the  case,  but  only  a  special  one  on  the  facts  sub- 
mitted to  them.  This  section  points  out  the  mode  of  obtaining  a 
special  verdict  in  the  sense  of  the  common  law.  The  12th  section 
then  provides  that  when  any  cause  shall  be  submitted  to  the  court  or 
to  a  jury  without  statement  of  facts,  as  is  provided  in  the  10th  section 
of  the  act,  the  verbal  evidence  shall  in  all  cases  where  an  appeal  lies 
to  the  supreme  court  of  the  State,  if  either  party  requires  it,  and  at 
the  time  when  the  witnesses  shall  be  examined,  be  taken  down  in 
writing  by  the  clerk  of  the  court,  in  order  to  be  sent  up  to  the  supreme 
court  to  serve  as  a  statement  of  facts  in  case  of  appeal,  and  the 
written  evidence  produced  on  the  trial  shall  be  filed  with  the  pro- 
ceedings, &c.,  &c.  The  object  of  this  section  is  asserted  to  be  to 
enable  the  appellate  court  in  cases  of  general  verdicts,  as  well  as 
of  submissions  to  the  court,  to  exercise  the  power  of  granting  a 
new  trial  and  revising  the  judgment  of  the  inferior  court 
[  •  444  ]  *  It  seems  to  be  a  substitute  for  the  report  of  the  judge  who 
sat  at  the  trial,  in  the  ordinary  course  of  proceedings  at  the 
common  law. 

Of  itself,  the  course  of  proceeding  under  the  state  law  of  Louis- 
iana could  not  have  any  intrinsic  force  or  obligation  in  the  courts  of 
the  United  States  organized  in  that  State;  but  by  the  act  of  congress 
of  the  2fith  of  May,  1824,  it  is  provided  that  the  mode  of  proceeding 


JANUARY   TERM,   1880.  477 


Panons  o.  Bedford.    8  P. 


in  civil  causes  in  the  courts  of  the  United  States  that  now  are  or 
hereafter  may  be  established  in  the  State  of  Louisiana,  shall  be  con- 
formable to  the  laws  directing  the  mode  of  practice  in  the  disirict 
courts  of  the  said  States,  provided  that  the  judge  of  any  such  court 
of  the  United  States  may  alter  the  times  limited  or  allowed  for  differ- 
ent proceedings  in  the  state  courts,  and  make  by  rule  such  other 
provisions  as  may  be  necessary  to  adapt  the  laws  of  procedure  to  the 
organization  of  such  court  of  the  United  States,  and  to  avoid  any 
discrepancy,  if  any  such  should  exlBt,  between  such  state  laws  and 
the  laws  of  the  United  States. 

This  proviso  demonstrates  that  it  was  not  the  intention  of  congress 
to  give  an  absolute  and  imperative  force  to  the  modes  of  proceeding 
in  civil  causes  in  Louisiana  in  the  court  of  the  United  States,  for  it 
authorizes  the  judge  to  modify  them,  so  as  to  adapt  them  to  the  organi- 
zation of  his  own  court  It  further  demonstrates  that  no  absolute 
repeal  was  intended  of  the  antecedent  modes  of  proceeding  authorized 
in  the  courts  under  the  former  acts  of  congress,  for  it  leaves  the  judge 
at  liberty  to  make  rules  by  which  to  avoid  any  discrepancy  between 
the  state  laws  and  the  laws  of  the  United  States ;  and  what  is  ma- 
terial to  be  observed,  there  is  no  clause  in  the  act  pointing  in  the 
slightest  manner  to  any  intentional  change  of  the  mode  in  which  the 
supreme  court  of  the  United  States  is  to  exercise  its  appellate  power 
in  causes  tried  by  jury,  and  coming  firom  the  courts  of  the  United 
States  in  Louisiana,  or  giving  it  authority  to  revise  the  judgments 
thereof  in  any  matters  of  fact  beyond  what  the  existing  laws  of  the 
United  States  authorized. 

Whether  the  district  court  in  Louisiana  had  adopted  any 
rules  on  this  subject,  so  as  to  modify  or  suspend  the  *  opera-  [  *  445  J 
tion  of  the  Louisiana  state  practice  in  relation  to  the  taking 
down  the  verbal  testimony  of  witnesses,  does  not  appear  upon  this 
record.  The  court  expressed  an  opinion  "  that  the  court  of  the  United 
States  is  not  governed  by  the  practice  of  the  courts  of  the  State  of 
Louisiana ; "  and  this  would  be  correct,  if,  in  the  particular  com- 
plained of,  the  court  had  adopted  any  rule  superseding  that  practice. 
If  no  such  rule  had  been  adopted,  the  act  of  congress  made  the 
practice  of  the  State  the  rule  for  the  court  of  the  United  States. 
Unless,  then,  such  a  special  rule  existed,  the  court  was  bound  to  fol- 
low the  general  enactment  of  congress  on  the  subject,  and  pursue  the 
state  practice. 

But,  admitting  that  the  decision  of  the  court  below  was  wrong, 
and  that  the  party  was  entitied  to  have  his  testimony  taken  down  in 
the  manner  prayed  for,  still,  it  is  important  to  consider  whether  this 
is  such  an  error  as  can  be  redressed  by  this  court  upon  a  writ  of 
enor* 
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Generally  speaking,  matters  of  practice  in  inferior  courts  do  not 
constitute  subjects  upon  which  error  can  be  assigned  in  the  appellate 
court  And  unless  it  shall  appear  that  this  court,  if  the  omitted  evi« 
dence  had  been  before  it  on  the  record,  would  have  been  entitled  to 
review  that  evidence,  and  might,  if  upon  such  review  it  had  deemed 
the  conclusion  of  the  jury  erroneous,  have  reversed  the  judgment  and 
directed  a  new  trial  in  the  court  below,  there  is  no  ground  upon 
which  the  present  writ  of  error  can  be  sustained. 

It  was  competent  for  the  original  defendant  to  have  raised  any 
points  of  law  growing  out  of  the  evidence  at  the  trial,  by  a  proper 
application  to  the  court,  and  to  have  brought  any  error  of  the  court 
in  its  instruction  or  refusal,  by  a  bill  of  exceptions,  before  this  court 
for  revision.  Nothing  of  this  kind  was  done  or  proposed  No  bill 
of  exceptions  was  tendered  to  the  court,  and  no  points  of  law  are 
brought  under  review.  The  whole  object,  therefore,  of  the  appHca- 
tion  to  record  the  evidence,  so  far  at  least  as  this  court  can  take 
cognizance  of  it,  was  to  present  the  evidence  here  in  order  to  estab- 
lish the  error  of  the  verdict  in  matters  of  fact  Could  such  matters 
be  properly  cognizable  in  this  court  upon  the  present  writ 
[  *  446  ]  of  error  ?  It  is  very  certain  that  they  *  could  not  upon  any 
suit  and  proceedings  in  any  court  of  the  United  States,  sit- 
ting in  any  other  State  in  the  Union  than  Louisiana. 

The  trial  by  jury  is  justly  dear  to  the  American  people.  It  has 
always  been  an  object  of  deep  interest  and  solicitude,  and  every  en- 
croachment upon  it  has  been  watched  with  great  jealousy.  The 
right  to  such  a  trial  is,  it  is  believed,  incorporated  into  and  secured 
in  every  state  constitution  in  the  Union,  and  it  is  found  in  the  con- 
stitution' of  Louisiana.  One  of  the  strongest  objections  originally 
taken  against  the  constitution  of  the  United  States,  was  the  want  of 
an  express  provision  securing  the  right  of  trial  by  jury  in  civil  cases. 
As  soon  as  the  constitution  was  adopted,  this  right  was  secured  by 
the  seventh  amendment  of  the  constitution  proposed  by  congressi 
and  which  received  an  assent  of  the  people  so  general  as  to  establish 
its  importance  as  a  fundamental  guarantee  of  the  rights  and  liberties 
of  the  people.  This  amendment  declares  that  ^<  in  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved,  and  no  &ct  once  tried  by  a 
jury  shall  be  otherwise  reexaminable  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  common  law."  At  this 
time  there  were  no  States  in  the  Union  the  basis  of  whose  jurispru- 
dence was  not  essentially  that  of  the  common  law,  in  its  widest  mean- 
ing ;  and  probably  no  States  were  contemplated  in  which  it  would 
not  exist     The  phrase  '<  conmion  law^''  found  in  this  clause,  is  used 
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in  contradistinction  to  equity,  and  admiralty,  and  maritime  jnrispm- 
dence.  The  constitation  had  declared,  in  the  third  article,  <<  that  the 
judicial  power  shall  extend  to  aU  cases  in  law  and  equity  arising 
under  this  constitution,  the  laws  of  the  United  States,  and  treaties 
made  or  which  shall  be  made  under  their  authority,"  &c.,  and  to  all 
cases  of  admiralty  and  maritime  jurisdiction.  It  is  well  known  that 
in  civil  causes,  in  courts  of  equity  and  admiralty,  juries  do  not  inter- 
vene, and  that  courts  of  equity  use  the  trial  by  jury  only  in  extra- 
ordinary  cases  to  inform  the  conscience  of  the  court  When,  therefore, 
we  find  that  the  amendment  requires  that  the  right  of  trial 
by  jury  shall  be  preserved  in  suits  at  common  *  law,  the  [  •  447  ] 
natural  conclusion  is,  that  this  distinction  was  present  to 
the  minds  of  the  firamers  of  the  amendment  By  common  law,  they 
meant  what  the  constitution  denominated  in  the  third  article  <<  law ;'' 
not  merely  suits  which  the  common  law  recognized  among  its  old  and 
settled  proceedings,  but  suits  in  which  legal  rights  were  to  be  ascer- 
tained and  determined,  in  contradistinction  to  those  where  equitable 
rights  alone  were  recognized,  and  equitable  remedies  were  adminis- 
tered ;  or  where,  as  in  the  admiralty,  a  mixture  of  public  law  and  of 
maritime  law  and  equity  was  often  found  in  the  same  suit  Probably 
there  were  few  if  any  States  in  the  Union  in  which  some  new  legal 
remedies,  differing  firom  the  old  common  law  forms,  were  not  in  use ; 
but  in  which,  however,  the  trial  by  jury  intervened,  and  the  general 
regulations  in  other  respects  were  according  to  the  course  of  the 
common  law.  Proceedings  in  cases  of  partition,  and  of  foreign  and 
domestic  attachment,  might  be  cited  as  examples  variously  adopted 
and  modified.  In  a  just  sense,  the  amendment  then  may  well  be  con- 
strued to  embrace  all  suits  which  are  not  of  equity  and  admiralty 
jurisdiction,  whatever  may  be  the  peculiar  form  which  they  may 
assume  to  settle  legal  rights.  And  congress  seems  to  have  acted 
with  reference  to  this  exposition  in  the  Judiciary  Act  of  1789,  c.  20 ; ' 
(which  was  contemporaneous  with  the  proposal  of  this  amendment ;) 
for  in  the  9th  ^  section  it  is  provided  that  ^'  the  trial  of  issues  in  fact  in 
the  district  courts,  in  all  causes  except  civil  causes  of  admiralty  and 
maritime  jurisdiction,  shall  be  by  jury ;"  and  in  the  13th  ^  section  it  is 
provided  that  "  the  trial  of  issues  in  fact  in  the  circuit  courts  shall,  in 
all  suits  except  those  of  equity  and  of  admiralty  and  maritime  juris- 
diction, be  by  jury;"  and  again,  in  the  13th  ^  section,  it  is  provided 
that  '^  the  trial  of  issues  in  fact  in  the  supreme  court  in  all  actions  at 
law  against  citizens  of  the  United  States,  shall  be  by  jury." 

But  the  other  clause  of  the  amendment  is  stiU  more  important,  and 
we  read  it  as  a  substantial  and  independent  clause.    '*  No  fact  tried 

A 1  Statfl.  at  Laige,  78.  t  lb.  76.  '  lb.  79.  « lb.  80. 
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by  a  jury  shall  be  otherwise  reexaminable,  in  any  court  of  the  United 

States,  than  according  to  the  rules  oif  the  common  law." 
[  *  448  ]  This  is  a  prohibition  to  the  *  courts  of  the  United  States  to 

reexamine  any  facts  tried  by  a  jury  in  any  other  manner. 
The  only  modes  known  to  the  common  law  to  reexamine  such  facts, 
are  the  granting  of  a  new  trial  by  the  court  where  the  issue  was  tried, 
or  to  which  the  record  was  properly  returnable,  or  the  award  of  a 
venire  facias  de  novo^  by  an  appellate  court,  for  some  error  of  law 
which  intervened  in  the  proceedings.  The  Judiciary  Act  of  1789, 
c.  20,  §  17,'  has  given  to  all  the  courts  of  the  United  States  "  power 
to  grant  new  trials  in  cases  where  there  has  been  a  trial  by  jury,  for 
reasons  for  which  new  trials  have  usually  been  granted  in  the  courts 
of  law."  *■  And  the  appellate  jurisdiction  has  also  been  amply  given 
by  the  same  act  (§§  22, 24)  ^  to  this  court,  to  redress  errors  of  law ;  and 
for  such  errors  to  award  a  new  trial,  in  suits  at  law  which  have  been 
tried  by  a  jury. 

Was  it  the  intention  of  congress,  by  the  general  language  of  the 
act  of  1824,  to  alter  the  appellate  jurisdiction  of  this  court,  and  *to 
confer  on  it  the  power  of  granting  a  new  trial  by  a  reexamination  of 
the  facts  tried  by  the  jury  ?  to  enable  it,  after  trial  by  jury,  to  do  that 
in  respect  to  the  courts  of  the  United  States,  sitting  in  Louisiana, 
which  is  denied  to  such  courts  sitting  in  all  the  other  States  in  the 
Union  ?  We  think  not  No  general  words,  purporting  only  to  regu- 
late the  practice  of  a  particular  court,  to  conform  its  modes  of  pro- 
ceeding to  those  prescribed  by  the  State  to  its  own  courts,  ought,  in 
our  judgment,  to  receive  an  interpretation  which  would  create  so  im- 
portant an  alteration  in  the  laws  of  the  United  States,  securing  the 
trial  by  jury.  Especially  ought  it  not  to  receive  such  an  interpreta- 
tion, when  there  is  a  power  given  to  the  inferior  court  itself  to  prevent 
any  discrepancy  between  the  state  laws  and  the  laws  of  the  United 
States ;  so  that  it  would  be  left  to  its  sole  discretion  to  supersede  or  to 
give  conclusive  effect  in  the  appellate  court  to  the  verdict  of  the  jury. 
If,  indeed,  the  construction  contended  for  at  the  bar  were  to  be 
given  to  the  act  of  congress,  we  entertain  the  most  serious  doubts 
whether  it  would  not  be  unconstitutionaL     No  court  ought,  unless 

the  terms  of  an  act  rendered  it  unavoidable,  to  give  a  con- 
[  *  449  ]  struction  to  it  which  should  involve  a  violation,  *  however 

unintentional,  of  the  constitution.  The  terms  of  the  present' 
act  may  well  be  satisfied  by  limiting  its  operation  to  modes  of  prac- 
tice and  proceeding  in  the  court  below,  without  changing  the  effect 
or  conclusiveness  of  the  verdict  of  the  jury  upon  the  facts  litigated  at 
the  trial     Nor  is  there  any  inconvenience  from  this  construction ;  for 

1  1  Stats,  at  Lai^,  83.  « lb.  84,  85. 
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the  party  has  still  his  remedy,  by  bill  of  exceptions,  to  bring  the  facts 
in  review  before  the  appellate  court,  so  far  as  those  facts  bear  upon 
any  question  of  law  arising  at  the  trial ;  and  if  there  be  any  mistake 
of  the  facts,  the  court  below  is  competent  to  redress  it,  by  granting  a 
new  trial. 

Our  opinion  being  that,  if  the  evidence  were  now  before  us,  it 
would  not  be  competent  for  this  court  to  reverse  the  judgment  for 
any  error  in  the  verdict  of  the  jury  at  the  trial;  the  refusal  to  allow 
that  evidence  to  be  entered  on  the  record  is  not  matter  of  error,  for 
which  the  judgment  can  be  reversed.  The  judgment  is  therefore 
a£Brmed,  with  six  per  cent,  damages,  and  costs. 

IVFLean,  J.,  dissenting. 

This  cause  was  removed  from  the  district  court  of  Louisiana  by  a 
writ  of  error ;  and  a  reversal  of  the  judgment  is  prayed  for,  on  the 
errors  assigned; 

The  suit  was  originally  brought  in  the  parish  court  of  the  parish 
of  New  Orleans,  and  was  removed  to  the  district  court  of  the  United 
States,  which  exercises  the  powers  of  a  circuit  court. 

In  their  petition  the  plaintiffs  below  state  that  one  Eben  Fiske,  as 
agent  at  New  Orleans  for  William  Parsons,  the  defendant,  residing 
at  Boston,  purchased  from  the  plaintiffs  large  quantities  of  tobacco, 
and  drew  bills  on  the  defendant  in  payment,  which  he  refused  to 
honor.     The  plaintiffs  claim  $10,000. 

The  defendant,  in  his  answer,  denies  the  material  facts  set  forth  in 
the  petition.  A  jury  was  impanelled,  and  a  verdict  rendered  for 
$6,484.  On  the  trial,  the  bills  of  exchange  were  produced,  and  a  great 
number  of  business  letters  between  Parsons  and  Fiske  were  read. 

Fiske  was  sworn  as  a  witness,  though  objected  to  on  the 
•ground  of  interest;  but  a  release  removed  the  objection  to  [  ^450  ] 
his  competency. 

The  first  assignment  of  error  relied  on  is,  that,  from  the  facts  ap- 
parent on  the  record,  the  plaintiffs  had  no  right  of  action  against  the 
defendant,  and  that,  therefore,  this  court  will  decree  a  judgment  to  be 
entered  in  favor  of  the  defendant. 

2.  That  they  will,  at  least,  reverse  this  judgment,  and  award  a  new 
trial,  for  one  of  the  following  reasons :  — 

1.  Because  the  court  refused  to  direct  the  evidence  to  be  put  upon 
the  record. 

3.  Because  the  whole  question  was  a  question  of  law,  and  the 
decision  was  against  law. 

3.  It  is  not  strictly  a  common  law  proceeding ;  but  a  proceeding 
under  the  peculiar  system  of  Louisiana ;  and  according  to  that  sys* 
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tern  the  court  has  power  to  reverse  the  judgment,  nnder  circumstances 
which  would  not  give  it  that  power  where  the  trial  had  been  accord- 
ing to  the  common  law. 

As  this  cause  involves  a  constitutional  question,  which  has  not 
been  settled  by  this  court,  and  as  I  am  so  unfortunate  as  to  differ  in 
opinion  with  a  majority  of  the  members  of  the  court,  I  shall,  with 
great  def(»ence,  present  my  views  of  the  case. 

In  the  State  of  Louisiana,  the  principles  of  the  common  law  are 
not  recognized,  neither  do  the  principles  of  the  civil  law  of  Rome 
furnish  the  basis  of  their  jurisprudence.  They  have  a  system  pecu- 
liar to  themselves,  adopted  by  their  statutes,  which  embodies  much 
of  the  civil  law,  some  of  the  principles  of  the  common  law,  and,  in  a 
few  instances,  the  statutory  provisions  of  other  States.  This  system 
may  be  called  the  civil  law  of  Louisiana,  and  is  peculiar  to  that 
State. 

The  modes  of  proceeding  in  their  courts  are  more  nearly  assim- 
Hated  to  the  forms  of  chancery  than  to  those  of  the  common  law. 
The  plaintiff  files  his  petition,  in  which  he  sets  forth  the  ground  of 
complaint,  and  the  relief  prayed  for.  Process  issues  against  the 
defendant;  and  when  he  is  in  court  he  is  ruled  to  answer  the  bilL 
The  answer  is  filed,  in  which  he  admits,  denies,  or  avoids, 
[  *  451  ]  the  facts  set  forth  in  the  petition,  *  the  same  as  in  a  suit  in 
chancery ;  and  he  is  permitted,  in  his  answer,  to  set  up  a 
demand  against  the  plaintiff,  which  he  may  recover  if  sustained. 

When  the  cause  is  brought  to  a  hearing,  the  court  decides  the  facts 
and  the  law,  if  neither  party  requires  a  jury.  The  testimony  is  taken 
down  at  the  trial,  and  either  party  may  move  for  a  new  trial,  or  take 
an  appecd  to  the  superior  court 

If  an  appeal  be  taken,  the  testimony  forms  a  part  of  the  record, 
and  is  reexamined  by  the  appellate  comrt  Either  party  has  a  right 
to  require  a  jury  in  the  inferior  court,  and  also  to  demand  that  the 
testimony  be  taken  down  at  the  trial,  so  that  it  may  form  a  part  of 
the  record,  and  be  considered  by  the  appellate  court,  should  an  appeal 
be  taken. 

If  either  party  desires  what  is  called  in  the  statute  a  special  verdict, 
each  party  makes  a  statement  of  facts,  which  exhibit  the  grounds  of 
controversy ;  and  these  statements  are  submitted  to  the  jury  with  the 
testimony  in  the  case.  In  this  case,  also,  if  either  party  requires  it| 
the  testimony  must  be  taken  down  at  the  trial 

The  facts  found  by  the  jury  are  examined  by  the  appellate  court| 
and  its  judgment  is  given  on  the  facts  without  the  intervention  of  a 
jury. 

Such  is  the  outline  of  the  course  of  pcactice  in  the  courts  of  Louib- 
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iansu  A  court  of  chancery  there  is  as  little  known,  and  the  rules  of 
its  proceedings  as  Uttle  regarded,  as  are  those  of  a  court  of  common 
law.  Redress  is  sought  in  substantially  the  same  manner  for  an  in- 
jury done  to  the  person,  his  property,  or  character.  Wliether  he 
seeks  to  recover  a  debt,  or  asks  the  specific  execution  of  a  contract, 
or  to  avoid  a  contract  on  the  ground  of  fraud  or  accident,  the  mode 
of  proceeding  is  the  same ;  he  files  his  petition,  and  the  defendant 
must  answer. 

In  thus  repudiating  the  forms  and  principles  of  the  common  law, 
the  8tate  of  Louisiana  has  pursued  a  course  different  from  her  sister 
States.  This  has  resulted  from  the  views  of  jurisprudence  derived 
by  the  great  mass  of  her  citizens  from  the  foreign  governments  with 
which  they  were  recently  connected. 

It  is  no  doubt  a  wise  poUcy  to  adapt  the  principles  of 
•government  to  the  moral  and  social  condition  of  the  gov-  [  '452  ] 
emed.     This  is  no  less  true  in  a  judicial  than  it  is  in  a  po- 
litical point  of  view ;  and  where  an  intelligent  people  possess  the 
sovereign  power,  they  will  not  fail  to  secure  this  first  object  of  a  good 
government. 

By  an  act  of  congress  of  the  26th  of  May,  1824,  it  is  provided  that 
the  mode  of  proceeding  in  civil  causes  in  the  courts  of  the  United 
States,  that  now  are  or  hereafter  may  be  established  in  the  State  of 
Louisiana,  shall  be  conformable  to  the  laws  directing  the  mode  of 
practice  in  the  district  courts  of  the  said  State :  provided,  that  the 
judge  of  any  such  court  of  the  United  States  may  alter  the  times 
limited  or  allowed  for  different  proceedings  in  the  state  courts,  and 
make,  by  rule,  such  other  provisions  as  may  be  necessary  to  adapt 
the  said  laws  of  procedure  to  the  organization  of  such  court  of  the 
United  States,  and  to  avoid  any  discrepancy,  if  any  such  exist,  be- 
tween such  state  laws  and  the  laws  of  the  United  States. 

There  is  no  evidence  before  the  court  that  the  power  given  to  the 
district  judge  in  this  proviso  has  been  exercised ;  the  first  part  of  the 
section,  which  adopts  in  the  district  court  of  the  United  States  the 
same  mode  of  proceeding  in  civil  actions  as  is  estabUshed  in  the 
courts  of  the  State,  must,  therefore,  be  considered  as  in  force.  And 
until  this  power  be  exercised,  this  section  is  a  virtual  repeal  of  so 
much  of  the  Judiciary  Act  of  1789,  and  all  other  act-s  prior  to  1824, 
which  came  within  its  provisions.  It  is  contended  that  whatever 
may  be  the  rules  of  practice  in  the  district  court  of  Louisiana,  they 
do  not  confer  jurisdiction  on  this  court  The  force  of  this  objection 
is  admitted. 

Ajiy  law  regulating  the  practice  of  an  inferior  court  does  not  con* 
fer  jurisdiction  on  an  appelate  court;  but  where  such  court  has 
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jurisdiction  of  the  case,  it  must  be  governed  in  its  decision  by  the 
rules  of  practice  in  the  court  below. 

This  court  has  jurisdiction  by  writ  of  error  to  revise  the  final  judg- 
ment, in  any  civil  action,  of  a  circuit  court  of  the  United  States, 
where  the  matter  in  controversy  exceeds  $2,000.  Whether  this  judg- 
ment be  obtained  by  the  forms  of  the  civil  or  the  conmion 
[  *  453  ]  law  is  immaterial.  *  The  only  essential  requisites  to  give 
jurisdiction  are,  that  it  be  a  civil  action,  involving  a  matter 
in  controversy  exceeding  (2,000,  and  that  the  judgment  be  final 

The  forms  of  proceeding  adopted  under  the  Louisiana  practice  in 
the  district  court,  constitute  no  objection  to  a  revision  of  its  final 
judgments  by  writ  of  error. 

In  the  case  of  Parsons  against  Armor,  brought  to  this  court  by 
writ  of  error  &om  Louisiana,  and  decided  the  present  term,  the  court 
has  sustained  its  jurisdiction.  That  case  in  no  respect  differs  in  prin- 
ciple from  this,  except  that  the  amount  due  was  ascertained  by  the 
court  in  that  cause,  and  in  this  by  a  jury.  Both  causes  were  brought 
against  Parsons  to  recover  the  price  of  certain  quantities  of  tobacco 
sold  to  Fiske,  the  alleged  agent  of  the  defendant  The  same  testi- 
mony was  used  in  both  causes,  with  the  exception  of  the  bills  of  ex- 
change. 

In  the  case  of  Armor,  the  court  looked  into  the  testimony,  which 
was  certified  as  a  part  of  the  record.  From  this  testimony  it  appeared 
that  Fiske  acted  as  the  factor  of  Parsons,  and  in  no  other  respect  as 
his  agent ;  that  Parsons  looked  to  Fiske  for  the  faithful  disbursement 
of  the  funds  placed  in  his  hands,  and  the  purchases  were  made  in  his 
name,  and  the  payments  sometimes  in  drafts,  and  at  others  in  cash ; 
that  the  credit  was  given  to  Fiske  and  not  to  Parsons  by  the  vendors 
of  the  articles  purchased.  The  court  therefore  reversed  the  judgment 
obtained  against  Parsons  in  the  district  court 

The  testimony,  thus  examined  by  the  court,  was  not  made  a  part 
of  the  record  by  a  bill  of  exceptions,  but  was  taken  down  at  the  triaL 
Had  this  been  done  in  a  case  at  common  law,  the  court  would  not 
have  considered  the  testimony  as  a  part  of  the  record ;  and  conse- 
quently they  could  not  have  looked  into  it  in  deciding  the  cause. 
But  the  practice  of  the  district  court,  under  the  sanctions  of  the  act 
of  1824,  was  considered  as  presenting  the  testimony  in  that  cause  as 
fully  to  the  consideration  of  this  court,  as  in  a  case  at  common  law, 
where  it  is  embodied  in  a  bill  of  exceptions.  The  facts  being  ascer- 
tained by  the  court,  on  weighing  the  testimony  the  law  was  pro- 
nounced in  its  judgment 
[  *454]  *The  law  of  Louisiana  requires  the  testimony  to  be 
taken  down,  if  demanded  by  either  party,  as  well  where  a 
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jury  is  impanelled  as  where  the  cause  is  submitted  to  the  court 
But  in  the  case  under  consideration,  the  court,  at  the  trial,  refused  to 
order  the  testimony  to  be  taken  in  writing,  although  a  motion  to  that 
effect  was  made.  This  refusal  is  the  principal  ground  on  which  the 
plaintiff  in  error  relies  for  the  reversal  of  this  judgment.  He  claimed 
a  right  secured  to  him  by  law,  which  was  refused ;  and  he  seeks  re- 
dress by  writ  of  error. 

This  redress  cannot  be  given,  it  is  urged,  because,  if  the  testimony 
had  been  taken  down,  it  could  have  been  of  no  advantage  to  the 
plaintiff  in  error,  as  this  court  could  not  examine  it.  And  why  may 
not  this  testimony  be  examined  by  the  court,  the  same  as  in  the  case 
of  Armor  ?  The  facts  are  the  same,  and  no  difference  exists  in  the 
merits  of  the  claims. 

The  reply  is,  that  in  this  case  a  jury  passed  upon  the  claim,  and 
in  the  other  the  court,  exercising  the  functions  of  a  jury,  decided  both 
the  fact  and  the  law.  The  difference,  then,  consists  in  this :  that  the 
jury  found  the  facts  in  the  one  case,  and  the  court  in  the  other ;  and 
in  both  cases  the  law  was  pronounced  by  the  court 

This  difference  in  the  mode  of  decision,  it  would  seem,  ought  not 
to  affect  the  judgment  of  this  court,  unless  there  be  some  positive 
provision  of  law  which  must  control  it 

The  seventh  article  of  the  amendment  of  the  constitution  is  referred 
to  as  conclusive  on  the  point  It  reads :  <<  In  all  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved  j  and  no  fact  tried  by  a  jury  shall 
be  otherwise  reexamined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

To  this  objection  an  answer  may  be  given,  which  to  'me  is  satis- 
factory. 

This  is  not  a  suit  at  common  law,  and  therefore  does  not  come 
strictly  within  the  provision  of  the  article. 

In  what  respect  can  this  action  be  compared  to  a  suit  at  common 
law? 

*  It  was  commenced  by  petition,  and  in  all  the  stages  [  *  455  ] 
through  which  it  has  been  carried,  no  step  has  been  taken 
in  conformity  to  the  common  law;  unless  it  be  that  the  matter  in 
controversy  was  submitted  to  a  jury,  and  a  bill  of  exceptions  taken. 
Does  this  make  it  a  common  law  proceeding  ?  A  jury  is  often  called 
to  try  matters  of  fact  in  a  chancery  case,  and  in  the  admission  of 
evidence  the  rules  of  the  common  law  are  observed.  But  does  this 
make  the  principal  proceeding  an  action  at  law  ?  Surely  not  And 
can  the  same  mode  of  trial  under  the  statute  of  Louisiana  have  that 
effect  ?     The  proceedings  under  this  statute  are  as  dissimilar  to  the 
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common  law  process,  as  are  the  rules  of  chancery.  The  whole  pro- 
ceeding under  the  statute  is  in  derogation  of  the  common  law.  How, 
then,  can  it  be  called  a  common  law  proceeding  ?  If  it  contain  one 
feature  of  the  common  law,  that  does  not  change  the  character  of  the 
suit  The  mode  of  redress  is,  under  the  special  provisions  of  the 
statute,  a  remedy  created  by  the  law  of  the  State.  Can  this  proce- 
dure be  called  a  suit  at  common  law  ? 

The  words  in  the  latter  clause  of  the  seventh  article,  "  and  no  fact 
tried  by  a  jury  shall  be  otherwise  reexamined  in  any  court  of  the 
United  States,"  refer  to  the  first  clause  of  the  sentence,  which  limits 
the  trial  to  '<  suits  at  common  law."  If  this  were  not  the  true  con- 
struction of  the  sentence,  facts  found  by  a  jury  in  an  issue  directed 
by  a  court  of  chancery,  would  be  conclusive  on  the  chancellor.  The 
verdict  has  never  been  so  considered,  and  especially  in  the  appellate 
courts  of  chancery.  If  the  intervention  of  a  jury  in  this  case  do  not 
change  its  character,  so  as  to  make  it  a  common  law  proceeding, 
then  there  is  no  difference  in  principle  between  this  case  and  that  of 
Armor.  As  the  court  in  that  cause  looked  into  the  testimony  to 
ascertain  the  facts,  so  as  to  apply  the  principles  of  law,  why  not  do 
the  same  in  this  ?  In  that  case,  the  judgment  of  the  circuit  court  was 
reversed ;  a  reversal  in  this  case  would  render  it  proper  to  send  down 
the  cause  for  triaL 

But  the  circuit  court  in  this  case  refused  to  order  the  testimony  to 
be  taken  down  at  the  trial.  This  is  undoubtedly  error,  if 
[  *  456  ]  this  court  could  examine  the  testimony,  as  it  did  in  *  Armor's 
case.  Had  that  case  beien  considered  by  the  court  as  a 
suit  at  common  law,  it  must  have  been  dismissed,  or  the  judgment 
affirmed.  It  was  under  the  particular  practice  of  the  district  court 
that  this  court  considered  itself  authorized  to  look  into  the  testimony 
which  formed  a  part  of  the  record  in  that  cause,  and  by  this  procedure 
established  the  fact,  that  it  was  not  strictiy  an  action  at  common 
law.  This  appears  to  me  to  relieve  the  case  under  consideration 
from  difficulty.  For,  if  the  suit  of  Armor  .was  not  a  common  law 
proceeding,  neither  is  this  suit ;  and  consequentiy  it  is  free  £rom  any 
constitutional  objection  in  this  court 

The  objection  made,  that  if  congress,  by  adopting  the  practice  of 
the  Louisiana  courts,  may  evade  the  provisions  of  the  seventh  amend- 
ment, and  that  they  may  abolish  the  trial  by  jury  in  the  courts  of  ihe 
United  States,  by  creating  special  remedies  not  known  to  the  com- 
mon law,  is  answered  by  saying  that  congress  have  the  power  to 
do  much  which  it  is  not  probable  they  will  do.  Have  they  not 
power  to  repeal  the'  acts  which  confer  jurisdiction  on  the  courts  of 
the  United  States,  and  which  regulate  their  practice  ?     This  would 
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not  only  take  away  the  right  of  trial  by  jury  in  such  courts,  but  all 
trials  of  every  description.  Is  it  at  all  probable  that  this  power  will 
be  exercised  ?  The  answer  must  be  in  the  negative ;  and  so  must 
the  answer  to  an  inquiry  whether  congress,  by  creating  new  remedies, 
will  dispense  with  the  trial  by  jury. 

Is  this  article  of  the  constitution  to  be  construed  to  mean,  by  the 
words  <<  suits  at  conmion  law,"  all  suits  which  are  not  properly 
called  cases  of  equity,  of  admiraliy,  and  maritime  jurisdiction  ?  Un- 
der the  practice  of  Louisiana,  how  are  such  suits  to  be  distinguished  ? 
The  form  of  action  is  the  same  in  equity  as  at  law ;  and  if  in  all 
cases  where  a  legal  right  could  be  prosecuted  in  other  States  at  the 
common  law,  they  are  to  be  denominated  actions  at  law  in  Louisiana, 
the  design  of  congress  in  adopting  the  Louisiana  practice  is  defeated. 
The  act  of  1824  intended  to  relieve  the  parties  to  a  suit  in  the  dis- 
trict court  in  Louisiana  from  the  forms  of  the  common  law, 
or  the  special  regulations  of  *  the  Judiciary  Act  of  1789,  be-  [  *  457  ] 
cause  they  were  not  adapted  to  the  modes  of  proceeding  in 
that  court. 

Suppose  congress  had  specially  provided,  that,  in  all  tricds  before 
the  district  court  of  Louisiana,  the  testimony  should  be  taken  down, 
and  that  it  should  form  a  part  of  the  record,  so  as  to  present  the  facts 
to  the  supreme  court  in  the  same  manner  as  though  they  had  been 
embodied  in  a  prayer  for  special  instructions  to  the  jury,  and  brought 
up  by  bill  of  exceptions,  might  not  this  court  determine  the  ques- 
tions of  law  arising  in  the  case  ?  This,  it  appears  to  me,  is  neither 
more  nor  less  than  has  been  done  by  the  act  of  1824. 

Are  all  the  laws  of  the  different  States  for  the  valuation  of  im- 
provements by  commissioners,  where  a  recovery  for  land  is  had 
against  a  bond  fide  occupant  who  claimed  title,  unconstitutional  ?  If 
suit  be  brought  in  the  state  courts,  these  laws  are  enforced  as  consti- 
tutional ;  but,  if  brought  in  the  circuit  court  of  the  United  States, 
they  are  unconstitutional  This  would  make  the  constitutionality 
of  acts  depend,  not  upon  a  construction  of  the  constitution,  but  upon 
the  jurisdiction  where  the  action  is  brought.  It  would  give  redress 
in  the  state  courts,  which  in  the  United  States  courts  would  be  un- 
constitutional. 

This  would  be  the  inevitable  consequence  if  the  provision  in  the 
seventh  article  be  restricted  in  its  application  to  the  courts  of  the 
United  States,  and  be  construed  to  embrace  every  species  of  action 
where  a  legal  right  is  prosecuted.  And,  if  to  escape  this  consequence, 
the  provision  of  the  article  be  extended  to  embrace  all  cases  which 
eome  within  the  above  construction,  without  reference  to  the  juris- 
diction where  the  remedy  is  sought,  then  all  laws  extending  the 
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jurisdiction  of  justices  of  the  peace  above  twenty  dollars,  are  uncon- 
stitutional, and  also  every  arbitration  system,  which  does  not  require 
a  jury.  An  appeal  from  the  judgment  of  a  justice  of  the  peace  will 
not  evade  the  constitutional  objection ;  for  the  judgment  is  £nal,  and 
the  question  involves  the  right  of  the  justice  to  give  judgment  in  the 
case,  without  the  intervention  of  a  jury. 

Suppose  congress,  for  the  purpose  of  adjusting  land  titles  in  a 
distri^ct  of  country,  should  establish  a  special  court,  called 
[  *  458  ]  *  commissioners,  to  examine  and  determine  between  the 
different  claimants;  would  their  proceedings  be  valid,  under 
the  seventh  amendment  of  the  constitution  ?  This  mode  has  been 
adopted  by  congress  to  settle  claims  to  lands  under  the  Louisiana 
treaty ;  and  the  acts  of  the  commissioners  have  been  confirmed.  If 
such  a  proceeding  was  to  be  denominated  the  prosecution  of  a  legal 
right,  and  consequently  a  suit  at  common  law,  because  it  w£is  not  a 
case  in  equity,  the  decision  was  void  under  the  seventh  article,  and 
also  any  act  of  legislation  confirming  it. 

From  the  foregoing  considerations,  I  am  brought  to  the  conclusion 
that  this  case  is  not  strictly  a  suit  at  common  law ;  and  that  this 
court  may,  under  the  act  of  1824,  as  it  did  in  the  case  of  Armor, 
look  into  the  record,  and,  firom  the  facts  there  set  forth,  determine 
the  question  of  law ;  and  as  the  court  below  refused  to  order  the 
testimony  to  be  taken  down,  I  think  the  defendant  has  been  deprived 
of  a  right  secured  to  him  by  law ;  and  that  for  this  error  the  judg- 
ment should  be  reversed,  and  the  cause  sent  down  for  further  pro- 
ceedings, with  instructions  to  the  district  court  to  order  the  testimony 
to  be  taken  down  at  the  trial. 

7  P.  435}  10  P.  596;  11  P.  351 ;  12  P.  345  ;  16  P.  451 ;  2  H.  392;  5  H.  278,  441 ;  7  H.83S; 

19  H.  271 ;  20  H.  658;  21  H.  146,  481;  6  Wal.  766. 

» 

Farrar  and  Brown  v.  The  United  States. 

3  P.  459. 

The  practice  for  the  clerk  to  enter  the  appearance  of  the  attorney-general,  at  the  first  term^ 
in  all  cases  in  which  the  United  States  is  a  party,  would  not  oonclade  the  attorney-general, 
if  he  were  to  interpose  at  that  term  and  move  to  strike  out  his  appearance ;  bat  if  he 
allows  it  to  stand  over  that  term  it  cores  all  defects  in  the  form  of  the  process. 

This  case  having  been  dismissed  at  this,  the  second  tenn,  for 
want  of  an  appearance  for  the  plaintiffs,  Mr.  Benton  moved  to 
reinstate  it.  The  Attorney- Oeneral  objected  that  the  citation  was 
made  returnable  out  of  term. 

Marshall,  C.  J.,  delivered  the  opimon  of  the  court,  as  follows :  — 
The  practice  has  uniformly  been,  ever  since  the  seat  of  govern- 
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ment  was  removed  to  Washington,  for  the  derk  to  enter,  at  the  first 
term  to  which  any  writ,  of  error  or  appeal  is  returnable,  the  appear- 
ance of  the  attorney-general  in  every  case  to  which  the  Udited  States 
are  a  party,  by  entering  his  name  on  the  docket  This  practice  must 
have  been  known  to  every  attorney-general,  and  has  never 
been  objected  to.  *  It  might  be  considered,  therefore,  as  [  *  460  ] 
having  an  impUed  acquiescence  on  the  part  of  the  attorney- 
general,  although  it  is  admitted  that  there  is  no  evidence  of  any 
express  assent  We  do  not  say  that  this  practice  would  be  conclu- 
sive against  the  attorney-general,  if  he  should  at  the  first  term  with- 
draw such  appearance,  or  move  to  strike  it  out,  in  order  to  take 
advantage  of  any  irregularity  in  the  service  of  process.  But  if  he 
lets  it  pass  for  that  term,  without  objection,  we  think  it  is  conclusive 
upon  him  as  to  an  appearance. 

The  decisions  of  this  court  have  uniformly  been  that  an  appearance 
cures  any  defect  in  the  service  of  process ;  and  there  is  nothing  to 
distinguish  this  case  firom  the  general  doctrine.  The  cause,  therefore, 
is  ordered  to  be  reinstated. 

On  consideration  of  the  motion  made  by  the  attorney-general,  on 
the  part  of  the  defendants  in  error  in  this  cause,  to  dismiss  the  writ 
of  error  in  this  cause,  on  the  ground  that  the  citation  is  made  return- 
able to  a  day  during  the  vacation,  to  wit,  on  the  first  Monday  in 
January,  a.  d.  1828,  whereas  the  return  day  should  have  been  the 
second  Monday  in  January,  a.  d.  1828,  it  is  ordered  by  the  court 
that  inasmuch  as  the  said  defect  is  cured  by  the  appearance  of  the 
attorney-general  on  the  part  of  the  defendant,  said  motion  be  and 
the  same  is  hereby  overruled. 


The   State  of   New  Jersey,  Complednants,  v.  The  People  of 

THE  State  of  New  York,  Defendants. 

8  P.  461. 

VHiere  a  sabpoena  to  a  State  was  not  senred  sixty  days  before  the  return  day  tliereof,  as 
required  by  the  rules  of  this  court,  a  new  subpoena  was  awarded,  returnable  to  the  next 
term. 

This  was  a  suit  in  equity.  Various  attempts  had  been  made  to 
serve  a  subpoena  upon  the  governor  and  attorney-general  of  the  State 
of  New  York,  but  in  one  instance  the  service  was  only  fifty-nine 
days  before  the  return  day,  and  in  another  it  was  on  the  governor 
alone.  On  motion  of  the  counsel  for  New  Jersey,  the  court  fixed  a 
day  to  hear  an  argument  on  the  question  of  its  jurisdiction.  When 
the  time  arrived, 


490         SUPREME   COURT  OP  THE   UNITED   STATES. 


The  State  of  New  Jersey  v.  The  State  of  New  York.    3  P. 


[  *  466  ]  "  Marshall,  C.  J.,  said,  as  no  one  appears  to  argae  the 
motion  on  the  part  of  the  State  of  New  York,  and  the  pre- 
cedent for  granting  the  process  has  been  established  upon  very  grave 
and  solemn  argument,  in  the  case  of  Chishokn  v.  The  State  of 
Georgia,  2  D.  419,  and  Grayson  v.  The  State  of  Virginia,  3  D.  320, 
the  court  do  not  think  it  proper  to  require  an  ex  parte  argument  in 
favor  of  their  authority  to  grant  the  subpoena,  but  will  follow  the 
precedent  heretofore  established* 

The  court  are  the  more  disposed  to  adopt  this  course,  as  the  State 
of  New  York  will  still  be  at  liberty  to  contest  the  proceed- 
[  *  467  ]  ing  *  at  a  future  time  in  the  course  of  the  cause,  if  it  shall 
choose  to  insist  upon  the  objection. 

On  consideration  of  the  motion  made  by  Messrs.  Southard  and 
Wirt,  solicitors  for  the  complainant  in  this  cause,  on  Saturday,  the 
13th  day  of  February,  of  the  present  term  of  this  court,  praying 
the  court  to  postpone  the  consideration  of  this  cause  until  Saturday, 
the  6th  of  March,  of  the  present  term  of  this  court,  with  leave  to 
the  counsel  for  the  said  complainant  on  that  day  either  to  argue  the 
point  of  jurisdiction,  or  to  move  the  court  for  a  decree  in  pursuance 
of  the  notice  therein  recited,  or  for  new  process  in  case  the  court 
should  determine  that  the  service  of  the  process  in  this  case  was  not 
sufficient  to  entitle  the  court  to  proceed  against  the  State  of  New 
York,  or  for  such  other  order  as  to  the  court  may  seem  meet ;  it  is 
considered  by  the  court  that  as  no  one  appears  to  argue  this  motion 
on  the  part  of  the  State  of  New  York,  and  the  precedent  has  been 
established  in  the  case  of  Chisholm's  Executors  against  the  State 
of  (Georgia,  the  court  do  not  consider  it  proper  to  require  an  ex  partis 
argument,  but  will  follow  the  precedent  so  established  after  grave 
and  solemn  argument.  The  court  is  the  more  disposed  to  adopt  this 
course,  as  the  State  of  New  York  will  be  at  liberty  to  contest  this 
proceeding  at  any  time  in  the  course  of  the  cause.  Whereupon,  it  is 
ordered  by  the  court  that  as  the  service  of  the  former  process  in  this 
cause  was  defective,  inasmuch  as  it  was  not  served  sixty  days  before 
the  return  day  thereof,  as  required  by  the  rules  of  this  court,  process 
of  subpoena  be  and  the  same  is  hereby  awarded  as  prayed  for  by  the 
complainant. 
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John  Smith  T.  v.  John  W.  Honey. 

3  p.  469. 

The  judgment  for  the  plaintiff,  being  for  one  hundred  dollars,  though  he  claimed  two  thou- 
sand, the  defendant  cannot  hare  a  writ  of  error. 

Error  to  the  district  court  of  Missouri,  in  an  action  on  letters- 
patent,  wherein  the  plaintiff  below  demanded  two  thousand  dollars 
damages  and  recovered  a  judgment  for  one  hundred  dollars,  and  the 
defendant  sued  out  this  writ  of  error.     The  court  ordered  it  to  be 

dismissed  for  want  of  jurisdiction. 

15  H.  198 ;  4  Wal.  168. 

John  G.  McDonald,  Plaintiff  in  Efror,  v.  George  B.  Maorudkr, 

Defendant. 

8  P.  470. 

In  the  absence  of  any  special  contract,  the  first  accommodation  indorser  has  no  claim  on 
the  second  for  any  part  of  the  money  paid  by  tiie  former  to  take  up  the  note. 

The  case  is  stated  in  the  opinion  of  the  court. 

'  Jones f  for  the  plaintiff. 

Kei^i  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  474  ] 

This  was  a  writ  of  error  to  a  judgment  rendered  by  the 
circuit  court  of  the  United  States,  for  the  county  of  Washington, 
in  the  District  of  Columbia,  in  an  action  of  indebitatus  assumpsit^ 
brought  by  the  first  indorser  of  a  promissory  note  against  the  second 
indorser,  to  recover  half  its  amount.  The  note  was  made  by  Samuel 
Turner,  Jr.,  emd  indorsed  George  B.  Magruder,  John  G.  SiFDonald. 
At  the  trial  of  the  cause  a  case  was  agreed  by  the  parties,  and  the 
judgment  of  the  circuit  court  was  rendered  in  favor  of  the  plaintiff 
on  a  verdict  given  by  the  jury,  subject  to  the  opinion  of  the  court 

That  a  prior  indorser  is,  in  the  regular  course  of  business,  liable  to 
his  indorsee,  although  that  indorsee  may  have  afterwards  indorsed 
the  same  note,  is  unquestionable.  When  he  takes  up  the  note,  he 
becomes  the  holder  as  entirely  as  if  he  had  never  parted  with  it,  and 
may  sue  the  indorser  for  the  amount  The  first  indorser  undertakes 
that  the  maker  shall  pay  the  note ;  or  that  he,  if  due  diligence  be 
used,  will  pay  it  for  him.  This  undertaking  makes  him  responsible 
to  every  holder,  and  to  every  person  whose  name  is  on  the  note 
subsequent  to  his  own,  and  who  has  been  compelled  to  pay  its 
amount 
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[  •  475  ]  •  This  is  the  regalar  course  of  business,  where  notes  are 
indorsed  for  value.  But  it  is  contended  that,  where  less 
than  the  amount  is  received,  the  indorser  is  responsible  to  his  imme- 
diate indorsee  only  for  the  sum  actually  paid;  consequently,  if 
nothing  is  paid,  the  mere  indorsement  does  not  bind  the  indorser  to 
pay  his  immediate  indorsee  any  thing.  If  B  indorses  to  C  the  note 
of  A  without  value,  and  A  fails  to  take  it  up,  it  is,  as  between  B 
and  C,  a  contract  without  consideration,  on  which  no  action  arises. 
This  is  undoubtedly  true,  if  C  retains  the  note  in  his  own  posses- 
sion ;  and  may  be  equally  true,  if  he  indorses  it  for  value.  When 
he  repays  the  money  he  has  received,  he  is  replaced  in  the  situation 
in  which  he  would  have  been  bad  he  never  parted  with  the  note. 
If  he  puts  it  into  circulation  on  his  own  account,  new  relations  may 
be  created  between  himself  and  his  immediate  indorsee,  which  may 
be  affected  by  circumstances.  In  the  case  under  consideration,  the 
note  took  the  direction  intended  by  all  the  parties.  It  was  indorsed 
by  Magruder,  for  the  purpose  of  enabling  Turner  to  discount  it  at 
the  bank.  To  insure  th^s  object.  Turner  applied  to  ISfDonald,  who 
placed  his  name  also  on  the  paper.  No  intercourse  took  place 
between  the  indorsers.  No  contract,  express  or  implied,  existed 
between  them,  other  than  is  created  by  their  respective  liabilities, 
produced  by  the  act  of  indorsement.  What  are  these  liabilities  ? 
The  first  indorser  gave  his  name  to  the  maker  of  the  note,  for  the 
purpose  of  using  it  in  order  to  raise  the  money  mentioned  on  its 
face.  He  made  himself  responsible  for  the  whole  sum,  upon  the  sole 
credit  of  the  maker.  His  undertaking  is  undivided.  He  does  not 
understand  that  any  person  is  to  share  this  responsibility  with  him. 
But  either  the  bank  is  unwilling  to  discount  the  note  on  the  credit 
of  the  maker  and  his  single  indorser,  or  the  maker  supposes  his 
object  will  be  insured  by  the  additional  credit  given  by  another 
name.  He  presents  the  note,  therefore,  to  AFDonald,  and  asks  his 
name  also.  ATDonald  accedes  to  his  request,  and  puts  his  name  on 
the  instrument.  If  the  maker  passes  the  note  for  value,  the  liability 
of  IVFDonald  to  the  holder  is  the  same  as  if  that  value  had 
[  •  476  ]  been  received  *  by  AFDonald  himself.  Why  is  this  ?  No 
consideration  is  received  by  M'Donald,  and  this  fact  is 
known  to  the  holder  and  discounter  of  the  note.  But  a  considera- 
tion is  paid  by  the  holder  to  the  maker,  and  paid  on  the  credit  of 
M'Donald's  name.  He  cannot  set  up  the  want  of  a  consideration 
received  by  himself;  he  is  not  permitted  to  say  that  the  promise 
is  made  without  consideration ;  because  money  paid  by  the  prom- 
isee to  another,  is  as  valid  a  consideration  as  if  paid  to  the  promisor 
himself. 
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In  what  does  the  claim  of  the  second  on  the  first  indorser  differ 
from  that  of  the  holder  on  the  second  indorser  ?  Neither  has  paid 
value  to  his  immediate  indorser ;  but  the  holder  has  paid  value  to 
the  maker,  on  the  credit  of  all  the  names  to  the  instrument.  The 
second  indorser,  if  he  takes  up  the  note,  has  paid  value  to  the  holder, 
in  virtue  of  the  liability  created  by  his  indorsement.  If  this  liability 
was  founded  equally  on  the  credit  of  the  maker  and  of  the  first  in- 
dorser, if  his  undertaking  on  the  credit  of  both  subjects  him  to  the 
Iqss  consequent  on  the  payment  of  the  note,  how  can  the  contract 
between  him  and  his  immediate  indorser  be  said  to  be  without  con- 
sideration ? 

If  it  be  true,  as  we  think  it  is,  that  Magruder,  when  he  indorsed 
the  note  and  returned  it  to  the  maker  to  be  discounted,  made  him- 
self responsible  for  its  amount  on  the  failure  of  the  maker,  if  this 
responsibility  was  then  complete,  how  can  it  be  diminished  by  the 
circumstance,  that  M'Donald  became  a  subsequent  indorser  ?  How 
can  the  legal  liability  of  a  first  indorser  to  the  second,  who  has  been 
compelled  to  take  up  the  note,  be  changed  otherwise  than  by  an 
express. or  implied  contract  between  the  parties  ? 

This  question  has  arisen  and  been  decided  in  the  courts  of  several 
States.  Wood  v.  Repold,  3  Harris  &  Johns.  135,  was  a  bill  drawn 
by  A.  Brown,  Jr.,  at  Baltimore,  on  Messrs.  Goold  and  Son,  of  New 
York,  in  favor  of  G.  Wood  and  Co.,  and  indorsed  by  G.  Wood  and 
Co.,  and  afterwards  by  Repold,  the  plaintiff.  The  bill  was  drawn 
and  indorsed  for  the  purpose  of  raising  money  for  the  drawer,  and 
was  discounted  at  the  Bank  of  Baltimore.  On  being  protested  for 
non-payment,  it  was  taken  up  by  Repold,  and  this  suit 
brought  against  the  *  first  indorser.  Payment  was  resisted,  [  *  477  ] 
because  the  indorsement  was  without  consideration,  for  the 
accommodation  of  the  drawer ;  but  the  court  sustained  the  action. 
The  same  question  arose  in  Brown  v,  Mott,  7  Johns.  361,  on  a  prom- 
issory note,  and  was  decided  in  the  same  manner.  In  that  case, 
the  court  said  that  if  he  had  taken  it  up  at  a  reduced  price,  it  would 
seem  that  he  could  only  recover  the  amount  paid.  Undoubtedly,  if 
M'Donald  had  been  compelled  to  pay  a  moiety  of  this  note,  he  could 
have  recovered  only  that  moiety  from  Magruder. 

The  case  of  Douglass  v.  Waddle,  1  Hammond,  413,  was  deter- 
mined differently.  This  case  was  undoubtedly  decided  on  general 
principles ;  but  the  custom  of  the  country  and  a  statute  of  the  State 
are  referred  to  by  the  court,  as  entitled  to  considerable  influence.  The 
weight  of  authority  as  well  as  of  usage  is,  we  think,  in  favor  of  the 
liability  of  the  first  indorser. 

The  claim  of  Magruder  has  also  been  maintained,  on  the  principle 
VOL.  VIII.  42 
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that  they  are  co-sureties,  and  that  he  who  has  paid  the  whole  note 
may  demand  contribution  from  the  other. 

The  principle  is  unquestionably  sound,  if  the  case  can  be  brought 
within  it  Co-sureties  are  bound  to  contribute  equally  to  the  debt 
they  have  jointly  undertaken  to  pay ;  but  the  undertaking  must  be 
joint,  not  separate  and  successive.  Magruder  and  ATDonald  might 
have  become  joint  indorsers.  Their  promise  might  have  been  a 
joint  promise.  In  that  event,  each  would  have  been  liable  to  the 
other  for  a  moiety.  But  their  promise  is  not  jomt.  They  have 
Indorsed  separately  and  successively,  in  the  usual  mode.  No  con- 
tract, no  communication,  has  taken  place  between  them  which  might 
vary  the  legal  liabilities  these  indorsments  are  known  to  create.  Those 
legal  liabilities,  therefore,  remain  in  full  force. 

Upon  this  question  of  contribution,  the  counsel  for  the  defendants 
in  error  rely  on  two  cases  reported  in  2  Bos.  &  Pull.  268  and  270. 
The  first,  Cowell  v,  Edwards,  was  a  suit  by  one  surety  on 
f  •  478  ]  a  bond  against  his  co-surety  for  contribution.  *  It  was  inti- 
mated by  the  court  that  each  surety  was  liable  for  his  ali- 
quot part,  but  not  liable  at  law  to  any  contribution  on  account  of 
the  insolvency  of  some  of  the  sureties.  The  party  who  had  paid 
more  than  his  just  proportion  of  the  debt  could  obtain  relief  in  equity 
only. 

The  second  case.  Sir  Edward  Deering  r.  The  Earl  of  Winchelsea, 
Sir  John  Rous,  and  the  Attorney-General,  was  a  suit  in  chancery,  in 
the  exchequer.  Thomas  Deering  had  been  appointed  receiver  of 
fines,  &c.,  and  had  given  three  bonds  conditioned  for  faithful  ac- 
counting, &c.  In  one  of  these,  the  plaintiff  was  surety ;  in  another, 
Lord  Winchelsea ;  and,  in  the  third.  Sir  John  Rous.  Judgment  was 
obtained  on  the  bond  in  which  the  plaintiff  was  surety,  and  this  suit 
was  brought  against  the  sureties  to  the  two  other  bonds,  for  contribu- 
tion. It  was  resisted,  on  the  ground  that  there  was  no  contract 
between  the  parties,  they  having  entered  into  special  obligations. 
The  lord  chief  baron  was  disposed  to  consider  the  right  to  contribu- 
tion as  founded  rather  on  the  equity  of  the  parties  than  on  contract-, 
and  the  court  decreed  contribution^ 

In  this  case  the  parties  were  equally  bound,  were  equally  sureties 
for  the  same  purpose,  and  were  equally  liable  for  the  same  debt. 
Neither  had  any  claim  upon  the  other  superior  to  what  that  other 
had  on  him.  The  parties  stood  in  the  same  relation,  not  only  to  the 
crown,  to  whom  they  were  all  responsible,  and  to  the  person  for 
whom  they  were  sureties,  but  to  each  other.  Under  these  circum- 
stances, contribution  may  well  be  decreed  ex  eqim/i  jure.  But,  in 
the  case  at  bar,  the  parties  do  not  stand  in  the  same  relation  to  each 
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other.  The  second  indorser  gives  his  name  on  the  faith  of  the  first 
indorser,  as  well  as  of  the  maker.  The  first  indorser  gives  his  name 
on  the  faith  of  the  maker  only.  Unquestionably,  these  liabilities 
may  be  changed  by  contract;  but,  no  contract  existing  between 
these  parties,  it  is  not  a  case  to  which  the  principle  of  contribution 
applies. 

No  notice  has  been  taken  of  the  form  of  the  action.     It  is  ad- 
mitted that  Magruder,  having  paid  the  whole  note|  may 
•  recover  a  moiety  firom  AFDonald,  if  their  undertaking  is  [  *  479  ] 
to  be  considered  as  joint;  if  he,  as  first  indorser,  is  not 
responsible  to  AFDonald  for  any  part  of  it  which  M'Donald  may 
have  paid. 

The  judgment  is  to  be  reversed,  emd  the  cause  remanded,  with 
directions  to  set  aside  the  verdict,  and  enter  judgment  as  on  a  non- 
Auit 

5H.278;  21  H.  482. 
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ABSCONDING  DEBTOR. 
Right  of  Entbt. 

ABSENT  DEFENDANT. 

A  publication  of  notice  to  absent  defendants  baving  been  made  011I7  for  eigbt  week% 
wben  the  law  reqaired  two  calendar  months,  held,  that  such  absent  defendantTa  titli 
not  affected  by  the  decree.    Hunt  ▼.  WiclMffe^  85. 


ACCOJJNT. 

EyiDKNCB,  8« 

ACTION. 

1.  A  contract  to  do  what  the  law  fbrbids  cannot  be  enforced ;  and  this  whether  malwm 
m  M,  or  only  maium  prohtbUunu    Bank  of  Oriiied  States  t.  Owens^  198. 

2.  A  legislative  corporation,  established  as  a  part  of  the  goyemment  of  the  country,  ii 
not  liable  for  a  mere  non-feasance  of  its  officers  in  omitting  to  take  a  bond  before 
granting  a  license  to  an  auctioneer.    Fotde  t.  Common  Council  of  Alexandria^  460. 

AiiBZAin>RiA,  2-4 ;  Absionment  ;  Bank,  1.  2 ;  Bake  of  Columbia  ;  Constitus* 
TiOHAL  Law,  2;  Limitationb,  fto.  8 ;  Unitsd  States,  1. 

ADMIRALTY. 

1.  Where  there  is  probable  ground  for  a  suit  or  defence  in  rem^  in  the  admiralty,  the 

successful  party  is  not  entitled  to  damages,  only  to  costs  and  expenses.     Cantm'  ▼. 

American  Insurance  Company,  A27, 
S.  When  damages  are  claimed  in  the  original  proceeding,  and  only  costs  and  expenses 

allowed,  and  no  appeal  from  the  refusal  to  allow  damages,  is  taken,  the  claim  to 

damages  is  waived.    lb, 
8.  No  i^peal  lies  from  so  much  of  a  decree  as  allows  expenses  and  costs  in  admiral^. 

Their  allowance  is  not  regulated  by  positive  law,  but  by  sound  discretion.    lb. 

Judgment,  &o.  2. 

ADVERSE  POSSESSION. 
Landlobd  and  Tenant  ;  Limitations,  &c.  ;  Public  Lands,  7.  8. 

AGENT. 

1.  Whatever  an  agent  does  or  says  in  reference  to  the  business  ot*  his  principal,  ia 
which  he  is  at  the  time  employed,  and  within  the  scope  of  his  authoritv,  is  done  «r 

42- 
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said  by  his  principal,  and  may  be  proyed  in  a  criminal,  as  well  as  in  a  civil  case,  ia 

like  manner  as  if  it  applied  personally  to  the  principal.    American  Fur  Company 

v.  United  States,  137. 
2.  If  an  agent,  who  has  departed  from  instructions,  does  not  make  his  principal  aware 

of  the  fact  of  departure,  the  principal  cannot  be  supposed  to  intend  to  ratify.    BeU 

T.  Cunningham,  289. 
8.  If  a  consignor,  through  his  agent  abroad,  accept  and  sell  a  cai^  purchased  in  breach 

of  orders,  this  may  or  may  not  amount  to  a  ratification.    lb. 

4.  If  the  consignor's  agent  accepted  and  sold  the  cai^  in  pursuance  of  directions 
given,  in  ignorance  of  a  breach  of  orders,  it  is  not  a  ratification.    lb. 

5.  An  agent  being  authorized  to  buy  property  for  his  principal  and  pay  for  it  by  fiinds 
raised  by  drawing  bills,  cannot  make  his  principal  debtor  to  the  vendor  for  the  price 
of  the  goods.    Parsons  v.  Armor,  467. 

cl.  If  the  principal  instructs  his  agent  to  purchase,  and  pay  out  of  funds  in  his  hands, 
and  the  vendor  has  notice  of  this  instructioii,  and  the  agent  draws  on  the  principal 
in  favor  of  the  vendor  in  payment  for  the  goods,  the  principal  is  not  bound  to  accept, 
and  the  vendor  cannot  chai^  him  for  the  price.    lb, 

Alexandria,  8. 

ALEXANDRIA. 

1.  The  power  to  grant  licenses  to  auctioneers  and  to  take  bonds  for  the  performance 
of  their  duty,  given  by  the  act  of  Virginia,  of  1 796,  to  the  mayor,  aldermen,  and 
commonalty,  and  by  the  ordinance  of  1800,  transferred  to  the  mayor  and  com- 
monalty, has  not  been  vested  in  the  common  council  of  Alexandria.  Fowle  ▼. 
Common  Council  of  Alexandria,  460. 

t.  The  injury  alleged  in  the  declaration  being  an  omission  to  take  a  bond  reqmred  by 

law,  and  the  council  not  being  enabled,  or  required  to  take  it,  the  action  cannot  lie. 

lb. 
8.  An  auctioneer  is  not  an  agent  of  the  town,  and  the  town  is  not  responsible  for  his 

misconduct.    lb, 
4.  Nor  is  it  responsible  because  the  council  has  misconstrued  its  powers  and  granted  a 

license  without  authority.    lb, 

ALIEN. 

1  Persons  bom  in  the  colonies,  before  the  declaration  of  independence,  had  a  right 
to  elect  whether  they  would  retain  their  native  allegiance  to  the  British  crown,  or 
would  become  citizens  of  the  several  States.  Inglis  v.  Trustees  of  the  Sailors  Snug 
Harbor,  806. 

2.  This  right  of  election  has  reference  to  the  date  of  the  declaration  of  independence ; 
but  it  is  not  necessary  that  the  election  made  should  have  been  manifested  by  any 
act,  prior  to,  or  at  the  very  time  of  the  declaration  of  independence.    lb. 

8.  Primd  facie,  if  born  here  before  July  4,  1776,  and  remaining  here  after  that  day, 
the  person  is  to  be  deemed  an  American  citizen ;  but  this  presumption  may  be 
rebutted,  by  acts  showing  an  adhesion  to  the  British  crown  during  the  strugi^e. 
lb. 

4.  But,  though  the  election  may  be  manifested  by  acts  subsequent  to  July  4, 1776,  yet 
it  was  competent  for  each  State,  at  any  time  afler  that  day,  to  claim  the  allegiance 
of  all  persons  bom  and  residing  within  its  limits,  and  no  acts  done  after  such  claim, 
would  affect  the  question  of  citizenship,  as  was  held  in  McHvaine  v.  Coze's  Lessee, 
4  C.  211.    lb, 

5.  An  in&nt,  residing  in  the  &mily  of  his  father,  and  who  went  to  England  with  him 
and  did  net  return  to  reside  here,  must  be  deemed  to  have  followed  the  condition  of 
his  fiiiher,  and  adhered  to  the  crown.    lb. 

6.  Though  the  State  of  New  York,  July  16, 1776,  claimed  the  allegiance  of  all  personB 
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abicGng  inthin  the  State,  and  deriving  protection  from  its  laws,  this  did  not  embrace 
a  person  who  then  and  always,  till  he  left  the  country,  resided  within  the  British 
lines  of  the  city  of  New  YorL    lb. 

7.  If  that  person  ever  owed  any  allegiance  to  that  State,  he  was  released  from  it  by  a 
bill  of  attainder.    lb. 

8.  A  woman,  residing  with  her  father,  a  citizen  of  South  Carolina,  in  Charleston,  when 
that  city  was  captured  by  the  British  forces  in  May,  1780,  continued  so  to  reside 
until  1781,  when  she  was  married  to  a  British  officer,  with  whom  she  went  to 
England  in  1782,  and  there  remained  until  her  death  in  1801 ;  she  lefl  five  children 
bom  in  England.  Held,  1.  That  the  capture  of  Charleston  did  not  permanently 
change  the  allegiance  or  the  national  character  of  the  inhabitants.  Shanks  v.  JDih 
pont^  S95. 

9.  2.  That  by  her  marriage  with  an  alien  she  did  not  cease  to  be  a  citizen  of  South 
Carolina.    lb. 

10.  S.  That  her  withdrawal  with  her  husband,  and  her  permanent  adherence  to  the  side 
of  the  enemies  of  the  State,  down  to  and  at  the  time  of  the  treaty  of  peace  of  1783, 
operated  as  a  virtual  dissolution  of  her  allegiance,  and  that  her  coverture  did  not 
disable  her  from  making  this  election.    lb. 

11.  4.  That  at  all  events  she  was  a  British  subject  within  the  purview  of  the  9th  article 
of  the  treaty  of  1794.    (8  Stats,  at  Large,  122,)  with  Great  Britain.    lb. 

Courts  of  thb  United  States,  6,  18. 

AMENDMENT. 

The  exercise  of  the  discretion  of  the  court  below,  in  refusing  leave  to  amend,  is  not 
examinable  here,  even  if  the  decision  was  rested  on  a  mistaken  construction  of  a 
written  contract     United  States  v.  Bufordy  266. 

Judombnt,  &c.  S. 

ANSWER. 
Evidence,  1. 

APPEAL. 

1.  This  court  will  not  dismiss  an  appeal  because  the  circuit  court  exceeded  its  powers 
in  acting  under  a  mandate  from  this  court.  Canter  v.  American  Insurance  Com- 
pany^ 209. 

S.  As  the  appellant,  whose  appeal  has  not  been  dismissed  for  not  filing  a  transcript  of 
the  record,  has  the  whole  term  to  file  it  and  move  to  reinstate  the  cause,  the  derk 
cannot  give  a  certificate  of  the  dismissal  during  the  term.  Bank  of  the  United 
States  V.  Swan,  288. 

8.  The  office  of  guardian  is  not  of  the  value  of  $1,000,  and  no  appeal  lies  from  the 
circuit  court  for  the  District  of  Columbia  to  this  court,  in  a  case  in  which  the  matter 
in  controversy  is,  who,  of  two  persons,  shall  be  guardian.    Ritchie  v.  Mauro,  104. 

Admiralty,  2.  8 ;  Courts  or  the  United  States,  7. 9-11 ;  Judgment,  &c.  1.  2. 

APPEARANCE. 
United  States,  2. 

ASSIGNMENT. 

If  an  executor  in  one  State  assign  a  debt  due  from  a  person  residing  in  another  State, 
by  whose  laws  an  assignee  may  sue  in  his  own  name,  such  assignment  makes  a  com- 
plete title,  and  it  is  not  necessary  to  take  letters  of  administration  in  the  latter  State. 
to  enable  the  assignee  to  sue  in  his  own  name.    Harper  v.  Butler,  108. 

Trustee  Process  :  United  States,  1. 

ASSOCIATION. 
Equity,  4. 
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ASSUMPSIT. 
Bank,  2 ;  Witness.     . 

ATTACHMENT. 
REVBinjB  Laws»  S. 

ATTAINDER 
Alien,  7. 

ATTORNEY-GENERAL. 
Unxtsd  States,  2. 

AUCTIONEER. 
A0TION9  2;  Alexandria. 

BAILMENT. 
Common  Cabrisr. 

BANK. 

1.  An  action  ina7  be  maintained  in  a  circnit  court  against  a  bank  of  irbio^  a  State  is 
proprietor.    Bank  of  ike  Commonwealth  of  Kentucky  t.  Wister^  128. 

2.  The  charter  of  a  bank  having  empowered  it  to  receive  money  on  deposit,  withoal 
requiring  an  obligation  under  seal  to  repay  the  amount  deposited,  the  act  of  receiy- 
Ing  a  depoat  creates  a  liability  upon  which  an  action  of  assumpsit  lies,  eTen  in  a 
State,  where,  in  general,  a  corporation  can  contract  only  under  its  seal.    Ih. 

3.  A  general  deposit  of  bills  of  the  bank  receiving  it,  must  be  repaid  by  the  nominal 
amount  of  those  bills,  though  they  were  current  at  only  half  their  nominal  amounti 
at  the  time  of  their  deposit    Ih. 

4.  If  the  bank,  on  presentation  of  the  certificate  of  deposit,  tender  one  half  its  amonnti 
it  is  too  late  afterwards  to  object  that  no  check  accompanied  the  certificate.    lb. 

Bills  of  Exchange,  &c.  1 ;  Parties,  2 ;  Usury,  1. 4. 

BANK  OF  COLUMBIA. 

The  act  of  incorporation  of  the  Bank  of  Columbia,  in  the  State  of  Maryland,  thongfa  it 
enabled  the  bank  to  have  an  execution  without  a  judgment,  did  not  deprive  tte 
defendant  of  any  defence  on  the  return  of  the  execution ;  among  other  things  he 
may  plead  the  Statute  of  Limitations ;  and  the  issuing  of  the  execution  is  equivalent 
to  the  conmiencement  of  the  action,  under  that  plea.  Bank  of  Chlumbia  v.  Sweeneiff 
249. 

BANK  OF  THE  UNITED  STATES. 

Usury,  6. 

BARRATRY. 

Insurance,  4. 

BETTERMENTS. 

If  an  occupation  law  be  validf  it  cannot  enable  a  court  of  the  United  States,  in  an 
action  of  ejectment,  to  appoint  commissioners  to  value  the  improvements.  Their 
value  at  law  must  be  tried  by  a  jury.  But  there  is  a  complete  remedy  in  eqni^. 
Bank  of  Hamilton  v.  Dudleys  Lessee,  192. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
l.'On  a  note  payable  at  and  owned  by  a  bank,  no  formal  demand  of  payment  is  neoes- 
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sary ;  it  is  sufficient  if  the  note  is  at  the  bank,  and  remiuns  unpaid  at  the  expiration 
of  business  hours.    Bank  of  the  United  States  v.  Cameal,  204. 

8.  If  an  indorser  is  in  the  habit  of  receiving  his  letters  at  either  one  of  three  po6t^ 
offices,  a  notice  directed  to  him  at  either,  and  sent  by  mail,  is  sufficient    Jb, 

8.  A  notice  which  states  the  demand  and  dishonor  of  a  note,  and  that  it  comes  from 
the  holder  or  his  agent,  is  sufficient,  without  stating  in  terms  that  the  holder  looks  to 
the  indorser  for  payment    lb. 

4.  A  notary  called  at  the  dwelling-house  of  an  indorser,  who  usually  resided  in  the 
same  town  where  a  note  was  payable  and  the  holder  redded,  to  give  notice  of  its 
dishonor.  He  found  the  door  locked,  and,  on  inquiry  of  the  nearest  resident,  was 
informed  the  indorser  and  his  family  had  left  town  on  a  visit  Held,  this  complied 
with  the  obligation  of  the  holder  as  to  notice.  WilUams  y.  Bank  of  the  United 
States,  30. 

6.  If  notice  has  not  been  left  with  an  indorser,  or  at  his  place  of  residence  or  business, 
or  deposited  in  the  post  for  him,  the  evidence  that  it  duly  reached  him  should  be 
clear  and  direct.  The  interests  of  commerce  forind  a  departure  from  the  settled 
roles  as  to  notice,  by  leaving  juries  to  find  actual  notice  upon  loose  and  indeterminate 
evidence.    Bank  of  the  United  States  v.  Corcoran,  44. 

6.  Notice  left  at  the  store  of  the  son  of  an  indorser,  who  resided  in  the  same  building, 
but  had  a  usual  place  of  business  elsewhere,  is  not  sufficient    lb. 

7.  Though  the  maker  of  a  note  be  dead,  and  the  indorser  be  his  administrator,  a 
demand  on  him  as  administrator,  and  notice  to  him  as  indorser,  are  necessary  to 
charge  him  as  indorser.    Magruder  v.  Union  Bank  of  Georgetoum,  299. 

8.  A  protest  by  a  notary  is  evidence  of  the  dishonor  of  a  bill  of  exchange,  drawn  in 
Kentucky  on  a  person  in  New  Orleans,  in  the  State  of  Louisiana.  Totonsley  ▼. 
Sumrall,  68. 

9.  A  parol  promise  to  accept  a  particular  bill,  made  to  the  payee,  for  a  valuable  con- 
sideration, moving  from  him  to  the  drawee,  binds  the  promisor,  whether  the  bill  had 
been  drawn  when  the  promise  was  made  or  not  It  is  an  original  promise,  and  not 
within  the  statute  of  frauds.    lb. 

10.  The  facts  that  the  payee  knew  the  drawer  had  no  funds  in  the  hands  of  the 
drawee,  and  intended  to  apply  the  bill  to  pay  a  debt  for  which  the  drawer  was  also 
liable,  do  not  affect  the  case.    lb. 

11.  In  Kentucky,  where  a  holder  of  a  note  or  bill  can  have  no  remedy  at  law  against 
a  remote  indorser,  he  may  sue  him  in  equity.  Bank  of  the  United  States  y.  Weisiger^ 
129. 

12.  It  is  of  no  importance  that  the  indorser  received  no  consideration.    lb. 

18.  In  that  State,  every  reasonable  effort  must  be  made  to  recover  of  the  drawer  before 
resorting  to  the  indorser.    lb. 

14.  A  discharge  of  the  drawer,  under  the  act  for  the  relief  of  persons  imprisoned  for 
debt,  though  the  creditor  waived  the  right  to  insist  on  thirty  days'  imprisonment 
after  judgment,  is  sufficient  evidence  of  the  insolvency  of  the  drawer.    lb. 

15.  In  ^e  absence  of  any  special  contract,  the  first  accommodation  indorser  has  no 
claim  on  the  second  for  any  part  of  the  money  paid  by  the  former  to  take  up  the 
note.    M* Donald  v.  Magruder,  491. 

16.  A  bill  of  exchange  drawn  in  one  State  npon  a  person  in  another  State,  and  pay- 
able m  the  latter  State,  is  a  foreign  bill  within  the  meaning  of  the  1 1th  section  of 
the  Judiciary  Act  (1  Stats,  at  Large,  78) ;  and  if  its  holder  is  competent  to  sue  the 
defendant  in  a  circuit  court,  it  is  of  no  importance  that  the  original  payee  was  not 
thus  competent    Buckner  v.  h\nley,  218. 

Agent,  9.  6 ;  Bank,  S  ;  Partnership,  2. 

BOND. 
Action,  2 ;  Alexandria,  1.  2. 
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BURDEN  OF  PROOF. 
Evidence,  5. 11. 

CHARGE. 
Devise,  &c.  8. 

CHARITY. 
Devise,  &c.,  1.  2.  8. 

COMMERCE. 
Constitutional  Law,  4.  6. 

CONDITION. 
Devise,  &c.  4. 

COMMON  CARRIER. 

A  carrier  of  slaves  is  not  responsible  to  the  same  extent  as  a  carrier  of  ^mercKandise ; 
if  the  carriage  be  gratoitous,  he  is  liable  onlj  for  gross  negligence.  Boyce  v.  An^ 
derson^  58. 

CONSIGNOR  AND  CONSIGNEE. 

Agent,  S.  4;  Damages. 

CONSTITUTIONAL  LAW. 

1.  Retrospective  laws,  which  do  not  impair  the  obligation  of  a  contract,  or  partake  of 
the  character  of  ex  post  facto  laws,  are  not  forbidden  by  the  constitution  of  the 
United  States.     Satterlee  v.  Matthewson,  147. 

'2.  <<  Suits  at  the  common  law,"  within  the  meaning  of  the  7th  amendment  of  the  con- 
stitution, include,  not  merely  modes  of  proceeding  known  to  the  common  law,  bat 
all  suits,  not  of  equity  or  admiralty  jurisdiction,  in  which  legal  rights  are  settled  and 
determined.    Parsons  v.  Bedford^  474. 

8.  The  7th  amendment  of  the  constitution  of  the  United  States  does  not  prevent  par- 
ties from  waiving  their  right  to  a  trial  by  jury.     Parsons  v.  Armor ^  4.6  7. 

4.  In  the  absence  of  all  legislation  by  congress,  a  State  has  power  to  improve  its  lands, 
and  promote  the  public  health,  by  authorizing  a  dam  to  be  built  across  a  creeky 
though  it  was  previously  navigable  from  the  sea  by  vessels  enrolled  and  licensed  for 
the  coasting  trade.     WiUson  v.  Blackbird  Creek  Marsh  Company^  105. 

5.  The  power  to  regulate  commerce  not  having  been  so  exercised  as  to  affect  the  ques- 
tion, its  mere  existence  does  not  render  the  law  of  the  State  inoperative.    J&. 

6.  There  is  nothing  in  the  constitution  of  the  United  States  which  forbids  the  legisla- 
ture of  a  State  from  exercising  judicial  functions.     Satterlee  v.  Matthewson^  147. 

7.  The  judicial  department  of  a  state  government  is  the  rightful  expositor  of  its  con- 
stitutional law,  in  cases  coming  here  from  the  circuit  court.  Bank  of  Hamilton  v. 
Dudley's  Lessee^  192. 

8.  A  tax  on  stock  of  the  United  States,  held  by  an  individual  citizen  of  a  State,  is  a 
tax  on  the  power  to  borrow  money  on  the  credit  of  the  United  States,  and  cannot 
be  levied  by  or  under  the  authority  of  a  State,  consistently  with  the  constitution. 
Weston  V.  The  City  Council  of  Charleston^  171. 

9.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  can- 
not declare  an  act  of  a  state  legislature  void  because  it  conflicts  with  the  constitutaon 
of  the  State.    Jackson  v.  Lamphire,  419. 

10.  A  state  law  which  makes  valid  a  void  contract,  does  not  impiur  the  obligation  of  a 
contract  within  the  meaning  of  the  constitution  of  the  United  States.  Satterlee  %. 
Malthewson^  147 
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11.  A  patent  of  land  from  a  State  does  not  amount  to  a  contract  that  the  patentee  and 
his  assigns  shall  enjoy  the  land  free  from  all  legislative  regulations  in  violation  of  the 
constitution  of  the  State,  but  only  that  the  State  will  not  impair  the  force  of  the 
grant ;  and  a  law  erecting  a  commission  to  try  conflicting  titles  held  under  the 
patentee,  though  repugnant  to  the  state  constitution,  does  not  impair  the  obligation 
of  a  contract    Jackson  v.  Lamphire,  419. 

Trbaty,  1.  2.  4.  5. 

CONTRACT. 

AoTiON,  1 ;  Amendment;  Constitutional  Law,  10. 11 ;  Fbaud,  2.  4.  6; 

Usury,  4.  6. 

CORPORATION. 
Action,  2 ;  Bank,  1.  2 ;  Devisb,  1.  2.  8. 

COSTS. 

Admiraltt;  Remittitur. 

COURTS  OF  THE  UNITED  STATES. 

1.  The  judgments  of  the  courts  of  the  United  States  are  not  void,  because  the  record 
does  not  show  jurisdiction ;  they  are  only  voidable  by  writ  of  error.  Ex  parte 
Watkins,  870. 

2.  If  it  appear  from  the  record  that  an  act  of  congress  must  have  been  construed  by 
the  highest  court  of  a  State,  and  the  decision  was  against  the  plidntiff  in  error,  this 
court  has  jurisdiction  under  the  25th  section  of  the  Judiciaiy  Act,  (1  Stats,  at  Large, 
85.)     Harris  v.  Dennie,  422. 

8.  If  it  sufficiently  appear  from  the  record,  that  the  repugnancy  of  a  statute  of  a 
State  to  the  constitution  of  the  United  States  was  drawn  into  question,  this  court 
has  jurisdiction,  though  the  record  does  not  in  terms  declare  that  this  question  wu 
raised.     SaUerlee  v.  Matt?ietoson,  147. 

4.  Where  the  record  shows,  that  the  validity  of  a  state  law  was  questioned  by  reason 
of  its  alleged  conflict  with  the  constitution  of  the  United  States,  and  that  the  decis- 
ion of  the  highest  court  of  the  State  was  in  favor  of  the  validity  of  the  law,  this 
court  has  jurisdiction  under  the  2dth  section  of  the  Judiciary  Act,  (1  Stats,  at 
Large,  85.)     Willsan  v.  The  Blackbird  Creek  Marsh  Company^  105. 

6.  Where,  on  opening  the  record,  it  appeared  to  contain  a  certificate  that  the  judges  of 
the  circuit  court  for  Rhode  Island  district  had  differed  in  opinion,  but  the  point  on 
which  they  differed  was  not  stated,  the  case  was  remanded  with  directions  to  pro- 
ceed according  to  law.     WoI/t.  Usher,  415. 

6.  If  an  alien  and  a  citizen  join  in  a  suit  against  defendants,  whom  the  citizen  plaintiff 
is  not  competent  to  sue,  and  thereupon  the  citizen  pl{untiff''s  name  is  stricken  out, 
the  court  has  jurisdiction,  and  may  proceed  to  a  decree.     ConoUy  v.  Taylor,  210. 

f  Though  an  error  was  conmiitted  in  carrying  out  the  mandate  of  this  court  by  a  cir- 
cuit court,  the  decree  of  the  latter  cannot  be  reversed  on  an  appeal  by  a  party  not 
prejudiced  by  the  error.     CampbeWs  Executors  v.  Pratt,  185. 

8.  The  power  of  an  inferior  court  of  a  State  to  make  an  order  at  one  term  as  of  an- 
other, is  of  a  character  so  peculiarly  local,  that  the  judgment  thereon  of  the  revising 
tribunal  of  the  State  should  be  conformed  to  by  this  court  Bank  of  Hamilton  t. 
Dudley*s  Lessee,  192. 

9.  By  the  act  of  May  26, 1824,  (4  Stats,  at  Large,  62,)  to  regulate  the  mode  of  prac- 
tice of  the  courts  of  the  United  States  in  the  district  of  Louisiana,  congress  has  not 
altered  the  appellate  jurisdiction  of  this  court,  nor  attempted  to  give  it  the  power  to 
reexamine  the  facts  once  tried  by  a  jury  in  an  action  at  law.     Parsons  v.  Bedford^ 

'    474. 
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10.  Where  a  record  from  the  district  court  for  Louisiana,  contained  no  bill  of  exoep* 
tions  touching  any  instruction  to  the  jury — held,  that  even  if  all  the  evidence  on 
which  the  jury  passed  had  been  in  the  record,  this  court  could  not  examine  the  cor- 
rectness of  the  verdict    lb, 

11.  A  writ  of  error  having  brought  up  a  record  from  the  district  court  for  Louinanay 
in  which  it  appeared  that  the  law  and  fact  were  submitted  to  the  court,  and  the  tes- 
timony was  all  sent  up  in  the  record  —  Held,  1.  That  the  7th  amendment  of  the 
constitution  of  the  United  States  did  not  prevent  parties  from  waiving  their  right  to 
a  trial  by  jury.  2.  That  this  could  not  be  treated  as  an  appeal,  nor  was  there  any 
bill  of  exceptions  so  as  to  raise  questions  of  law  upon  the  record.  S.  That,  in  the 
actual  state  of  this  evidence,  the  court  would  entertain  jurisdiction,  but  without 
intending  to  make  a  precedent  for  such  mode  of  proceeding.  Parsons  v.  Armory 
467. 

18*  The  circuit  court  for  the  District  of  Columlna  is  a  court  of  general  criminal  juris* 
diction,  and  this  court  cannot  revise  its  proceedings  under  an  indictment  and  con- 
viction of  a  prisoner,  upon  a  writ  of  habeas  corpus.  Its  judgment  is  conclusive  that 
the  imprisonment  is  legal.    Ex  parte  WatJcins,  S70. 

18.  The  circuit  court  has  not  jurisdiction  where  the  record  alleges  the  plaintiff  to  be 
an  alien,  and  is  silent  as  to  the  citizenship  of  the  defendants.  Jackson  ▼.  Twenty* 
man,  51. 

14.  If  a  district  court,  having  circuit  court  powers,  render  a  judgment  in  a  suit  in  which 
district  and  circuit  courts  have  concurrent  jurisdiction,  it  must  be  taken  to  have 
acted  under  its  powers  as  a  district  court,  and  not  und^r  its  circuit  court  powers. 
Southwick  V.  Postmaster-Generalf  170. 

16.  If  an  authenticated  copy  of  the  opinion  of  the  court  is  desired,  the  reporter  only 
can  furnish  it,  certified ;  and  the  clerk  of  the  court  may  certify,  under  the  seal  of 
the  court,  that  he  b  the  reporter,  if  this  also  is  required.    Anonymous,  460. 

Amendment  ;  Appeal  ;  Bank,  1 ;  Betterments  ;  Bills  of  Exchange,  &c.  16 ; 
Constitutional  Law,  7.  9 ;  Equity,  2 ;  Judgment,  &c.  ;  Limitations,  &c. 
2.  8;  Remittitur;  Treaty,  1.  2.  4.  5;  Writ  of  Error. 

CUSTOM  AND  USAGE. 
Fixtures,  2. 

DAMAGES. 

Where  a  consignee  at  Leghorn  was  instructed  to  purchase  tiles  to  be  shipped  to  Havaiia 
Ibr  sale,  and  wrongfully  purchased  another  article,  the  measure  of  damages  is  the 
actual  loss  sustained  by  the  consignor,  in  consequence  of  not  having  the  tiles  for 
nle  at  Havana.    Bell  ▼.  Cunningham^  289. 

Admiralty,  1.  2: 

DEATH. 
Parties,  2. 

DEBTOB  AND  CREDITOR. 
Sale,  1.  2.;  Trustee  Process. 

DEED. 
Evidence,  1 ;  Sale,  6 ;  Trust. 

DEMURRER  TO  EVIDENCE. 
Pleading,  2.  8. 
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DEPOSITION. 

1.  If  a  commiEBion  to  take  evidence  purport  to  be  issued  in  a  cause  in  which  Richard 
M.  Meade  is  plaintiff,  when  Richard  W.  Meade  was  plaintiff,  the  variance  is  not 
material.    Keene  v.  Meade,  261. 

f.  It  is  not  necessary  that  depositions  should  be  in  the  handwriting  of  any  particular 
person,  and  therefore  the  return  of  commissioners  need  not  show  who  wrote  them. 
lb. 

8.  If  their  certificate  shows  they  employed  a  person  as  derk,  this  is  equivalent  to  certi- 
fying that  they  appointed  him  clerk.    lb. 

4.  It  is  not  necessary  that  the  form  of  the  oath  administered  to  a  witness  should  be  set 
out  in  the  return.    lb. 

EVIDEKCE,  S. 

DESCENT  AND  DISTRIBUTION. 

1.  Under  the  statute  of  descents  of  Rhode  Island,  of  1822,  the  words  "  of  the  blood  of 
the  person  from  whom  such  estate  came  or  descended,''  include  next  of  kin  of  the 
half  blood.     Gardner  v.  Collins ,  22. 

2  In  the  common  law,  and  in  the  legislation  of  Rhode  Island,  the  words  "  of  the  blood 
of  another,''  include  all  who  have  any  of  the  blood  of  that  other ;  when  it  is  in- 
tended to  include  only  persons  of  the  whole  blood,  the  qualifying  word  is  added.  lb, 

8.  In  the  same  statute,  the  words  **  come  by  descent,  gift,  or  devise,  from  the  parent  or 
other  kindred,"  mean  immediate  descent,  gift,  or  devise,  and  make  the  immediate 
ancestor,  donor,  or  devisor,  the  sole  stock  of  descent.    lb. 

DEVISE  AND  LEGACY. 

1.  A  testator  devised  to  the  chancellor  of  the  State  of  New  York,  the  mayor  and  re 
corder  of  the  city  of  New  York,  and  several  other  persons,  by  their  official  descrip 
lion  only,  and  their  respective  successors  in  office,  in  trust  to  build,  &c.,  a  hospital, 
adding,  if  this  cannot  legally  be  done  by  them  without  an  act  of  the  legislature,  tliey 
should  apply  for  an  act  of  incorporation,  and  that  at  all  events  his  estate  should  be 
held,  if  by  an  heir,  charged  with  the  said  trusts.  Held,  1.  That  the  devise  might  be 
construed  to  vest  the  fee  in  the  individual  persons  holding  those  offices.  Inglis  ▼. 
Tnnftees  of  the  Sailor^s  Snug  Harbor,  806. 

2.  2.  But  if  not,  it  was  a  good  executory  devise  in  fitturo  to  the  corporation,  when  k 
came  into  existence,    lb, 

8.  8.  That  in  the  hands  of  the  heir,  the  lands  were  charged  by  the  will  with  the  tmsts. 
lb, 

4.  A  testator  devised  as  follows :  In  case  of  having  no  children,  I  then  leave  and  be- 
queathe all  my  real  estate,  at  the  death  of  my  wife,  to  William  King  son  of  brother 
James  King,  on  condition  of  his  marrying  a  daughter  of  William  Trigg,  and  my 
niece  Rachel,  his  wife,  late  Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue  of  said 
marriage ;  and  in  case  such  marriage  should  not  take  place,  I  leave  and  bequeathe 
said  estate  to  any  child,  giving  preference  to  age,  of  William  and  Rachel  Trigg, 
that  will  marry  a  child  of  my  brother  James  King's,  or  of  sister  Elizabeth's  wife  of 
John  Mitehell,  and  to  their  issue."  Held,  1.  That  the  condition  on  which  the 
testator  devised  to  William  King  was  a  condition  subsequent  Finlay  v.  Kin^s 
Lessee,  488. 

5.  2.  That  the  lands  not  devised  to  the  wife  of  the  testator  vested  in  possession  on  his 
death.    lb. 

6.  8.  That  in  an  action  at  law  the  question  could  not  be  determined  upon  what  tmst| 
if  any,  William  King  took.     lb. 

7.  Under  a  bequest  directing  executors  to  invest  a  certain  fund,  and  from  the  interest 
pay  for  **  the  proper  education  of  A,  B,  and  C,  so  that  they  may  severally  be  fitted 
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and  accompliflhed  in  some  useful  trade,  and  to  each  of  them  who  should  live  to  finisli 
his  education,  or  to  reach  the  age  of  twenty-one  years,"  is  bequeathed  a  legacy  of 
£100,  held:  1.  That  all  three  were  necessary  parties  to  a  bill  for  the  execution  of 
the  trusL    Dandridge  v.  Custis,  148. 

8.  2.  That  education  for  one  of  the  learned  professions  was  not  intended  by  the  tertap 
trix.    Ih. 

9.  8.  That  the  residuary  legatees  under  the  will,  though  entitled  to  any  residue  of  this 
fund  remaining  after  the  execution  of  this  trust,  were  not  necessary  parties.    Ih, 

Bight  of  Entbt  ;  Slayb. 
DISTRICT  OP  COLUMBIA. 

COUBTS  OF  THE   UNITED   STATES,  12. 

EJECTMENT. 
Betterments  ;  Evidence,  2. 

ENTRY. 
Public  Lands,  6.  9-11 ;  Right  of  Entbt. 

EQUITY. 

1.  Under  a  general  prayer  for  relief,  only  relief  consistent  wil^  the  case  made  in  tbe 
bill  can  be  granted ;  even  where  there  is  a  cross-bill,  which  states  a  case  upon  which 
more  extensive  relief  is  proper.    English  v.  FozaU^  222. 

2.  The  16th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  82,)  which  prohibits  suits 
in  equity  where  there  is  a  plain,  adequate,  and  complete  remedy  at  law,  is  merely 
declaratory,  making  no  alteration  in  the  rules  as  to  equitable  remedies.  Boyc^a 
Executors  v.  Grundy^  877. 

8.  To  bar  a  suit  in  equity,  the  remedy  at  law  must  be  as  efficient  to  the  ends  of  justice, 
and  its  complete  and  prompt  administration,  as  the  remedy  in  equity.    Ih, 

4.  Certain  persons,  being  members  of  a  voluntary  religious  association,  may  maintain 
a  bill  in  equity  in  behalf  of  themselves  and  all  the  other  members,  to  protect  from 
violation  a  burial-ground,  in  which  the  members  of  the  association  have  been 
accustomed  to  make  interments,  and  which  had  been  dedicated  to  that  pious  use  by 
the  owner  of  the  soil,  in  whose  heir  the  legal  title  was  vested.  And  under  such  a 
bill  the  holder  of  the  legal  title  may  be  enjoined.     Beatty  v.  Kurtz^  212. 

Bettebments;  Bills  of  Exchange,  &c.  11. 12;  Devise,  &c.  6 ;  Public  Lands, 

6.  7;  Tbust. 

ESTATES  OF  DECEASED  PERSONS. 
Executobs,  &c.  ;  Sale. 

ESTOPPEL. 
Landlobd  and  Tenant. 

EVIDENCE. 

1.  Though  the  acts  and  declarations  of  a  grantor  after  the  conveyance  are  not  evidence 
against  the  grantee  they  are  evidence  to  control  the  effect  of  the  answer  of  the 
grantor.     VenabU  v.  Bank  of  the  United  States,  86. 

5.  The  record  of  a  former  recovery  in  ejectment  is  primd  facie  evidence  of  the  title 
and  possession  of  the  plaintiff,  as  against  one  who,  though  not  a  nominal  par^  on 
that  record,  really  defended  the  action  as  landlord.     Chirac  v.  Reinecker,  230. 

••  Upon  a  question  of  pedigree,  the  contents  of  lost  depositions  stated  in  a  bill  of  ex- 
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ceptions,  taken  between  the  same  parties  or  their  privies,  on  a  former  trial,  may  be 
read  in  evidence.    lb, 

4.  Where  two  or  more  are  associated  together  for  the  same  illegal  purpose,  any  act  or 
declaration  of  one  of  the  parties,  in  reference  to  the  common  object,  and  forming  a 
part  of  the  res  geata  in  its  execution,  may  be  given  in  evidence  against  the  others. 
American  Fur  Company  y.  United  States^  187. 

5.  If  spirits  are  carried  into  the  Indian  country  by  a  trader,  and  are  there  found  among 
his  goods,  or  any  part  of  them,  it  is  prima  facie  evidence  of  his  having  violated  the 
acts  of  congress,  and  throws  the  burden  of  proof  upon  the  defendant,    id. 

€.  If  only  one  plat  in  a  book  of  surveys  has  been  authenticated,  a  party  cannot  put 
another  plat  in  evidence,  merely  because  it  is  in  the  same  book.  Chirac  v.  Reinecker^ 
280. 

7.  Though  written  evidence  of  a  payment  exists,  parol  evidence  is  admissible.  Keene 
▼.  MeadCy  261. 

8.  An  account  stated  at  the  treasury  department,  and  certified  under  the  act  of  March 
8, 1797,  (1  Stats,  at  Large,  512,)  is  evidence  only  of  items  for  moneys  which  are 
disbursed  through  the  ordinary  channels  known  officially  to  the  accounting  officers, 
and  appearing  on  their  books.     United  States  v.  Bu/ord,  266. 

9.  Where  mere  presumptive  evidence  has  been  given,  the  jury  must  pass  upon  it. 
Chirac  v.  Rexnecker,  230. 

10.  Without  some  evidence  upon  a  point,  the  court  should  not  give  an  instruction 
concerning  it.    No  merely  speculative  question  should  be  decided.    Ih. 

11.  To  establish  collateral  heirship,  it  must  be  proved,  not  only  that  the  ancestor  is 
dead,  but  that  he  died  without  issue.  The  burden,  as  to  both  facts  is  on  the 
claimant    1  h, 

12.  Presumptions  from  evidence  are  generally  mixed  questions  of  law  and  fact  When 
they  are  so,  the  court  cannot  tell  the  jury  they  are  at  liberty  to  make  them,  if  the 
evidence  is  irrelevant  or  legally  insufficient  Bank  of  the  United  States  v.  Cor^ 
caran,  44. 

Aqknt,  1 ;  Bills  of  Exchange,  &c.  5.  8. 14 ;  Exceptions,  4 ;  Fixtures,  2 ;  Insub- 

ANCE,  6;  Public  Lands,  12 ;  Usuby,  2. 

EXCEPTIONS. 

1.  It  is  not  error  for  the  court  below  to  omit  to  give  its  opinion  to  the  jury  on  a  point, 
if  not  requested  to  do  so.    Pennock  v.  Dialogue^  1. 

S.  Unless  the  entire  prayer,  as  made,  ought  to  have  been  granted,  its  refusal  b  not 
error.     Columbian  Insurance  Company  v.  Tjowrence^  10. 

8.  A  prayer  which  asks  the  court  to  declare  the  law,  not  on  the  facts  but  on  the  testi- 
mony, should  be  refused ;  the  jury  may  not  find  the  &cts  from  the  evidence.  Pat* 
terson  v.  Jenks^  92. 

4.  It  is  unnecessary  and  irregular  to  set  out  the  evidence  in  a  bill  of  exceptions,  when 
no  exception  was  taken  to  its  competency  or  sufficiency.    Pennock  v.  Dialogue^  1. 

Courts  of  the  United  States,  10. 11. 

EXECUTION. 
Bank  of  Columbia. 

EXECUTORS  AbTD  ADMINISTRATORS. 

1.  The  power  of  administrators  to  subject  the  lands  of  their  intestates  to  the  payment 
of  debts,  is  not  a  vested  interest ;  and  the  repeal  of  the  law  enabling  a  particular 
court  to  license  sales  for  that  purpose  is  valid,  and  the  power  of  sale  cannot  be 
oreated  sSter  the  repeal    Bank  of  Hamilton  v.  Dudley's  Lessee^  192. 
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%  *'  Jnrifldiction  of  all  probate  and  testamentary  matters  "  does  not  necessarily  inehde 
granting  licenses  to  administrators  to  sell  lands  for  the  pa3rment  of  debts.    /6. 

Bills  of  Exohangb,  &c.  7 ;  Assignment  ;  Parties,  2 ;  Sale. 

FIXTURES. 

1.  A  building,  erected  by  a  tenant  with  a  view  to  carry  on  his  business  as  a  dairyman, 
and  for  a  residence  for  his  family  and  servants  engaged  in  that  business,  the  residence 
of  the  family  there  being  merely  to  enable  them  to  carry  on  the  trade  more  bene- 
ficially, may  be  removed  by  him  during  the  term.  Its  size  or  materials  are  not  im- 
portant.    Van  Ness  v.  Pacard,  52. 

2.  Evidence  of  a  usage  between  landlord  and  tenant  to  remove  such  buildings  is  admis- 
nble.    lb. 

FOREIGN  ATTACHMENT. 

Trustee  Process. 

FORFEITURE. 
Indians,  &c. 

FRAUD. 

1.  When  a  party  discovers  a  fraud,  he  is  bound  to  be  prompt  in  communicating  the 
discovery,  and  conostent  in  the  use  he  proposes  to  make  of  it  Bayce^s  Executors 
▼.  Grundy,  877. 

2.  A  bill  alleged  that  the  fraud  was  not  discovered  till  a  certain  tmie,  and  notice  mm 
forthwith  given  of  the  discovery  to  the  vendor,  that  he  might  resume  possession. 
Held,  that  as  there  was  no  ground,  upon  the  evidence,  to  impute  eariier  notice  to 
the  vendee,  he  had  not  lost  his  right  to  rescind.    lb. 

8.  Notice  of  facts  sufficient  to  put  a  party  on  inquiry,  is  not  necessarily  notice  of  what 
he  might  learn  by  inquiry.  It  does  not  so  operate  when  he  had  a  right  to  rely  on 
positive  assurances  of  the  vendor,  and  so  was  not  bound  to  inquire.     lb. 

4.  Reducing  an  agreement  to  writing,  does  not  prevent  the  vendee  from  showing  h 
was  obtained  by  fraudulent  misrepresentations,     lb. 

6.  In  a  purchase  of  950  acres,  at  $20  an  acre,  a  discrepancy  between  facts  and  repre- 
sentations which  would  add  thirty-three  per  centum  to  the  oost,  is  a  case  for  reads- 
tion,  not  for  compensation.    lb. 

Trustee  Process  ;  PubliO  Lands,  1. 

FRAUDS,  STATUTE  OF. 
Bills  of  Exchange,  &c.  9. 10. 

GEORGIA. 
Public  Lands,  2-4. 

GRANT. 
Limitations,  &c.  1 ;  Public  Lands,  1.  2. 14 ;  Treaty,  8.  6* 
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GREAT  BRITAIN. 
Alien. 

HABEAS  CORPUS. 
Courts  of  the  United  States,  12. 

HEIR 
Evidence,  11;  Public  Lands,  9;  Sale,  2.  8. 
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HUSBAND  AND  WIFE. 
Alien,  a~ll ;  Tb0bt. 

IMPRISONMENT. 
Poor  Debtor. 

INDIANS,  TRADE  AND  INTERCOURSE  WITH. 
1.  If  spirits  are  carried  into  the  Indian  country  in  violation  of  the  act  of  congress,  atl 

the  goods  of  the  offender  there  are  forfeited,  and  not  merely  those  among  'which  the 

spirits  are  found,  when  seized.    American  Fur  Company  v.  United  States,  187. 
t  But  it  is  not  a  vioUtion  of  an  act  of  congress  to  carry  spirits  into  a  country  whtdi 

has  been  purchased  of  the  Indians  by  the  United  States,  and  which  is  not  included 

irithin  the  boundary  line  defining  the  Indian  country.    Ih, 

Eyidenob,  5. 

INDICTBIENT. 
Courts  of  the  United  States,  IS. 

INFANCY. 

Alien,  5. 

INJUNCTION. 

£<)UITT,  4. 

INSOLVENT. 

If  a  creditor,  who  is  a  citizen  of  one  State,  yoluntarily  makes  himself  a  party  to  pro* 
ceedings  under  the  insoWent  law  of  another  State,  and  his  debtor  obtains  a  discharge 
in  siioh  proceedings,  his  debt  is  released.     Clay  v.  Smith,  466. 

Bills  of  Exohanoe,  &o.  14;  Poor  Debtor. 

INSURANCE. 

1.  A  person  in  possession  of  a  mill,  under  an  executory  contract  of  sale,  has  an  insur- 
able interest,  even  if  his  vendor  has  power  under  the  contract  to  treat  the  sale  as 
rescinded.    Columbian  Insurance  Company  v.  Lawrence,  10. 

t.  A  representation  that  the  insured  owns  a  bmlding  is  not  true,  if  he  only  had  an 
executory  contract  to  purchase  it ;  and  if  this  misrepresentation  was  material  to  the 
risk,  the  policy  n  vmd.    lb, 

9.  Where  a  rule  of  an  insurance  company,  touching  buildings,  provided,  'Mf  any  per- 
son shall  cause  the  same  to  be  described  in  the  policy  otherwise  than  as  they  really 
are,  so  as  the  same  be  charged  at  a  lower  premium  than  would  otherwise  be  de- 
manded, such  insurance  shall  be  of  no  force,"  held,  that  it  was  a  question  of  &ct 
whether  the  misdescription  reduced  the  premium ;  Itnd  if  it  did  not,  it  did  not  inval- 
idate the  policy.    lb. 

4.  When  a  policy  covers  the  risks  of  fire  and  barratry,  and  fire  is  the  proximate  cause 
of  the  loss,  the  underwriter  cannot  defend  upon  the  ground  that  negligence  caused 
the  fire.    Patapsco  Insurance  Company  v.  Coulter,  888.  ' 

6.  Insurance  on  profits,  valuing  them  at  S20,000 — held,  that  a  total  loss  of  the  cargo 
was  a  total  loss  of  the  profits  insured,  without  proof  that  any  profits  would  have 
been  made,  if  no  loss  had  occurred.    Ih. 

6.  The  jury  cannot  find  that  the  underwriter  has  waived  the  production  of  preliminary 
proof,  without  other  evidence  than  his  omission  to  specify  its  non-production  as  an 
•l^jeotfon  to  paying  the  loss*     Columbian  Insurance  Company  v.  Lawrence,  10. 

43* 
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INTEREST. 
Judgment,  &c.  8. 

INTERNATIONAL  LAW. 
Alien. 

JUDGMENT  AND  DECREE. 

-1.  A  judgment  of  the  highest  court  of  a  State  in  a  proceeding  for  a  prohiUtion,  is  a 
^  final  "judgment  in  a  "  suit,"  under  the  25th  section  of  the  Judiciary  Act,  (1  Stata. 
at  Large,  85.)     Weston  v.  CUy  Council  of  CharleMony  171. 

2.  A  decree  in  the  admiralty  is  not  final  while  the  cause  is  pending  here,  and  a  statutei 
to  govern  the  case,  must  be  unrepealed  at  the  time  this  court  enters  its  decree. 
United  States  v.  Preston^  286. 

8.  A  judgment  of  the  last  term  and  the  mandate  thereon,  not  having  included  interesti 
pursuant  to  the  rule  of  this  court,  it  was  held  to  be  a  clerical  error,  and  directed  to 
be  amended  at  this  term,  the  mandate  not  having  been  presented  to  the  court  below. 
Bank  of  the  Commonwealth  of  Kentucky  v.  WisfOTf  478. 

4.  The  plaintiff  having  died  during  this  term,  while  the  case  was  held  under  advise- 
ment, judgment  was  entered  as  of  the  first  day  of  the  term,  nunc  pro  tunc,  Oojf 
V.  Smithy  466. 

Absent  Defendant  ;  Bank  of  Columbia  ;  Courts  of  the  United  Statsb, 
1.  7.  8. 12;  Evidence,  2;  Poor  Debtor;  Remittitur;  Sale.  5. 

JURISDICTION. 

Constitutional  Law,  6.  7 ;  Courts  of  the  United  States,  1. 11 ;  Executors, 

&c.  2 ;  Sale,  8-6. 

JURY. 

Betterments  ;  Constitutional  Law,  2.  8 ;  Courts  of  the  Unttbd  Statbb, 

9-11 ;  Evidence,  9. 12;  Insurance,  6. 

KENTUCKY. 
Bills  of  Exchange,  &c.  7.  8. 11-14. 

LANDLORD  AND  TENAIW. 

Though  a  tenant  is  estopped  to  deny  the  title  of  his  landlord,  yet  if  he  disclaims  hold- 
ing under  his  landlord's  title,  gives  notice  that  he  holds  adversely,  and  thereupon 
the  landlord  lies  by  untQ  the  statute  of  limitations  has  run,  he  cannot  xecover. 
WiUison  v.  WaJtkins,  276. 

LAW  AND  FACT. 
Evidence,  12;  Exceptions,  8 ;  Insurance,  8. 

LEX  LOCL 
Assignment  ;  Bills  of  Exchange,  &c.  8. 

LICENSE. 
Alexandria,  1. 4 ;  Executors,  &c 

LIEN. 
Revenue  Laws,  1. 

LIMITATIONS  OP  SUITS. 
1.  Under  the  seven  years  limitation  law  of  Tennessee,  the  fact  tiiat  tiM  defendant 
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claims  under  a  grant  is  not  enough ;  be  must  connect  himself  with  it  b^  a  valid 
conveyance.    PotoeWs  Lessee  v.  Harman^  104. 

2.  Under  the  84th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  92,)  the  acts  of 
limitations  of  the  several  States,  where  no  special  provision  has  been  made  by  con- 
gress, form  rules  of  decisions  in  the  courts  of  the  United  States,  and  the  same 
effect  is  given  to  them  as  is  given  to  them  in  the  state  courts.  M*Cluny  v.  Sillimanf 
415. 

8.  A  state  statute  of  limitations  barring  **all  actions  on  the  case,"  bars  an  action  on 
the  case  against  an  officer  of  the  United  States  for  non-feasance  in  office.    Ih. 

Bank  of  Coluhbia  ;  Landlord  and  Tenant  ;  Plbading,  1 ;  Publio  Lands,  / 

United  States,  1. 

LOUISIANA. 
Bills  of  Exchange,  &c.  8;  Courts  of  the  United  States,  9-11. 

MARYLAND. 
Sale,  8-6 ;  Slave. 

MASSACHUSETTS. 
Trustee  Process. 

MISNOMER. 
Public  Lands,  14. 

MORTGAGE. 
Parties,  1. 

NEW  YORK. 
Alien,  6.  7 ;  Right  of  Entrt. 

NOTARY. 
Bills  of  Exchange,  &c  8. 

NOTICE. 
Absent  Defendant  ;  Bills  of  Exchange,  1-7 ;  Fraud,  1-8. 

OPINION  OF  THE  COURT. 
Courts  of  the  United  States,  15. 

PARTIES. 

1.  Whore  a  decree  set  aside  certain  conveyances  as  fraudulent,  as  against  creditors, 
but  expressly  exempted  a  certain  mortgage  from  the  effect  of  the  decree,  it  was  held 
that  the  mortgagee  was  not  a  necessary  party  to  the  bill.  VenahU  v.  Bank  of  the 
United  StateSf  86. 

2.  Though  it  may  not  be  necessary  to  bring  before  the  court  all  the  members  of  a 
voluntary  banking  association,  as  defendants  to  a  bill,  to  charge  the  private  pipperty 
of  members  with  the  redemption  of  the  notes  issued  by  the  bank,  yet  defendants 
who  are  actually  made  parties  must  all  be  regularly  proceeded  against,  and  their 
representatives  bronght  in,  in  case  of  death.    MandevUle  v.  Riggs,  186. 

Deyise,  &c.  7.  9. 

PARTNERSHIP. 
1.  Though  partnersh^  articles  do  not  name  the  firm,  if  the  books  are  kept  and  UQt 
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■ad  adrertiflements  made  in  a  particular  style,  as  B  and  C,  this  becomes  the  nam 
of  the  firm ;  and  though  some  of  its  business  is  done  in  the  name  of  one  partner,  thi 
does  not  render  his  name  the  name  of  the  firm,  unless  the  jury  can  find  it  wm 
agreed  by  the  partners  it  should  be  so.    Le  Roy  y.  Johnson^  77. 
9.  If  one  partner  draw  a  bill  in  his  ovm  name,  to  obtain  funds  to  pay  a  partnership 
debt,  and  so  applies  the  funds,  the  firm  is  not  liable.    Ih. 

PATENT. 

Under  the  Patent  Act  of  February  21, 1793,  (1  Stats,  at  Large,  318,)  the  first  inventor 
cannot  acquire  a  valid  patent,  if  he  sufier  the  thing  invented  to  go  into  public  use, 
or  to  be  publicly  sold  for  use,  before  his  application  fi>r  a  patent  Pennoek  ▼. 
Dialogue,  1. 

COKSTITUTIONAL  LaW,  11  ;  PUBLlO  LaKDS,  6.  11.  18.  14. 

PAYMENT. 

EVIBBNCE,  7. 

PLEADING. 

1.  To  a  claim  for  money  not  payable  without  a  demand,  the  defendant  pleaded  that  the 
cause  of  action  did  not  accrue  within,  &c.  This  is  a  good  plea,  and  if  no  demand 
was  made  till  within  six  years,  the  plaintiff  should  not  have  so  replied  as  to  confess 
the  plea.     United  States  v.  Buford,  266. 

2.  If  upon  any  view  of  the  iacts,  and  making  any  inferences  warranted  by  law  from 
the  evidence,  the  jury  could  have  given  a  verdict  against  the  party  demurring  to 
evidence,  the  court  is  at  liberty  to  give  judgment  against  him.  Thornton  v.  Bank 
of  Washington,  278. 

8.  The  judgment  must  be  against  a  party  demurring  to  evidence,  if  any  fiur  oonstmo- 
tion  of  the  evidence  will  justify  it    Chinoweth  v.  HaskeWs  Lessee,  801. 

POOR  DEBTOR 

Under  the  fifth  section  of  the  act  of  January  6, 1800,  (2  Stats  at  Laige,  6,)  the  day 
of  entering  judgment  corresponds  with  the  day  of  the  arrest  under  the  previous 
sections ;  and  in  thirty  days  after  judgment  the  debtor  may  be  discharged  by  conn 
plying  with  the  other  requirements  of  the  law.  Bank  of  the  United  States  v. 
Weisiger,  129. 

PRACTICE. 

Appeai.;  Courts  of  the  United  States^  5-11 ;  Judgment,  &c.  8. 4;  Parties; 

Process,  &c.  ;  Remittitur  ;  United  States,  2. 

PROCESS,  SERVICE  OF. 
Where  a  subpoena  to  a  State  was  not  served  sixty  days  before  the  return  day  thereof 
as  required  by  the  rules  of  this  court,  a  new  subpcsna  was  awarded,  returnable  to 
the  next  tenn.    New  Jersey  v.  New  York,  489. 

United  States,  2. 

PROHIBITION. 
Judgment,  &c.  1. 

PROTEST. 
Bills  of  Exchange,  &c.  8. 

PUBLIC  LANDS. 

1.  Though  a  public  grant  nuses  a  presumption  that  every  prerequisite  has  been  oonH 
plied  with,  the  jury  could  not  safely  be  instraoted  that  no  fraud  in  a  public  officer 
could  invalidate  it     Patterson  v.  Jenks,  92. 
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k.  Under  the  laws  of  Georgia,  though  so  much  of  a  grant  as  lay  within  the  Indian 
country  was  void,  the  residue  was  valid.    76. 

3.  Where  both  parties  claimed  title  under  the  State  of  Georgia,  the  practical  constme- 
tion  put  by  the  State  upon  a  treaty  between  the  State  and  a  tribe  of  Indians,  should 
be  followed,    i  b. 

4.  The  words  "  the  source  of  the  most  southern  branch  of  the  Oconee  River,  including 
all  the  waters  of  the  same,"  refer  to  the  source  of  the  main  stream,  and  not  to  the 
source  of  an  inconsiderable  rivulet    lb, 

6.  Construction  of  diflerent  acts  of  congress,  as  to  the  Virginia  military  reserve  lands 
northwest  of  the  River  Ohio.    Reynolds  v.  AT  Arthur ,  165. 

6.  If  the  defendant  has  the  prior  patent  for  land,  the  plaintiff  can  prevail  in  equity  only 
by  showing  prior  valid  entries.     Hunt  v.  Wicldiffe,  86. 

7.  A  possession,  which  will  bar  an  ejectment,  will  bar  an  equitaUe  title!     Ih, 

8.  If  the  true  owner  be  in  possession  of  a  part  of  the  land  granted  to  him,  he  has  con- 
structive possession  of  the  residue,  except  so  far  as  the  actual  possession  of  a  wrong- 
doer extends.    lb, 

9.  An  entry,  under  a  settlement  and  preemption  right,  made  in  the  name  of  ^  the 
heirs  "  of  the  person  who  held  those  rights,  is  valid  without  naming  the  heirs.    Ih. 

10.  Though  natural  objects,  capable  of  being  identified,  called  for  in  a  survey,  will 
control  courses  and  distances,  yet,  if  the  land  is  only  deseribed  by  course  and 
distance,  and  reference  to  natural  objects  not  distinguishable  from  others  of  the  same 
kind,  then  course  and  distance  are  the  only  guides,  and  must  alone  be  used  to 
designate  the  land  granted.     Chinoweth  v.  HaskeWs  Lessee^  301. 

11.  Where  the  plaintiff  claimed  under  a  patent  from  the  State  of  Virginia;  held, 
1 .  That  entries  made  subsequent  to  his  patent  could  not  affect  his  title.  Stringer  ▼. 
Young's  Lessee,  430. 

J  2.  2.  That  if  irrelevant  evidence  was  put  in  by  the  plaintiff,  without  objection,  this 
would  not  authorize  the  defendant  to  offer  irrelevant  evidence,  certainly  not  that 
which  did  not  tend  to  disprove  that  of  the  plaintiff.     lb, 

13.  3.  On  a  trial  at  law,  no  inquiry  can  be  made  into  the  regularity  of  the  pre- 
requisites of  a  patent,  valid  on  its  face.    7/^. 

14.  4.  Misnomer  of  the  county  in  which  the  land  was  said  in  the  patent  to  lie,  is  open 
to  explanation,  and  does  not,  per  se,  avoid  the  grant    7  b. 

Constitutional  Law,  11 ;  Evidence,  6. 

RECORD. 

Courts  of  the  United  States,  1-6. 10.  11. 13;  Evidence,  2;  Judguent,  &c. 

8.  4;  Remitittur. 

REMITTITUR, 

1.  A  remittitur  may  be  entered  in  this  court,  when,  by  accident  and  mistake,  judgment 
has  been  taken  for  too  large  a  sum,  and  the  record  shows  the  precise  extent  of  the 
error.     Bank  of  the  CommonweaUh  of  Kentucky  v.  Ashley,  121  • 

2.  In  such  a  case  the  judgment  of  the  circuit  court  is  affirmed,  with  a  deduction  of  tha 
amount  remitted,  and  without  costs  in  error.    76. 

REPORTER. 
Courts  of  the  United  States,  16. 

RESCISSION  OF  CONTRACTS 
Fraud. 

RES  GESTiE. 
Evidence,  4. 
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EffiVENUE  LAWS. 

1.  Under  the  62d  section  of  the  Collection  Act  of  March  2,  1799,  (I  Stats,  at  Larg8. 

678,)  the  United  States  have  no  lien  for  duties.     Harris  v.  Dennie^  422. 
S.  But  goods  imported  from  a  foreign  country  and  not  entered,  are  in  the  custody  of 

the  laws  of  the  United  States,  and  cannot  be  attached  upon  state  process.    Ih. 

RHODE  ISLAND 
Descent  and  Distribution. 

RIGHT  OF  ENTRY. 

By  the  law  of  New  York,  a  right  of  entry  is  devisable,  and  also  passes  to  trustees  of  an 
absconding  debtor  for  the  benefit  of  his  creditors.  But  there  is  a  resulting  trust  in 
&vor  of  the  debtor,  when  his  debts  are  all  paid.  Inglis  v.  Trustees  of  the  Sailor's 
Snug  Harbor,  305. 

SALE. 

I.  A  will  of  lands  having  been  proved  in  New  Hampshire,  where  the  testator  resided, 
the  executrix  sold  lands  in  Rhode  Island  for  payment  of  debts ;  and  the  legislature 
of  the  latter  State,  by  a  resolve,  confirmed  the  sale ;  held,  that  the  sale  was  thus 
made  valid.     Wilkinson  t.  Leland,  238. 

5.  The  title  of  heirs  in  Rhode  Island  is  subject  to  be  devested  by  a  sale  for  the  payment 
of  debts;  and  a  sale  for  this  purpose  having  been  made,  in  good  faith,  by  a  person 
acting  without  previous  authority,  there  is  nothing  in  the  nature  of  the  act  which 
prevents  the  legislature  of  Rhode  Island  from  granting  the  power  to  sell,  and  there 
is  nothing  in  the  title  of  the  heirs  to  prevent  a  subsequent  confirmation  from  being 
equivalent  to  a  previous  authority.    lb, 

8.  Under  the  law  of  Maryland  for  the  division  of  intestate  estates,  the  jurisdiction  of 
the  court  does  not  depend  upon  the  fact  that  one  or  more  of  the  heirs  is  of  age. 
Thompson  v.  Tolmie,  62. 

4.  When  such  proceedings  are  drawn  in  question  collaterally,  against  a  purchaser, 
every  reasonable  intendment  is  to  be  made  in  their  support    lb, 

6.  If  the  court  had  jurisdiction,  the  purchaser  is  not  bound  to  look  behind  the  decree. 
lb, 

6.  The  direction  in  the  act,  that  the  commission  and  proceedings  thereon  shall  be 
recited  in  the  deed,  is  complied  with  by  reciting  their  substance,    lb. 

Executors,  &c.  ;  Insurance,  1.  2. 

SEISIN  AND  DISSEISIN. 
Public  Lands,  7.  8. 

SET  OFF. 
Trustee  Process. 

SLAVE. 

A  devise  of  property,  real  or  personal,  by  a  master  to  his  slave,  entitles  the  slave  to 

freedom,  by  necessary  implication,  under  the  law  of  Maryland.    Le  Grand  v. 

nail,  246. 

Common  Carrier. 

SPAIN. 
Treaty,  2.  3.  5. 

SPIRITS. 
Evidence,  6 ;  Indians,  fte. 
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STATE. 

Bank,  1 ;  Cokstitution al  Law,  4-1 1 ;  Courts  of  the  United  States,  2-4. 8 

Process,  &c. 

STATUTES. 

1.  Even  a  penal  law  should  not  be  construed  so  strictly  as  to  defeat  the  obvious  intea> 
tion  of  the  legislature.    American  Fur  Company  v.  United  StateSy  137. 

2.  A  legislative  act,  unlike  a  deed  of  a  private  person,  may  confirm  and  make  valid  a 
void  conveyance.  Whether  it  does  so,  is  to  be  determined,  not  by  a  technical  coih 
struction  of  the  word  uaad,  but  by  ascertaining  the  actual  intent  of  the  legislatora 
Wilkinson  v.  Leland^  238. 

ExKCUTOBS,  &c. ;  Judgment,  &c.  2 ;  Public  Lands,  5;  Sale,  1.  2. 
STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  TfflS  VOLUME. 

1789,  September  24,  Judiciary.     1  Stats,  at  Large,  73. 

South  wick  17.  The  Postmaster-General, 170 

Boyce's  Executors  t;.  Grundy, 877 

Jackson  v.  Lamphire, 419 

Parsons  v.  Bedford, 474 

8B.  9.  12.  13.  pp.  76.  79.  80. .       "  «  474 

8.  11.  p.  78 Jackson  v.  Twentyman, 51 

Buckner  r.  Finley, 218 

I.  14.  p.  81 Ex  parte  Watkins 870 

8.  16.  p.  82 Boyce's  Executors  o.  Grundy, 377 

Parsons  t;.  Bedford, 474 

■8.  17.  22.  24.  pp.  83.  84.  85.         »<  "       474 

■.  22.  p.  84 Grordon  ».  Ogden, 272 

■.  25.  p.  85 Willson  v.  Blackbird  Creek  Marsh  Company, 105 

Satterlec  u.  Matthewson, 147 

Weston  V.  City  Council  of  Charleston, 171 

Jackson  v.  Lamphire, 419 

Harris  u.  Dennie, 422 

8.  32.  p.  91 Inglisi?.  Trustees  of  Sailor's  Snug  Harbor, 305 

8.  83.  p.  91 Ex  parte  Watkins, 370 

8.'  34.  p.  92 McCluny  v.  Silliman,*  • 415 

Bank  of  Hamilton  v,  Dudley's  Lessee, 192 

1790,  April  10,  Useful  Arts.     1  Stats,  at  Large,  109. 

Peunock  u.  Dialogue, 1 


1790,  May  26,  Authentication  of  Records,  &c.     1  Stats,  at  Large,  122. 

Buckner  u.  Finley, 218 

1792,  April  12,  Lands  purchased  by  J.  C.  Symmes.     1  Stats,  at  Large,  251,  n.    6  lb.  7. 

Reynolds  p.  Mc  Arthur, 155 

1793,  February  21,  Useful  Arts.     1  Stats,  at  Large,  318. 
88. 1.  8.  6. pp.  318.  321.  322.  .Pennock  v.  Dialogue, t 


1 794,  June  9,  Land  Titles  for  Officers,  &c.  Virginia  Line.    1  Stats,  at  Large,  394. 

Reynolds  v.  Mc  Arthur, 151 
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1796,  May  18,  Sale  of  Lands  Northwest  of  the  Ohio.     1  Stats,  at  Laige,  464. 

t.  8.  p.  465 Reynolds  v.  Mc  Arthur, 169 

i.  8  or  10.  p.  468 McCIuny  r.  Silliman, ,. 416 

1797,March  3,  Settlement  of  Accounts  with  the  United  States.    1  Stats,  at  Lai^,  612. 

United  States  v,  Buford, 266 

1799,  March  2,  Sale  of  Lands  Northwest  of  the  Ohio,  &c.   1  Stats,  at  Large,  728. 

Reynolds  v.  McArthur, 166 

1799,  March  2,  Collection  of  Duties.    1  Stats,  at  Large,  627. 

Harris  v.  Dennie, 422 

«.  27-68. 62.  pp.  648-671.663     "  "         422 

1800,  January  6,  Imprisonment  for  Debt    2  Stats,  at  Large,  4. 
■I  2.  3.  4.  6  pp.  6.  6 Bank  of  the  United  States  v.  Weisiger, 129 

1800,  April  17,  Patents.    2  Stats,  at  Large,  37. 

Pennock  v.  Dialogue, 1 

1800,  May  10,  Sale  of  Lands  Northwest  of  the  Ohio,  &c.    2  Stats,  at  Lai^,  73. 

Reynolds  v,  McArthur, 166 

1801,  March  3,  Lands  of  J.  C.  Symmes,  &c.,  Northwest  of  the  Ohio.    2  Stats,  at 

Large,  112. 

Reynolds  v,  McArthur, 166 

1802,  March  30,  Trade  and  Intercourse  with  the  Indians.    2  Stats,  at  Large,  139. 
■I  1. 16. 21.  pp.  139. 144. 146.    American  Fur  Company  v.  United  States, 137 

1802,  May  1,  Lands  of  J.  C.  Symmes,  &c.,  Northwest  of  the  Ohio.   2  Stats,  at  Large,  1 79. 

Reynolds  v,  McArthur, 166 

1802,  May  3,  District  of  Columbia.    2  Stats,  at  Large,  133. 

Mandeville  v,  Riggs, 186 

1803,  March  3,  Judiciary.    2  Stats,  at  Large,  244. 

Fowle  V.  Coomion  Council  of  Alexandria, 460 

1803,  October  31,  Territory  ceded  by  France.    2  Stats,  at  Large,  246. 

Foster  ».  Neilson, 108 

1804,  February  24,  Duties  in  Territories  ceded  by  France.    2  Stats,  at  Large,  251. 

Foster  i?.  Neilson, 108 

1804,  February  25,  To  amend  Charter  of  Alexandria.    2  Stats,  at  Large,  266. 

Fowle  V.  Common  Council  of  Alexandria, 460 

8. 12.  p.  259 "  "  "  "  460 

1804.  March  23,  Military  Land  Boundary,  &c.,  Virginia  Line.    2  Stats,  at  Large,  274. 

RevnoUIs  v.  McArthur, •  •  •   165 
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1804,  March  26,  Disposal  of  Lands  in  Indiana  Territory.    2  Stata.  at  Large,  277. 

Reynolds  v,  McArthur, 155 

t 

1804,  March  26,  Erection  of  Louisiana  into  two  Territories,  &c.  2  Stats,  at  Large,  288. 

Foster  v.  Neilson, 108 

1807,  March  2,  Slave-Trade.    2  Stats,  at  Large,  426. 

t.  4.  p.  426 American  Fur  Company  v.  United  States, 187 

a.  7.  p.  428 United  States  v.  Preston, 285 

• 

1812,  April  14,  To  enlarge  Louisiana  Territory.    2  Stats,  at  Large,  708. 

Foster  v.  Neilson, 108 

1812,  May  6,  Designating,  &c.  Military  Bounty  Lands.    2  Stats,  at  Large,  728. 

Reynolds  v.  McArthur, 155 

1812,  May  14,  To  enlarge  Mississippi  Territory.    2  Stats,  at  Lai^,  734. 

Foster  v.  Neilson, 108 

1814,  April  18,  Confirmatdon  of  Claims  to  Land  in  Louisiana.    8  Stats,  at  Large,  189 

Foster  u.  Neilson, 108 

1815,  March  S,  Organization  of  United  States  Courts  in  N.  Y.  S  Stats,  at  Large,  235. 

SouUiwick  u.  Postmaster-General, 1 70 

1817,  March  3,  Alabama  Territory.    3  Stats,  at  Large,  371. 

Foster  v.  Neilson, 108 

1818,  April  11,  Locating  Virginia  Military  Land  Warrants,  &c.  3  Stats,  at  Large,  428. 
8.  3.  p.  424 Reynolds  v,  McArthur, 155 

1818,  April  20,  Slave-Trade.    3  Stats,  at  Large,  450. 

B,  7. 10.  pp.  452.  463 United  States  v,  Preston, 285 

1819,  March  2,  State  of  Alabama,  Admission  of,  &c.    3  Stats,  at  Large,  489. 

Foster  t?.  Neilson, 108 

1819,  March  3,  Land  Claims,  &c.,  East  of  New  Orleans.    3  Stats,  at  Large,  528. 

Foster  v.  Neilson, 108 

1819,  March  3,  Slave-Trade.    3  Stats,  at  Large,  532. 

United  States  v.  Preston, 285 

1820,  May  11,  Louisiana  Land  Claims.    3  Stats,  at  Large,  578. 

Foster  v.  Neilson, 108 

1822,  May  8,  Land  Claims,  &c.  East  of  New  Orleans.   3  Stats,  at  Large,  707. 

Foster  v,  Neilson, 108 

1822,  May  6,  Trade  and  Intercourse  with  the  Indians,  &c.  3  Stats,  at  Large,  682. 

American  Fur  Company  v.  United  States,  ••••.• 137 
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'824,  May  26,  Practice  in  United  States  Courts,  Loninana  District     4  Stats.  •« 

Large,  62. 

Parsons  v.  Bedford, 474 

1826,  March  81,  Report  of  Commissiouers  of  die  Western  District  of  Louisiana.    4 

Stats,  at  Large,  152. 

Foster  v.  Neilson, 108 

1826,  May  22,  Appeals,  &c.  District  Court,  Northern  District  of  New  York.  4  Stata. 

at  Large,  192. 

Southwick  V.  Postmaster-General, 1 70 

1828,  May  23,  Florida  Land  Claims.    4  Stats,  at  Large,  284. 
t.  6.  p.  285 Foster  v.  Neilson, 108 

SUBPCENA. 
Process,  &c. 

TAXES. 
Constitutional  Law,  8. 

TENNESSEE. 
Limitations,  &c.  1. 

TREATY. 

1.  In  a  controversy  between  the  United  States  and  a  foreign  sovereign  as  to  boundary, 
this  court  must  follow  the  decision  of  that  department  of  the  government  intrusted 
by  the  constitution  with  the  care  of  its  foreign  relations,  especially  if  sanctioned  by 
the  legislative  power.     Foster  v.  Neilson,  108. 

2.  This  principle  applied  to  the  title  to  that  territory,  lying  between  the  rivers  Iberville 
and  Perdido,  in  dispute  between  the  United  States  and  Spain      lb, 

8.  The  8th  article  of  the  treaty  between  the  United  States  and  Spain,  of  January  24, 
1818,  (8  Stats,  at  Large,  252,)  taken  in  connection  with  the  2d  article,  and  with  the 
explanatory  declaration  made  by  the  King  of  Spain  when  he  ratified  the  treaty, 
does  not  provide  for  grants  made  by  the  Spanish  authorities  between  the  rivers 
Iberville  and  Perdido.    lb, 

4.  Though  a  treaty  is  a  law  of  the  land,  and  its  provisions  must  be  regarded  by  courts 
as  equivalent  to  an  act  of  the  legislature  when  it  operates  directly  on  a  subject,  yet, 
if  it  be  merely  a  stipulation  for  future  legislation  by  congress,  it  addresses  itself  to 
the  political  and  not  to  the  judicial  department,  and  the  latter  must  await  the  action 
of  the  former.     lb, 

5.  The  8th  article  of  the  said  treat}*  with  Spain  does  not,  propria  vigorty  confirm  grants ; 
it  was  reserved  for  congress  to  act  and  execute  it.     /  b. 

Alien,  1 1 ;  Public  Lands,  3.  4. 

TRUST. 

1.  Under  a  direction  in  a  marriage  settlement  to  invest  a  fund,  to  raise  a  jointure  for 
the  intended  wife,  on  freehold  security,  in  stock  of  the  United  States  or  bank  stocky 
with  her  approbation,  she  had  a  right  to  elect  between  the  investments,  and  tbo 
trustees  were  bound  to  conform  to  her  choice.     English  v.  FoxaUy  222. 

S.  If  she  acted  from  mere  caprice,  or  with  a  design  to  impose  a  loss  on  the  eftate,  • 
court  of  chancery  might  control  her  abtion.     lb. 

Devise,  &c.  S.  6.  7-9 ;  Rioht  of  Entry. 
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TRUSTEE  PROCESS. 

Bj  the  law  of  Massachusetts,  a  garnishee  who  has  converted  into  money  property 
assigned  to  him  by  the  principal  debtor,  and  who  has  jast  claims  against  that  debtor 
exceeding  in  amount  such  proceeds,  cannot  be  charged  as  garnishee,  though  the 
assignment  were  constructively  fraudulent,  as  against  creditors.  Beach  t.  Viles^ 
252. 

UNITED  STATES. 

1.  The  United  States  may  sue  at  law  in  their  own  name  on  a  claim  assigned  to  them, 
especially  if  the  assignment  be  authorized  by  an  act  of  congress ;  but  they  have  no 
better  title  than  their  assignor,  and  the  statute  of  limitations  is  a  good  plea  to  such 
an  action.     United  States  v.  Buford^  266. 

2.  The  practice  for  the  clerk  to  enter  the  appearance  of  the  attorney-general,  at  the 
first  term,  in  all  cases  in  which  the  United  States  is  a  party,  would  not  conclude  the 
attorney-general,  if  he  wero  to  interpose  at  that  term  and  move  to  strike  out  his 
appearance ;  but  if  he  allows  it  to  stand  over  that  term  it  cures  all  defects  in  the 
form  of  the  process.     Farrar  v.  United  Slates,  488. 

Constitutional  Law,  8 ;  Evidence,  8 ;  Limitations,  &c.  3 ;  Revenue  Laws. 

UNITED  STATES  BANK. 
Usury,  5. 

USURY. 

1.  Banks  are  within  the  usury  laws ;  but  discounting  interest  for  the  whole  time  of  the 
loan  from  its  amount  is  not  usury.     Thornton  v.  Bank  of  Washington,  273. 

2.  It  is  not  inferable,  from  the  fact  that  a  note  was  renewed  the  day  before  it  became 
payable,  that  the  transaction  was  usurious.    lb. 

8.  Some  contract  to  deprive  the  borrower  of  some  part  of  his  time  must  appear,    lb, 

4.  Any  loss  imposed  on  the  borrower,  in  addition  to  the  amount  lent  and  lawful  interest, 
is  a  violation  of  a  law  restricting  the  lender  to  a  specified  rate  of  interest  ■  If  a  bank 
be  forbidden  to  **  take ''  more  than  six  per  centum,  a  contract  reserving  more  is 
void,  though  not  so  declared  in  terms.    Bank  of  the  United  States  v.  Owens,  198. 

5.  An  agreement  **  corruptly  and  usuriously  '*  to  loan  depreciated  bills,  taking  therefor 
a  note  on  time,  bearing  legal  interest,  is  a  violation  of  the  charter  of  the  Bank  of  the 
United  States,    lb. 

VIRGINIA. 
Public  Lands,  6.  11. 

WILL. 
Sale,  1. 

WITNESS. 

A  party  in  an  action  of  assumpsit,  as  to  whom  the  suit  has  abated,  by  reason  of  want 
of  service  of  the  writ,  is  a  competent  witness  for  his  co-defendant,  if  released  by 
him.    Le  Roy  y.  Johnson,  77. 

WRIT  OF  ERROR 

If  the  judgment  of  the  circnit  court  be  for  less  than  $2,000,  this  court  has  not  jurisdic* 
tion  of  a  writ  of  error  by  the  defendant,  though  the  amount  claimed  by  the  plaintiff 
in  his  dertlaration  exceeded  $2,000.    Gordon  v.  Ogden,  272.    Smith  T.  v.  Honey,  491 

Courts  of  the  United  States,  1.  10.  li^  Judgment,  &c.  I.  2;  Remittitur. 
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WRIT  OF  RIGHT. 

1.  Under  a  writ  of  right,  the  tenant  maj  show  title  in  a  stranger.    Inglis  v.  Tnuteei 

of  the  Sailofs  Snug  Harbor^  805. 
2  The  demandant  in  a  writ  of  right  may  recover  an  undivided  part  of  the  land* 

though  he  has  demanded  the  whole  in  his  count.    Ih, 
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